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The College of Social Work response to the Review of the 
Mental Health Act 1983 Code of Practice pre-consultation 
engagement with professionals and practitioners 
 
The College of Social Work (TCSW) is the centre of excellence for social work and provides 
resources to its members to uphold and strengthen standards of professional practice. It holds the 
professional standards for social work, supports the professional development of social workers, 
and campaigns on issues relating to social work policy and practice.  An independent membership 
organisation, The College provides quality assurance for initial and post-qualifying education 
through its training and education endorsement scheme. 
 

Like colleges for other professions, our role is to: 
 

 Hold the standards for the profession and support and enable our members to meet those 
standards. 

 Be the voice of the profession to policy makers and the media, ensuring that our members 
speak up for the profession. 

 Be led by and accountable to our members – the profession. We do this in order to improve 
the outcomes for the people served by our profession. 

 

Response 
 
The College supports mental health social work maintaining its own professional identity while 
seeking partnership with the NHS in a way that promotes the interests of service users. We also 
support strengthening the role of approved mental health professionals (AMHPs) and best interest 
assessors (BIAs), particularly at a time when financial hardship and rising dementia rates are likely 
to increase pressure on services.  TCSW also hosts the AMHP Leads Network as one of its 
Communities of Interest and has drawn on the experience and expertise of professionals directly 
responsible for the operation of the Mental Health Act in practice. 
 
The College is led by and accountable to its members and as such both members of our mental 
health faculty and members of the AMHP community have contributed to this response, and we 
would welcome further involvement as the consultation process continues. 
 
In response to the specific questions posed by the pre-consultation review: 
 
a) What three issues do you consider are most in need of revision and why does the current 

Code not provide satisfactory guidance on these? 
 
We recognise that there are many aspect of the current code that require revision in order to reflect 
the context of current service delivery. Since the implementation of the amended legislation in 
2008 further developments have taken place and case law has clarified a number of points and as 
such we fully support the commencement of a review to bring the current code up to date. 
However, we believe that there are a number of areas which need urgent review and clarification 
and which are not considered in the twelve areas identified. These are listed in our response to 
question (d).   
 
A number of themes and competing demands where highlighted by our members, however three 
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areas most commonly identified as in most need of revision from the twelve areas are: 
 
How the Mental Health Act works, and could work better, with the Mental Capacity Act and 
Deprivation of Liberty Safeguards; 
 
This is generally a great cause of confusion at present as the guidance does not follow from the 
current case law (GJ v Foundation Trust 2009) in terms of when the MCA is used. There seems to 
be an understanding there is an ‘either/or’ decision to be made between MHA/DoLs in inpatient 
settings and this needs to be addressed explicitly in the Code of Practice. 

 
Making the Code better understood 
 
There needs to be a duty on hospitals to ensure that patients are aware of their rights and 
expectations under the Code as well as under the Act, particularly that consent is invalid when 
people are ‘threatened’ with detention and the use of blanket restrictions. The lack of awareness 
about the code leads to a lot of hospitals taking action which runs contrary to the code and greater 
awareness is required. 

 
How the code fits with the CQC regulatory model;  
 
There is currently a gap where patients who are ‘de facto’ detained are not covered by the scope of 
the Mental Health Act Commissioners who have the remit to monitor and support detained 
patients. This means there are a lot of people who fall out of the scope of consideration by CQC 
monitoring as they have not been formally detained.  

 
b) In relation to the twelve identified areas above, what changes do you consider are 

required and why? 
 
Further guidance is required in relation to the AMHP role in the CTO assessment processes. In 
practice this process is led by the responsible clinician (RC) however the AMHP is required to sign 
off on the process. In many areas AMHPs are not currently providing reports or otherwise evidence 
their approval. There needs to be clearer guidance on the responsibilities and liabilities of the 
AMHP within the CTO process. 
 
Mental health act assessments on children are resulting in numerous out of area placements 
where specialist inpatient facilities are required. Guidance and clarification is required in relation to 
the responsibilities of the placing and hosting LSSAs in terms of undertaking further mental health 
act assessments and the requirement to share information where placements in private hospitals 
are being made.  

 
c) In relation to the twelve identified areas above, can you provide examples of particular 

issues or problems which the Code does not currently address, on which it is confusing 
or is out of date? Do you have any suggestions for how the current wording could be 
improved? 

 
There is some text that needs to be amended in paragraphs 4.14/4.15 in terms of the language 
used. In practice our members have encountered many clinicians (mostly consultant psychiatrists) 
who have been explicitly using DoLs/MHA as an ‘either/or’ choice and generally have come down 
on the side of neither. This confusion impacts the rights of people who are being deprived of their 
liberty and people are lost between the two frameworks and receive the protection of neither. For 
example written in case notes “X was taken off ‘section’ as he clearly lacks capacity. If he makes 
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any attempt to leave will use DoLs”.   
 
Case law has moved the MCA/DoLs on considerably since the Code of Practice was written and 
this needs to be reflected in the review process. For example, the wording now needs to be more 
explicit - Objection does not only mean asking to leave but includes behaviour which suggests that 
someone is not consenting to their admission. We believe that a clear audit trail should be evident 
when decisions are made to admit people informally when they lack capacity.  
 
Regulatory Framework: There is mention in the code of “The Commission” obviously as when the 
Code was written the regulatory processes were in flux but this needs to be much more explicit that 
it refers to the Care Quality Commission. 
 
Paragraph 10.32 requires clarification as in practice it enables police custody officers to discharge 
section 136 without reference to either an AMHP or an appropriate Doctor. 
 
We believe that paragraph 10.4 currently gives a very ambiguous message in relation the 
execution of section 135. The power to remove a patient to a place of safety is often waived on 
entry in practice and the assessment carried out on site – this practice sits outside of the current 
legal framework of section 135 and requires further guidance. 
 
Paragraph 10.55 sets out the CTO process when a person is considered very high risk due to 
deterioration and the recall process has not been started, and the delay would result in significant 
risk.  These situations occur in practice and professionals require further guidance on the best 
course of action in these circumstances. Obsession   

 
d) Are there any other areas, in addition to the twelve identified above, where significant 

changes may be required? 
 

Additional areas of concern raised by the AMHP community relate directly to the Mental Health Act 
assessment process and practice and highlight some of the common concerns being experienced 
across the country.  
 

 AMHPs require advice on what to do when there are no beds available and significant waits 
are occurring due to the lack of transportation. These operation relates, which are evident 
in both rural and urban areas, require some clarification in terms of the expectations and 
liabilities placed on the AMHP during the period from assessment to admission. 

 Guidance for the treatment of a person at high risk in a general hospital setting is required. 
Specifically where a person is not medically fit to be admitted to a psychiatric unit but is 
assessed as requiring detention. Under the Hallstrom judgment it is considered unlawful to 
apply immediate section 17 leave, however it may not be possible to detain the individual to 
the general hospital due to the lack of structures to allow for lawful detention (hospital 
managers, appropriate registration). In these circumstances guidance on the best practice 
approach is required. 

 Guidance on the management of restricted patients. 

 Guidance on what can be reasonably expected from police colleagues to provide support to 
AMHP assessments. 

 Clarity regarding the responsibility of local authorities to commission and provide 
Independent Mental Health Advocacy within the code. 

 Clarity regarding the responsibility on commissioners to ensure real least restrictive 
alternatives to admission and functioning home treatment services.  
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 LSSA functions under the act require further clarification. This is especially important in the 
context of LSSAs exploring the possibility of becoming commissioning-only services and 
ensuring authorities are able to discharge their duties under the act. 

 Clarification on the legal position of the AMHP in situations where the intended receiving 
hospital refuses to accept the papers. Clarification is required on the whether the patient is 
still liable to be detained and the responsibility of the AMHP in these situations. 

 Paragraph 4.94 states a short report is required on admission. This is an unhelpful 
statement as the practices of different LSSA require full and summary reports at different 
points in the process.  The expectation to follow up with a full report (paragraph 4.96) is not 
feasible in practice and as such many LSSAs require a full report at the point of admission. 
The contents of the AMHP report is significantly variable and guidance on minimum 
information required would be helpful in terms of establishing some consistency. 

 
 

For further information, you can get in touch with: 
 
Mark Ivory, Head of Policy and Communications 
Telephone: 020 8453 2922 Email: mark.ivory@tcsw.org.uk  
 
Michael Simpson, Policy and Campaigns Officer 
Telephone: 020 8453 2923 Email: michael.simpson@tcsw.org.uk   
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