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The College of Social Work submission to the Lords 
Committee on the Mental Capacity Act 2005 call for written 
evidence 
 
The College of Social Work (TCSW) exists to uphold the agreed professional standards and 
promote the profession and the benefits it brings to the general public, media and policy makers. 
This document was produced in response to the Lords Committee on the Mental Capacity Act 
2005 call for written evidence, and expresses the views of the College of Social Work in relation to 
aspects of the Act and its implementation.    
 
The College is led by and accountable to its members, and as such this response was produced, 
following a call for evidence, in conjunction with members of its Mental Health and Adults Faculties, 
frontline social workers and our policy champion volunteers. 

 
Like colleges for other professions, our role is to: 
 

 Hold the standards for the profession and support and enable our members to meet those 
standards 

 Be the voice of the profession to policy makers and the media, ensuring that our members 
speak up for the profession 

 Be led by and accountable to our members – the profession. We do this in order to improve 
the outcomes for the people served by our profession. 
 

 
For further information, you can get in touch with: 
 
Mark Ivory, Head of Policy and Communications 
Telephone: 020 8453 2922 Email: mark.ivory@tcsw.org.uk  
 
Michael Simpson, Policy and Campaigns Officer 
Telephone: 020 8453 2923 Email: michael.simpson@tcsw.org.uk   
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A)  Overview and context  
 
1. To what extent has the Mental Capacity Act 2005 (MCA) achieved its aims? 
 
Respondents to our call for evidence unanimously regard the Mental Capacity Act (MCA) as a 
good piece of legislation, with some going so far to describe it as ‘vital’. Its enactment has 
fundamentally altered the legal landscape, and in principle guards against the prospect of 
decisions being made on behalf of an individual that is not in their best interest. The new 
framework is very much in the spirit of social work, fitting well with the principles of empowerment 
while addressing issues of inequality. Through the Act, social workers are helping ensure that 
people who may lack capacity continue to have their rights protected. 
 
As such, the Act should have brought forth a complex shift in culture, tipping the balance towards 
the individual, and embedding in practice a person-centred approach which enshrines the principle 
of self-determination and thereby respects the choices of people with capacity. The Act, in principle 
at least, was unanimously regarded by the respondents as empowering for individuals. 
 
However, application of the Act has been patchy, and there is a fear among the respondents that 
professionals are not adhering to its five principles, and that this misapplication may owe to a lack 
of understanding which critically undermines its spirit and intentions. As such, while good practice 
does exist, there is tangible evidence that the cultural shift required to embed the MCA in practice 
has failed to materialise consistently across England, and as such has left huge geographical 
variations in understanding and application.  
 
2. Which areas of the Act, if any, require amendment; and how? 
 
Respondents were largely of the view that the core principles and process of the MCA do not need 
to be amended, describing it as a valuable, workable piece of legislation. However, professional 
understanding of the Act and how it should be applied in practice is in serious need of 
improvement. 
 
Criticism is levelled at the Code of Practice with respondents calling for its revision. The Code does 
not adequately answer questions such as  
 

 Who should actually assess capacity?  

 What to do if decisions are not reached?  

 How might decisions be challenged effectively?  
 
The College of Social Work believes that social workers should be given specific responsibilities to 

carry out assessments where complex needs have been identified or have the potential to develop. 

In our work around the Care Bill we have proposed setting out in regulations reference to ‘complex 

cases’ which only social workers would be qualified to undertake. These would take in instances 

where a person is subject to legislation or national guidance, including people requiring 

assessment, support planning and review under the MCA and Mental Health Act. Social workers 

should take lead roles as Best Interests Assessors and in cases where a person is at risk of losing 

their liberty or freedom to act as they choose. 

In our forthcoming Advice Note on the role and tasks of social workers, we have been arguing that 
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a registered social worker should always be both responsible for dealing directly with clients and 
for overseeing cases where:  
 

 There is a requirement for the assessment or review of an individual with complex social 

care needs.  

 There is a requirement for the assessment or review of a carer looking after a person with 

complex social care needs.  

Respondents were also concerned that individuals and families are not consistently and sufficiently 
informed of their rights, and have queried why there is no duty on statutory agencies to provide 
information. 
 
3. At the core of the MCA are its principles and definitions of capacity and best interests. 
Are these appropriate? 
 
The principles are favourably looked upon by respondents. The emphasis on ‘presumption of 
capacity’ and ‘best-interests’ were seen to adhere to the basic tenets of social work, and 
fundamental to helping support an individual’s well-being.  
 
The ‘unwise decision’ principle was also well-regarded, with respondents noting that applying it can 
have the benefit of forcing professionals to step back and fully appreciate the needs and wishes of 
the individual. However, there was also acknowledgement that these principles could be 
disregarded in practice, leading to practitioners over-intervening. This, one respondent argued, 
could have a corrosive or even catastrophic impact. 
 
One respondent did state that the definition for ‘regaining capacity’ should be expanded, arguing 
that good person centred care can enable a person with dementia to regain or develop capacity in 
areas of daily life, and that paragraph 5.28 of the Code of Practice (which mentions learning 
difficulties but not dementia) should be amended to reflect this. This is a crucial point worthy of 
serious consideration by the Committee. 
 

B)  Implementation   
 
4. To what extent have the five principles of the MCA been implemented in frontline 
practice? What evidence is available to assess this? Is there a satisfactory balance between 
enablement and protection? 
 
The MCA Code of Practice states that everyone working with and/or caring for adults who may lack 
capacity must comply with these five principles and processes, however there is a large body of 
evidence, including recent narrative submissions from our members which suggests a 
considerable degree of variation in implementation and compliance.  
 
An assessment the Mental Health Foundation capacity audit toolkit found worrying levels of 
misunderstanding amongst staff of when to apply the MCA, and significant levels of practice 
appeared to be in contravention of the five fundamental principles. These findings are echoed in 
the Care Quality Commission’s March 2013 assessment of DOLs. The report found that there is 
still a lack of understanding of the Act among staff in hospitals and care homes which has resulted 
in decisions being made that do not necessarily adhere to the best interests principle. The CQC 
states in the report that: 
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“The use of the phrase ‘best interests’ does not always appear to signal that there has been a 
process of best-interests decision making in accordance with the MCA”     
 
Similar conclusions are being reached by frontline professionals. An October 2012 article 
published by Community Care Where social workers are going wrong on the Mental Capacity Act 
written by College of Social Work member Elmari Bishop suggested that practitioners were being 
driven by risk-averse practice, with the ‘duty to care’ and ‘responsibility to manage risk’ had gained 
precedence over the duty to ‘empower and support person to make their own decisions.’  
 
This imbalance between enablement and protection is also highlighted by Williams et al (2012) 
who found professionals struggling between empowering the individual to make decisions 
themselves, which might carry risks, and making decisions on their behalf that were restrictive, but 
on the face of it, better ensured the individual’s safety. 
 
One of the fundamental issues in good MCA practice is to ensure practitioners use a clear, 
deliberative process which includes the gathering of evidence in reaching their decision both about 
capacity and about best interests. Only through the application of such a process and the gathering 
of  evidence can decisions be defensible and be likely to adhere to best practice and principles. 
The importance of applying full, due assessment process, properly documented and standardised 
(within the context – e.g. a hospital applying a consistent protocol across all wards), is obviously 
greatest for the more significant decisions.   
 
5.  How effective was the Government’s implementation plan? What measures were taken to 
ensure that professionals and families of those who lack capacity know about  and  act  in  
accordance  with  the  provisions  of  the  MCA?  Has it led to sustainable change? 
 
While the Department of Health did invest considerable time and resources into implementing the 
MCA in the early phases, this has now largely been left to local bodies and the retreat of any 
central oversight and monitoring has resulted in huge variations across different areas.  
 
Furthermore, while there is recognition of early investment in materials and training to raise 
understanding among professionals, there has been insufficient guidance on how the various 
aspects of the Act might be implemented in practice and a lack of on-going coordination of learning 
and feedback at a national level.  
 
This deficiency is particularly highlighted by one of the respondents to our call to evidence who 
was directly involved in training staff during the implementation process. They explained: 
 
“I think an assumption was made that all that was need for successful implementation was for staff 
to be told that the Act was what principles, assessments, roles and decision making process were 
involved. It became quickly clear that this was not the case.” 
 
They highlight a study that looked at the implementation work for DOLs. 
 
“In one region a small piece of research was conducted by a trainee psychologist with managers of 
homes for learning disabilities. It showed that not all staff who had received MCA training could  
recall the five principles, and those who did weren’t able to recall them in sufficient detail.” 
 
This forced the trainer to adapt their methods.  
 
“After the first year of delivering this training I changed emphasis from refreshing knowledge of the 
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MCA to exploring how staff might put it into practice. This has been positively received by health 
and social care professionals and managers of care homes and hospitals.” 
 
It was worth emphasising that while the trainer’s adoption of different methods has led to changes 
in practice in one region, there is no guarantee that similar shifts are occurring across other parts 
of the country. 
 
This lack of understanding has implications for the families of individuals affected by the Act, many 
of whom are reliant on professionals for advice. Voluntary and third sector agencies such as 
Mencap and Age UK are therefore playing a huge role in filling the gap, and have produced useful 
materials and resources that explain the Act and the rights it grants to individuals and families. 
However, it is worth noting that without appropriate signposting from professionals, it is not always 
guaranteed that families will come across the information.   
 
6. Is the Act widely known and understood by professionals required to implement it? 
 
As stated, while the MCA is widely known among professionals, it is not always sufficiently 
understood and applied. There are areas of exceptionally good practice which demonstrates that 
the MCA, if properly applied, can have a profound impact upon the vulnerable people it set out to 
empower and protect. Many statutory professionals, who should uphold the law and its application 
to protect citizens’ rights, have been shown to be too often adrift compared to some voluntary 
organisations and advocacy groups in respect of the MCA.  This would not be tolerated for, for 
instance, the Mental Health Act (MHA), and, whilst acknowledging the different history and scope 
of the MHA, the comparison in terms of degree of implementation resources and follow up on 
embedding between the 2007 MHA amendments and the 2005 MCA is salutary. 
 
 
 

C)  How does this differ across different sectors, such as 
health, social care, banking and others?  
 
7. Is the Act widely known and understood by those who are directly affected by it and by 
their non-professional carers? To what extent does the Act provide protection and 
reassurance for informal carers? Has the right balance between struck between protection 
of the carer and protection of the individual lacking capacity? 
 
The March 2013 CQC reported highlighted that friends and/or family are often excluded from the 
decision making process, with practitioners sometimes failing to maximise people’s capacity or 
help them make their own decisions. 
 
The issue of application of the MCA in family/informal caring situations is very complex and is often 
not well understood by carers.  It will be helpful to ensure the new duties towards/rights of carers in 
upcoming community care legislation cross reference with any improvements in guidance and 
other implementation support for the MCA – i.e. making the responsibility to include carers and 
family members more clear, and promoting the sharing of information about the Act , about rights 
for services users and carer and responsibilities of informal carers. 
 
8.  Has the Act ushered in the expected, or any, change in the culture of care? 
 
Long standing cultural attitudes are proving difficult to shift. In the past professionals have tended 
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to favour protection over empowerment, and in spite of the aspirations outlined in the MCA, the Act 
is still being used to protect and manage risk rather than enable individuals to make their own 
decisions. For instance care homes are often seen as the best option for individuals, and decisions 
are made without proper regard for home care or greater involvement of the family. Two 
Community Care magazine articles, Care home or care home: why client’s best interests must 
decide and social workers must stop defying the Mental Capacity Act by resorting to care homes 
written again by College of Social Work member Elmari Bishop illustrate the dilemma. She says: 
 
“...the MCA's least restrictive option principle would require evidence that care at home, as the less 
restrictive option, has been tried and failed or that is would be a totally unrealistic option, before 
recommendation of a care home placement is made.” 
 
And: 
 
“A Deprivation of Liberty Safeguards (Dols) authorisation, which is often used in such cases, does 
not give you 'permission' to refuse for a person to return home or to remove a person from home in 
the first instance, especially where there is family involved who wants to look after the person.”  
 
As it stands, the culture of protecting rather enabling is still prevalent across some areas of the 
country. This has still not been adequately addressed. 
 
9.  Is there any evidence that the provisions of the MCA affect some groups 
disproportionately?  If so, what data exists to compare representation across different 
socio-economic groups, Black and Minority Ethnic groups, and gender? 
 
DOLs Data published by the Health and Social Care Information Centre in August 2013 has 
indicated that application rates vary substantially with each ethnic group. The report stated that: 
 
“Rates were highest among the white population (with 30.4 applications per 100,000 people) and 
lowest among the Asian and Asian British population (8.0 per 100,000 people). In part, these 
differences may reflect differences in age structure between ethnic groups. The 2011 Census 
found, for example, that among the White and White British population aged 18 and over, 77% 
were aged between 18 and 64, whilst 3% were aged 85 and over. In contrast, the age structure of 
the comparable Asian and Asian British population is more youthful, with 92% aged between 18-64 
and 1% aged 85 and over.” 
 
This message was repeated by some of our respondents, with one calling for a campaign to raise 
the profile of the MCA. More widely, respondents also noted that services such as interpretation 
were not as readily accessible under the MCA as they would be under the Mental Health Act, with 
access to specialist IMCA services in first languages other than English likely to be limited. 
 

D)  Decision making 
 
10.   Are  those  directly  affected  by  the  Act  being  enabled  and  supported  to  make 
decisions for themselves to a greater or lesser extent than they would have been in the 
past? Does the means by which the decision is made – ‘general authority’, Lasting Power of 
Attorney, deputyship, Court of Protection – affect the quality of decision making? 
 
The MCA has, in principle at least, allowed for greater participation by enabling service users, 
families and carers to take on a greater decision making role. The extension of Lasting Power of 
Attorney and the Court of Protection to health and welfare has also been a good development.  
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However, the experience of practitioners dealing with the Court of Protection hasn’t been 
unanimously positive. One respondent to our call to evidence cited feedback from a number of 
practitioners described the Court of Protection as ‘frustratingly slow and ineffective,’ which made 
challenging decisions difficult. The same respondent suggested that this may even put 
practitioners off from involving the court.  
 
Echoing points made earlier in the submission, the capacity for involving individuals, carers and 
families in decision making was very much dependent on professionals fully understanding and 
applying the Act appropriately. Crucially, where it is poorly applied, especially where it was being 
used to reinforce the entrenched cultural practices, the MCA has had the adverse effect, and 
instead restricted the capacity of individuals to make decisions for themselves. 
 
12.   Has the MCA fostered appropriate involvement of carers and families in decision- 
making? 
 
Again, respondents to our call for evidence emphasised that while the Act provides the legal 
framework, embedding a culture that will foster the appropriate involvement of carers and families 
in decision making is dependent on shifting attitudes in practice. Overall, this has not happened to 
a sufficient degree, with respondents noting that professional opinion (for instance that of a Doctor) 
still carrying undue weight even when this decision is not necessarily in the spirit of a conducive, 
well informed, person centred approach. This has therefore adversely impacted the involvement of 
families and carers. Putting a duty on statutory agencies to inform the families and/or carers of 
their rights under the Act might better guarantee their involvement and cross-referencing this with 
new duties towards carers and family members in the Care Bill may be useful. 
 
13. Has the role of the Independent Mental Capacity Advocate (IMCA) succeeded in 
providing  a  voice  for  clients  and  an  additional  safeguard  against  abuse  and 
exploitation for those who have no-one to speak on their behalf? 
 
The increasing role of IMCAs has been warmly received by respondents, and the general 
consensus is that they provide a vital safeguarding function. There is an appreciation among those 
working alongside IMCAs of the knowledge and experience they bring to the process, and also 
recognition that this knowledge and experience is growing. One respondent to our call for evidence 
stated: 
 
“Some of the best IMCAs I have worked with have also practised as lawyers, social workers or 
independent advocates - this has added to their effectiveness in supporting people who may lack 
capacity.”  
 
However there was a sense among respondents that practitioners, carers and sometimes the 
IMCAs themselves are not always completely clear about what the different potential roles defined 
in the MCA entails.  There is also variability in the quality of IMCAs and the monitoring framework 
for their practice and quality needs to be very well governed with better guidance. 
 
14. Has the level of referrals to IMCAs met expectations? What are the reasons for the 
regional variations in the number of referrals? 
 
The evidence suggests that the number of referrals to IMCAs is still relatively low. The most recent 
data on this was published by the Department of Health in February 2013. While the data indicated 
that there was an overall increase in referrals from the previous year, and overall the numbers 
have more doubled in five years, there are still wide disparities in the rate of IMCA instructions 
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across different local areas, and these variations cannot wholly be explained by population 
differences.  
 
15. Are IMCAs adequately resourced and skilled to assist in supported or substituted 
decision making for people lacking capacity? 
 
Building on the findings of the findings of Radley et al (2008) and Manthorpe and Martineau (2010), 
research conducted by Williams et al (2012) has determined that there is still considerable 
confusion regarding the role of the IMCA. While acknowledging the valuable support and 
safeguards advocates can provide, the authors indicate there is room for greater clarity and 
dissemination of their fundamental purpose. This has led to a situation whereby practitioners, 
carers and IMCAs are not always clear of the roles set out under the MCA, as one respondent to 
our call for evidence noted: 
 
“There needs to be greater clarity regarding the role of the IMCA and what they can and cannot do 
in relation to support an individual and their family. I am aware of a situation where the IMCA was 
asked to act as a litigation friend for the individual, but the IMCA organisation refused as they felt it 
was outside of their jurisdiction. This could be a contractual issue with the service, but clearer 
guidance would help resolve disputes of this nature.”   
 
This has been acknowledged by the Government to an extent. The February 2013 Department of 
Health annual report evaluating IMCAs recommends that commissioners, local authorities, health 
organisations and any other body sharing duties of care could do more to promote the role of 
IMCAs and ensure that referrals continue to increase. However, it is vital that these rises are 
consistent across the whole of the country and the regional disparities are ironed out.  
 
The organisations which are funded to act as IMCA providers tend to be small voluntary 
organisations and as such are very reliant on local government funding. The pressure put on local 
authority budgets may explain why promotion of IMCAs has been inconsistent across different 
areas. With further cuts outlined in the latest spending review, this situation is unlikely to change in 
the near future.     
 
It may be timely to consider whether greater clarity about links between IMCA and IMHA services 
can be promoted. Local authorities have taken on commissioning responsibility for the latter now, 
(along with hospital DOLS supervisory body responsibility).  Some LSSAs do not yet fully 
appreciate the differences and similarities between these different forms of advocacy and 
streamlining may improve provision of both. 
 

E)  Deprivation of Liberty Safeguards 
 
16.   Are the safeguards in the Deprivation of Liberty Safeguards (DoLS) adequate? 
 
This is an area that demands extensive scrutiny. There are numerous documented examples of 
people’s liberty being restricted inappropriately, and many professionals have expressed their 
unease regarding the application and implementation of DOLs.  
 
A post-legislative scrutiny report of the Mental Health Act 2007 published in August 2013 illustrates 
some of these issues. The report found that care providers did not know when they were 
exceeding powers and when to apply for DOLs authorisation, that there was a lack of 
understanding amongst providers and care staff regarding the meaning of ‘DOLs in practice’ and, 
echoing other points made in this submission, there was a resistance to apply DOLs because of 
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the complex processes and ‘widespread anxiety and defensive regarding care standards in 
practice.’ The CQC has also reported confusion amongst staff as to the legal status of patients. 
 
Another important finding highlighted the absence of a standard definition of DOLs that has 
hampered the ability of staff to properly interpret the guidance. Respondents to our call for 
evidence have stated that different professionals have different views about what constitutes 
restraint or deprivation, and this distinction appears to be causing confusion for providers. This 
point was reiterated by Dr Julie Chambers of the Royal College of Psychiatrists in a Committee 
oral evidence session. She acknowledged that the Government could do more to lead 
practitioners, and suggested that the definition could be clearer. The Government has to some 
extent already acknowledged this, stating in a memorandum produced for Committee in July 2012 
that: 
 
“The terminology (deprivation) is sometimes thought to be an obstacle… A more positive 
description may result in a larger number of care homes putting forward their residents for 
safeguards.”  
 
Professionals have also raised concerns regarding the training and expertise of Best Interest 
Assessors given the complexity of the MCA/MHA/DOLs interface. One respondent to our call for 
evidence stated: 
 
“Considering the decisions Best Interest Assessors (BIA) are required to make, it is strange that 
the role appears to be considered inferior to that of the Approved Mental Health Professional 
(AMHP), with it requiring considerably less training. For example, the BIA qualifying module runs 
over six taught days over five months on a 30 credit module - the comparable AMHP course runs 
for six months, including a practice placement, on a 100 credit module.” 
 
The College of Social Work launched a new framework in March 2013 to formalise the standards 
expected of BIAs. The framework was developed by social work experts, and followed an 
extensive consultation into the capabilities required for the role, and focussed on six key areas 
which linked to the guiding principles of MCA. This was the first attempt to apply a set of standards 
that focussed on best practice rather than legal rules, and grants BIAs a clear set of expectations 
to apply to their practice. The BIAs capabilities framework can be mapped to the Professional 
Capabilities Framework, which was set out by the Social Work Reform Board and is now owned by 
the College of Social Work. The Department of Health has yet to put the framework into action. 
 
Disparities in the number of applications across different regions also continues to be an issue, as 
highlighted in the Mental Capacity Act Deprivation of Liberty Safeguards Assessments published 
by the Health and Social Care Information Centre in August 2013. The rate of applications 
completed per 100,000 across England was 28.3. In the East Midlands it was 48.6 (highest), the 
South West was 37.7 (second highest), while in Yorkshire it was 22.8 (second lowest), and London 
it was 14.1 (lowest). In total, 55.1% of all applications were granted in England. The highest rate of 
granted applications was in London (58.3%), while the North West saw the lowest (50.4%). T 
 
17. Are the processes for authorisation, review and challenge of DoLS sufficiently clear, 
accessible and timely? 
 
Respondents regard the DOLs process as overly bureaucratic and in urgent need of simplification 
and in particular have called for a review of the forms to reduce their size and improve their clarity. 
A strong social work presence would be hugely beneficial in terms of better relating the forms to 
practice.  
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The process for challenge is also insufficient. The Relevant Person’s Representative role relies on 
a family member or friend having a detailed understanding of DOLs which, for reasons touched on 
above, is very unlikely, and has therefore led to the increased use of Section 39D IMCAs. As noted 
elsewhere, challenges are not always timely and can involve lengthy hearings in the Court of 
Protection. Respondents called for a quicker system, similar to what is available under the Mental 
Health Act, to be incorporated into the process. 
 
 

F)  The Court of Protection and the Office of the Public 
Guardian 
 
18.  Are the Court of Protection and the Office of the Public Guardian sufficiently 
understood and accessible to all? Are they operating effectively and successfully? 
 
While technically they are both important bodies within the MCA context, the roles of the Court of 
Protection and the Office of the Public Guardian are not sufficiently understood, nor are they 
accessible to all. If there are unresolvable conflicts around a best interest decision, then guidance 
states that professionals should approach the Court of Protection. The overall response to our call 
for evidence suggests that there are many occasions where this does not happen. 
 
This might be explained by poor perceptions of the two institutions by many professionals. The 
Court of Protection was described as ‘expensive, laborious and slow’ by respondents to our call for 
evidence, with many noting the length of time the court takes to make arrangements and access 
resources.  
 
19.  What has been the impact of the introduction of Lasting Powers of Attorney (LPA), 
especially with regard to decision making on matters of personal care and welfare? 
 
There are concerns that people can download the form from the internet and get Lasting Power of 
Attorney, granting them decision making powers over a person’s welfare. While any application 
requires a signature and an independent witness, Lasting Power of Attorney could potentially be 
set up by a determined person who has their own interests rather than the care of an individual in 
mind. One respondent noted that people are increasingly using the internet route given the cost of 
solicitors, and because legal aid is no longer available to them. 
 
 

G) Regulation 
 
22.  Is the role of the Care Quality Commission in inspecting on the MCA standards 
adequate and appropriate? Is there a case for additional powers? 
 
Respondents to our call for evidence had mixed views regarding the CQC. On the one hand it was 
recognised that the body had a role to play for positively reinforcing the use of the MCA and DOLs. 
However, while acknowledging that theoretically the CQC was well-placed to regulate, some felt 
that staff at the CQC had insufficient knowledge of the MCA to act appropriately.  
 
It is also evident that the CQC could have a more constructive role in ensuring the provisions of the 
MHA and MCA are brought together in mental health settings in their MHA ‘Commission’ role.  
These two pieces of legislation do not always fit together well – e.g. the language is different for 



 

 

 11 

similar concepts and the legal/rights foundations and history of the two pieces of legislation are 
different.  New guidance on the MCA should recognise this and the CQC could have a key role in 
clarifying how mental health organisations should demonstrate excellent practice when both 
legislative frameworks are potentially in play. – see also section 24 
 
23.  Should  other  regulatory  bodies,  such  as  health  and  social  care  professional 
regulators, be acting in this area? 
 
Having a registration process for those acting as Best Interest Assessors could be one way of 
monitoring and regulating standards as recommended by the College of Social Work. Similarly, 
recognition of the roles of both AMHP and Best Interest Assessors in professional practice would 
be a useful adjunct to professional registration e.g. with the Health and Care Professions Council. 
 
The importance of MCA training in qualifying and post-qualifying curricula for all key professions 
could be much better recognised and promoted.   
 

H)  Other legislation 
 
24.  How  well  is  the  relationship  with  the  mental  health  system  and  legislation 
understood in practice? 
 
There is considerable confusion and discussion regarding the interface between the MCA, DOLs 
and the Mental Health Act. While some legal judgements have clarified this (e.g. GJ v The 
Foundation Trust (2009) EWHC 2972 Fam) while others have added to the complexity (e.g. 
Cheshire West and Chester Council v P (2011) EWCA Civ 1257). As one respondent noted: 
 
“The AMHPS and BIAs I train all find the interface between the MCA, DOLs and the Mental Health 
Act unnecessarily confusing and complex, resulting in the need to fund training from specialists in 
mental health law to support their understanding.” 
 
Respondents also reported perceptions that the MCA only affects people with mental health 
difficulties and/or serious mental ill-health. This has led to assumptions of the MCA being specialist 
mental health law. This can lead to professionals and non-professionals not taking sufficient notice 
of the MCA. 
 


