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Oral evidence 

WEDNESDAY 12 DECEMBER 2012 

Members Present: 

Paul Burstow (Chair) 
Baroness Jolly 
Baroness Greengross 
Barbara Keeley 
Baroness Pitkeathley 
Lord Mackay of Clashfern 
Lord Warner 
Dr Sarah Wollaston 

Department of Health Officials [Shaun Gallagher, Sally Warren and Simon 
Medcalf] (QQ 1-26) 

Examination of Witnesses 

Shaun Gallagher, Director General, Social Care, Local Government and Care Partnerships, 
Department of Health, Sally Warren, Director of Social Care Policy, Department of Health, 
and Simon Medcalf, Deputy Director, Social Care Policy and Legislation, Department of 
Health. 

Q1  The Chair: Good morning. I am Paul Burstow and I am chairing this inquiry into the 
draft Care and Support Bill. This is our first public hearing. The session is being webcast and 
a live audio transmission is going on throughout the hearing, which I believe will be available 
subsequently on the parliamentary website. There will be a verbatim transcript of the 
evidence taken today and that will be available as well. A few days after the session, the 
transcript will be available for any issues of accuracy to be checked. We would be grateful if all 
concerned could do that as quickly as possible. If there are any issues that come up during 
this hearing where there may be a need for further clarification or amplification afterwards, 
we would certainly welcome the submission of supplementary evidence. 
I should just start by declaring my interests, one of which is potentially a new one, while the 
other is one that I have already told the Committee about. Prior to taking up this role, I left 
the Government in the reshuffle, and while I was in government I was Care and Support 
Minister and so had some responsibility for crafting the legislation. I now take the view that 
my job as Chair of this Committee is to ensure that we conduct very full scrutiny of this 
legislation, to make sure that Parliament is satisfied with it. My other interest which I should 
report is that I am shortly likely to become a trustee of a charity called Silver Line. I have had 
the necessary approvals from the bodies that approve such applications. 
As people get to ask their first question, they will say what their interests are so that they are 
declared for the first time. Perhaps I could invite our witnesses to introduce themselves, 
starting with Shaun Gallagher. 
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Shaun Gallagher: I shall introduce myself and ask my colleagues to do the same. I am Shaun 
Gallagher; I work in the Department of Health and at the moment I am acting director-
general for social care, local government and care partnerships. 
Sally Warren: My name is Sally Warren, acting director for social care policy at the 
Department of Health.  
Simon Medcalf: I am Simon Medcalf, the deputy director for social care policy and legislation 
at the Department of Health. 

Q2  The Chair: Thank you. You are very welcome. We will dive straight in with some 
questions. The draft Bill sets out very early on a list of things that local authorities will have to 
take into account—to have regard for—when it comes to the well-being principle that is set 
out in Clause 1. It states that local authorities “must have regard” to these considerations in 
exercising their functions. Could you set out what local authorities will have to do to fulfil 
that duty to have regard? How strong is a duty to have regard in this case? 
Shaun Gallagher: Thank you very much. I will pass on to Simon to pick up the legal and 
technical issues around that. The key thing about this is that the Bill overall tries to set out the 
purpose and objectives that care and support are supposed to achieve for people. Without 
prescribing the detail of what local authorities must do in every circumstance, it tries to set up 
within the statute outcomes and principles that need to influence the decision-making that 
those local authorities undertake. I think the “have regard to” is a strong influence on how 
they undertake their work. In most cases, that will need to be balanced by potentially 
competing interests so that local authorities cannot simply be responding in every case to 
what a person may wish for or says that they would like to have. They need to demonstrate 
that they have listened to those views and expressions of wishes in the decisions that they 
undertake. Simon, I do not know whether you want to talk about the legal balances that come 
into play in that.  
Simon Medcalf: I really follow up that point only by saying that the duty to have regard to, as 
we have constructed it in the draft Bill, is about directing the considerations that a local 
authority must have when it discharges its duties. It is about instructing on issues that should 
be considered, not ignored, as part of the process. In terms of the legal effect of duties to have 
regard to, it is not envisaged that such duties are individually enforceable rights in and of 
themselves. It is not the intention to create individual rights through duties to have regard, 
but they may be relevant factors in the case of a legal challenge to, or judicial review of, how a 
local authority has discharged its duty and whether it has given due regard to those factors. 

The Chair: There is a lot of case law under the existing legislation—challenging issues around 
the use of resources and local authorities being able to take into account the availability of 
resources with regard to the services that they provide for people with so-called eligible needs. 
Could you tell us how the Bill will make it clearer how such conflicts are to be dealt with in 
the future? 
Simon Medcalf: It is a question of balance between matters that local authorities must 
consider. When we list some of the issues that we want local authorities to have regard to, as I 
have said, it is about considering those. Part of the intention there is to provide flexibility for 
local authorities to weigh up the balance between different, potentially competing issues in 
relation to an individual case to which they may have regard. So, for instance, as has been set 
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out, there may be some contradiction between having regard to an adult’s views, wishes and 
feelings and the local authority’s broader responsibilities in relation to effective use of its 
overall resource. In those circumstances, it is up to the local authority to consider that balance 
and to make judgments based on its own interpretation of that balance. The Bill does not try 
to direct the local authority in one direction or the other, but provides flexibility for it to think 
about individual cases and to take those matters into consideration. 

The Chair: So, ultimately these will still be matters that the courts will have to rule on? 
Simon Medcalf: Yes, that is right; it will be up to the courts to determine precisely what the 
legal effect is, based on the facts of an individual case. 
Shaun Gallagher: On that, there will always be that question of how a local authority balances 
the outcomes that it may serve for an individual and its broader responsibility to serving its 
community’s needs within the resources that it has. One of the things that this element of the 
Bill does, though, in the individual decision-making around a person, is to make it absolutely 
clear that, as much as possible, that person should be in control of how they might be best 
supported, rather than their just being in a passive position and the local authority saying, 
“Here is what you need and here is what we think we should give you”.  

Q3  The Chair: Thank you. That is an area to which we will want to keep coming back. My 
other question relates to the recommendations made by the Dilnot commission. Obviously 
there is considerable interest in the Government’s approach to implementing the 
commission’s proposals for reforming finance. Some of the Dilnot recommendations are 
clearly covered by the legislation before us. Could you set out which of the proposals that are 
not covered by the Bill at the moment would require a legislative basis? 
Shaun Gallagher: May I pass on to Sally, who may be able to pick that up? To be clear about 
what the Government said in their response to the Dilnot report in July, the elements where 
they have said that they want to take forward recommendations—and which are therefore 
included in this Bill—are provisions as to information and advice, part of which is legislative 
and part of which is about the way in which local authorities, and indeed national bodies, take 
their responsibilities. There is the provision that the framework should allow for a national 
minimum as to eligibility, which is set out in the Bill, and that universal deferred payments 
should be available for all people who are using residential care. Those are the elements that 
are in the Bill; the Government have set out their position clearly in relation to the remaining 
aspects. Sally may be able to talk about which of those would need legislation if they were to 
be taken forward. 
Sally Warren: Thank you, Shaun. If the Government took forward a capped-cost system and 
an extended means test, primary legislation would need to set out the overall framework for a 
capped-cost system with detail following in regulations. Obviously, the extended means test 
would involve regulations, rather than primary legislation. They are the main features of the 
remaining Dilnot recommendations that would require legislation if they were taken forward. 
The Chair: So, for the benefit of those who are not so au fait with that, could you tell us in a 
little more detail which parts will require legislation? For example, does the means test change 
require legislation? 
Sally Warren: No, Andrew Dilnot recommended that the upper capital limit be extended 
from £23,500 to £100,000. That would not need primary legislation; we would be able to 
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change that through our normal charging regulations. The measures that would need primary 
legislation are those that are required to put in place a capped system. I do not want to 
speculate as to exactly what those clauses might need to look like but if you have a capped 
system you obviously need to know how to start the cap, you need to know how to measure 
the cap as you progress through it and you need to know what happens once you have hit the 
cap and how your rights change at that point. Legislation will need to set out what that 
journey is for the cap. 
The Chair: I think Lord Warner has a supplementary; then I will come to Lord Mackay. 

Q4   Lord Warner: I want to declare my interest as a former member of the Dilnot 
commission and a former director of social services. I am still slightly puzzled by reconciling 
what you are saying, Sally, with what Shaun has said. As I understood the answer to the first 
question from our Chairman, you are leaving it to local authorities to balance how they 
interpret the duties that have been placed on them. Yet a cap system under Dilnot, if it 
happens, is a very standardised system in the way that it operates. Can you explain why you 
are so confident that the provisions on assessment and eligibility criteria in the Bill as it is 
now framed will be adequate to cope with a cap system if the Government choose to pursue 
the Dilnot proposals on capped liability for individuals? 
Sally Warren: I think they would work in the current system and under a cap system because, 
even under a cap system, eligibility and your assessed care needs will always be a subjective 
judgment, based on a discussion between the individual with the care need, their family and a 
care worker. It is never going to be the case, even under a cap system, that points add up to, 
“This needs an exercise of a care package”. It will always be a subjective measure that says, 
“Based on your particular circumstance, yes, you are or aren’t eligible” and, “Based on your 
circumstance, this would be the assessed care package”. Obviously, in a system without a cap, 
that assessed care package is provided and paid for by the local authority. In a system where 
there is a cap, a lot of people would get that nominal package but would be paying for it 
themselves as they continue to incur costs and may reach the cap or not. 
Shaun Gallagher: In terms of legal duties, there are always varying levels of prescription as to 
what goes into the legislation. If there were a duty that said local authorities must offer people 
the availability to start a meter towards a cap that would then cap the level of care costs, that is 
something that we would straightforwardly require to be available to everybody. The Dilnot 
commission recommended that the start of the cap should be aligned with the start of 
eligibility for state support—so those things would come together—which obviously requires, 
as the Bill already provides for, that there should be a single minimum that would apply 
everywhere in the country, which is obviously different from how it is at the moment, with 
discretion in local authorities. 

Q5   Lord Mackay of Clashfern: First, I should say that I have been vice-president of the 
Princess Royal Trust for Carers for quite a long time, which has now amalgamated with 
Crossroads Care to form the Carers Trust. As far as the health part of the Bill is concerned, I 
am an honorary fellow of three of the medical royal colleges and I am also a member of 
Cancer Research UK. I want to ask about the definitions in the Bill. “Care and support” is a 
phrase used but of course care is part of that and I am not sure exactly what definition of care 
underlies the Bill, because care is used in relation to health; there is reference to “care 
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workers” in the Health Education England part. I would be glad of some help to identify the 
criteria that you used. Am I right in thinking that it is still important to distinguish between 
care provided under the National Health Service and care provided under this Bill by local 
authorities? If so, the boundary has to be reasonably clear to escape—what should I say?—the 
scrutiny of the courts. 
Shaun Gallagher: I will start off on this and Simon will pick up on the specific questions of 
the definitions in the Bill, particularly the interface with NHS services. In terms of the 
definitions, the Bill is quite deliberately broad on this. The White Paper that we published in 
July set out what was clearly not intended to be a legal definition of care and support, but the 
words used there were: “Care and support enables people to do the everyday things that most 
of us take for granted: things like getting out of bed, dressed and into work; cooking meals; 
seeing friends; caring for our families; and being part of our communities. It might include 
emotional support at a time of difficulty or stress, or helping people who are caring for a 
family member or friend. It can mean support from community groups and networks: for 
example giving others a lift to a social event”. We deliberately set out a very broad-ranging 
approach to how we see this service and that is something that we would want to see reflected 
in the Bill and thereby into practice.  
The main aim of that approach is to achieve two things that we hope underpin the totality of 
the Bill: first, that we should be putting people in control, so as much as possible they define 
what support they need to meet the outcomes that they want in their life; secondly, to try to 
focus on outcomes and goals for helping people to have the life they want, rather than inputs 
and defining the specific service that should be available. In a sense, that is one of the shifts 
from the earlier legislation, which tends to start with, “Here is a list of services and now we 
are going to define in the law how you might get some of those”. It is deliberately putting it 
the other way round. Simon might give a slightly more legally expert and technical view of 
how we are trying to achieve that. 
Simon Medcalf: The main point I wanted to make was that we have tried to use the phrase 
“care and support” in the draft Bill to reflect the way in which we are attempting to modernise 
the legal framework and move beyond terminology such as “community care” or “social care” 
and reflect the language of the White Paper. What the draft Bill does not try to do is define 
“care and support” precisely. We have adopted and adapted the recommendation of the Law 
Commission, which spent a long time thinking about the best way of defining “social care” 
and “care and support”. The Law Commission said that it is neither possible nor desirable to 
define precisely what adult social care is, and we agree that “adult social care” or “care and 
support” cover a very broad range of different types of service, as Shaun has just set out with 
the passage from the White Paper.  
The approach we have taken in the Bill to define—or partially define—“care and support” 
follows the Law Commission’s recommendation, which was a hybrid of an approach based on 
a definition using a list of types of services that might be provided that might make up “care 
and support”, and alongside that a list of the outcomes that define the purpose of what “care 
and support” is for. We have incorporated that into the Bill in Clause 1, which sets out the 
outcomes that the well-being principle is directed at—that is a partial definition based on 
what is the purpose of “care and support”—and we have supplemented that in Clause 8 with a 
partial description of a list of types of services, which gives examples in a non-exhaustive way 
of how needs for “care and support” can be met under the Bill.  
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As I said, the Law Commission thought about this a lot. At various times in its three-year 
review, it had considered going one way and then the other, and also considered not having a 
definition at all and leaving it completely at large. At the end, we have followed its 
recommendation that some partial approach based on purpose and scope, with an example 
list of services, is better than none. But we were very keen to make sure that we were not 
describing “care and support” in such a way as to prescriptively define it, which might cause 
problems in practice with how people deliver the service and how people innovate and look to 
develop new types of service. 

Lord Mackay of Clashfern: Is it “care and support” as a phrase that is described in this way? 
In other words, it is not “care” by itself; it is “care and support”. 
Simon Medcalf: Yes, we use the phrase “care and support”. 

Lord Mackay of Clashfern: Always? 
Simon Medcalf: Not quite always. In relation to carers, we talk about “support” as opposed to 
“care and support” because we think about providing support to carers, who themselves are 
providing care and support to an individual. So we have created a distinction at some points 
in the Bill to be clear about when we are referring to carers.  
To answer your question about the boundary, you are absolutely right that the boundary with 
healthcare in particular and the responsibilities of the NHS is absolutely critical. The existing 
legal boundary has been the subject of many years of challenge and litigation. It is a very 
important piece of case law. Clause 21 is the point at which we set out the legal boundary with 
the NHS, in which we are attempting to replicate and clarify the existing legal boundary. We 
are not attempting to shift the boundary one way or the other. We are trying to base that on 
the existing legal boundary set across the 1948 Act and other subsequent Acts, and bringing 
the case law into consideration as well, to try to provide more clarity around how that really 
important boundary is set. 

Lord Mackay of Clashfern: Is the “care” that is described for the health service a part of “care 
and support”? 
Simon Medcalf: What Clause 21 is trying to do is to make a legal boundary to say that “care 
and support” cannot include anything that the NHS must provide, so any particular type of 
care, service or treatment that the NHS is under a duty to provide cannot be provided as “care 
and support” under this Bill. 

Lord Mackay of Clashfern: So in other words, you describe “care and support” and then cut 
out of it by Clause 21 the particular part of “care” that is done by the National Health 
Service—is that right? 
Simon Medcalf: We are talking about the “care and support” that is the responsibility of the 
local authority. There is a prohibition on the local authority providing anything that must be 
provided by the NHS, although there are some regulations in that clause, and I am happy to 
talk in more detail about the way in which we have described that boundary. 

The Chair: Okay, I think this has teased out a few other things that others want to ask.  
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Q6  Barbara Keeley: I have no interests that specifically relate to this Bill, just those in the 
Register of Members’ Interests. Perhaps I might take you back to the phrase “have regard to”, 
which the Chairman raised at the start, in terms of the duties of local authorities. Specifically, 
Clause 10 says, “whether the carer works or wishes to do so … whether the carer is 
participating in or wishes to participate in education, training or recreation”. You said that 
that phrasing leads to rights not being individually enforceable, so in some ways it is quite 
weak. The difficulty is whether that wording actually carries the intentions of Ministers and 
the general view of what we want to do with carers. There seems to be quite a strong wish that 
carers should be able to carry on an employment. The Minister said quite recently in the 
House: “Local authorities’ assessments and reviews should take account of a carer’s wishes to 
remain in or return to work”. The difficulty is that when we can do something about it—
which we can in this Bill—we appear to have some very weak wording, and it really falls to 
local authorities to decide to do this or not. That is not much help to carers, is it?  
This phrase “have regard to” appears in a number of places—and I understand localism and 
trying to leave it to the local authority—but it seems to me that this is too weak a position to 
put carers in, in trying to resolve this very difficult clash they have with wanting to work and 
wanting to have a life. We all say we want them to work and to have a life and yet we get to 
the point where we can help with that and support it as a right, we appear to be weakening 
with the “have regard to”. Did the possibility come up of working round that to strengthen it? 
It does not seem to be as much help to carers as it is; it does not mean anything. 
Shaun Gallagher: I am not sure that that is correct. The intention in this is absolutely to 
deliver what you cited from the Minister’s Statement in Parliament, which is to say that the 
support for a carer must go beyond helping them to care for the person they are caring for in 
order to ensure that they can have a full life in the way that they would want to. Employment 
and other opportunities like education are absolutely fundamental to that. As part of 
government policy, we want to ensure that there is support for people who are undertaking a 
caring role in their wider life, which also has benefits for the broader economic growth 
agenda. 

Barbara Keeley: We can take that as read, I think. 
Shaun Gallagher: What we would say is that this element in the Bill is a really positive step to 
try to achieve that. I am not sure myself—I do not know if Simon will be able to say either—if 
there is a big distinction between “have regard to” and “take account of”, which are the words 
you cited from the Minister. But the intention of this, absolutely, is to reinforce and 
strengthen the sense that where carers are receiving support, it must be about those broader 
life chances that they want to achieve. 

Barbara Keeley: Perhaps you can expand on what you said earlier. Simon said that it does not 
lead to an individually enforceable right. Carers do get into difficult situations where their 
ability to carry on work is at risk; it is recognised that something like 1 million carers have 
either given up work to care or reduced their working hours, so we are not talking about 
something that is hypothetical but something that is happening every day. 
Simon Medcalf: First, carers do have and will have an individually enforceable right to a 
carer’s assessment. That is what is provided for in Clause 10. That right to an assessment is 
stronger than it is in existing law. As you know, it removes the “substantial and regular” 
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qualification. Clause 10(5) sets out a requirement that the local authority must consider its 
intentions with regard to work or recreation, education and training. It is part of that 
assessment. It is not intended to be weak. It is intended to say to local authorities that there is 
a right to an assessment and that assessment must include considering whether the carer 
wants to work or whether they are working. The Minister’s Statement, which you cited, 
referred to how carer’s assessments “should take account of”; I think the words here, “must 
have regard to”, are stronger. It is about saying they “must” look at these things, not that they 
“should”. We have carried this particular provision over from existing law, where it was 
brought in by the Carers (Equal Opportunities) Act 2004. It is supplemented by the focus on 
the well-being duty in Clause 1, which also includes a focus on work and economic well-
being, which adds further weight behind the sorts of considerations that should be being 
made and the sorts of factors that should be taken into account as part of the process. Our 
intention is not to downplay this in any way but to reflect the policy priority. 

Barbara Keeley: I understand that, but this form of wording applies in many clauses. What I 
am talking about is a person’s ability to work or to have training, which is quite different from 
some of the other ways in which they might get care or support. I just wonder whether there 
is not a slightly stronger form of wording that would emphasise more to the local authority 
that it really must do something about this. This is a big issue for carers. 
Simon Medcalf: I agree. We would be really grateful to get the Committee’s views on that. By 
saying that local authorities “must have regard to” this, we are saying that they must take 
account of this; it is part of that assessment. But we would be grateful for suggestions about 
ways to strengthen that wording. 

Q7  Baroness Greengross: My interests: I am involved in loads of charities. I head the ILC-
UK and the ILC Global Alliance. I chair five all-party groups; the most important one 
regarding this is dementia. I am a champion for the Alzheimer’s Society on dementia, which 
is very appropriate to this. I was a bit worried when Shaun said that nothing that the NHS 
provides can be part of this, or something to that effect. As we are getting a localised agenda 
and primary healthcare is taking the bulk of the budget now, it seems quite obvious that if we 
want to get integrated care, then at the local commissioning level or the health and well-being 
board level, those budgets can be mixed. How does that fit in with what you said? It worries 
me.  

Baroness Pitkeathley: My question was the same, so you can strike me off your list. 
The Chair: This is a very key question for this inquiry. 
Sally Warren: What these clauses are doing—Clause 21 in particular—is trying to be really 
clear who at a local level is responsible and accountable for what type of care and support. So 
it is being clear about the legal duties of a local authority with regard to care and support and 
the legal duties of the NHS with regard to NHS care. That sets the rules to say, “This is what 
we are accountable for”. What it does not then do is say, “The two never shall meet and you 
can never work together”. So there are a number of clauses in the Bill—Clauses 4, 5 and 6—
which are about duties to co-operate between local authorities and housing, and local 
authorities and health. There is also a number of clauses, particularly around the assessment 
and care planning process, that are drafted in a way to allow flexibility for those processes to 
be undertaken jointly with other partners; so you can have joint planning between care and 
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support and housing, or care and support, housing and health. What we are trying to do with 
these clauses is be clear about who is accountable for what at a local level, but then create the 
legal framework that allows within that clarity of accountability and allows people to come 
together. Particularly when we are talking about budgets, this legislation does nothing to 
harm any of the existing provisions there are around pooled budgets, commissioning, joint 
commissioning, et cetera. All those tools are available to local areas. 
Shaun Gallagher: To follow on from that: Sally is right, this legislation supports those 
measures. The existing legislation that was passed last year in the Health and Social Care Act 
steps up and strengthens the use of those flexibilities to work together, in that there are now 
duties on clinical commissioning groups, health and well-being boards and the NHS 
Commissioning Board itself to promote integrated care, and specifically to consider as part of 
the commissioning process where the use of joint budgets and joint commissioning can 
support the outcomes for people in the local area. That is something that we hope we will see 
happening more. 

Baroness Greengross: That makes me think, as you speak, that that is great, and I am very 
hopeful. But if somebody sues the local authority or the health authority because one or the 
other has been negligent, and it is integrated, what happens? Who is responsible? 
Sally Warren: Those details are usually worked out. Each individual pooled budget or joint 
commissioning arrangement is slightly different and unique to that area, and the 
arrangement for the pooling of risk will have been worked out. Each area will be slightly 
different. 

Baroness Greengross: So I do not have to worry. 
Sally Warren: No, it would normally be collective. If either of the bodies was being sued due 
to an activity that came out of that pooled budget, you would anticipate that being a shared 
risk. It normally would be joint and both organisations would respond jointly to any issues. 

Dr Wollaston: Can I just be absolutely clear that if a lead commissioner was part of a health 
and well-being board commissioning health, social care and housing, and a pool of money 
had been handed over to a lead commissioner sitting within social care, there would be 
nothing in Clause 21 that would make that impossible? 
Sally Warren: Correct. 

Q8  Lord Warner: Perhaps I could slightly disrupt this harmony by asking about the extent 
to which you are using delegated powers through regulations to control the show. Following 
this discussion that we have just had, my interpretation of Clause 21(4) and (6) is that in 
practice the legislation shunts off regulations the settlement of the likely disputes between 
health and local authorities over who should pay for the contested area of continuing care—
or have I got that wrong? We do the same in other areas as well, where there are eligibility 
criteria, so the story of accountability does not truly unfold in this Bill; it will unfold in the 
regulations in some of the areas that have been the greatest areas of contestability in the past. 
So the Bill does not actually explain how those disputes are going to be resolved; all it says is 
that there will be mechanisms in the regulations. Is that what the Law Commission was 
expecting to happen, or have you used regulations more than it was expecting? 
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Shaun Gallagher: I will start on that and Simon or Sally might want to pick up the specifics. 
In general, we would say—and I hope the Law Commission would agree—that we have set 
out the Bill pretty much in line with how the commission proposed those different levels of 
legislation should be used. One of its key recommendations was that, given the fragmentation 
of the existing statute, there should be clarity about the three levels at which the statute is 
given effect—primary legislation, regulations and statutory guidance—and that is what we 
have accepted as the formula. It is probably true pretty much throughout the whole Bill that 
where the Law Commission proposed that there should be regulation-making powers, that is 
how we have undertaken that division. On a broader point, I believe the Committee has asked 
to see a delegated powers memorandum, even though the Bill is only in draft at this point. We 
have promised to do that and it is being completed as we speak. We can commit to that being 
available to the Committee shortly. I am not going to give an absolute date on it, but 
hopefully before the end of this year so that the Committee can scrutinise it in more detail.  
Simon Medcalf: The key point is really about the Law Commission’s approach to what it 
refers to as the “hierarchy of rules”, which sets out that three-level structure. It was one of its 
core recommendations, recommendation 2, and that is what we have accepted and that is the 
framework that we have based the Bill around. Under that recommendation, the Law 
Commission envisaged the primary legislation setting out the most important duties and 
powers and regulations providing more detail on elements of process and some of the bits of 
detail that need not be set out in primary legislation. We have almost entirely followed the 
Law Commission’s specific recommendations around particular incidences where we have 
taken powers for regulations in the Bill. There were a couple of places where the Law 
Commission suggested regulations where we have not done so. There are a number of cases 
in the Bill where we have taken powers for regulations in areas that the Law Commission did 
not consider. For instance, around Clause 32, which deals with ordinary residents, the Law 
Commission did not make a specific recommendation around that but that is part of the 
broader legal framework that we have been consolidating. So there might be some places 
where we have taken regulations beyond the Law Commission because it did not consider it. 
As I say, we have taken the direction-making powers based on the recommendations set out 
by the Law Commission. 

Lord Warner: It would be helpful if we could have a note on where you have taken a different 
position from the Law Commission on this. I would like an answer to my question about 
Clause 21(4) and (6). In effect, you have shunted this off. This is deferred business, really, in 
terms of some of the most contested areas: eligibility and continuing care. You seem to be 
envisaging a model where these disputes are all settled locally, whereas continuing care is an 
area that has come up to the national level, and certainly the SHA level, to resolve the 
disputes. There does seem to be a policy shift here. We may not have time today to go into it 
but perhaps you could follow up this discussion with a note explaining that policy shift, 
because that seems to be what is going on. 
Shaun Gallagher: I would be happy to do that. I would question whether this is a policy shift. 
This is certainly not a diminution of the level at which the statute provides for that divide 
between healthcare and social care. We will come back to you on that, because at the moment 
the continuing healthcare provisions are through a national framework, which is then locally 
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determined, but we can set out what the existing arrangements are and what these regulation-
making powers are intended to cover. 

The Chair: In that note, please can you also make sure that it is clear, once the transition has 
been completed with regard to the Health and Social Care Act, how NHS continuing care is 
dealt with at that point as well, so that we are clear on not just how it is dealt with now but 
how it will be dealt with in the context of the NHS Commissioning Board and CCGs in 
future?  
Shaun Gallagher: Yes, that is absolutely right.  
Simon Medcalf: If I might just say for the sake of clarity, on the regulations in Clause 21, as I 
mentioned before, there is no overarching change in the policy here. We are attempting to 
recreate the existing provisions, albeit within the context of the Health and Social Care Act 
2012 and our new scheme. With regard to the particular regulations that you have highlighted 
under subsections (4) and (6), subsection (4) re-enacts an existing provision in the National 
Assistance Act 1948. The only change here is to specify a clinical commissioning group rather 
than a primary care trust in regulations. Subsection (6) is just elevating what is currently set 
out in the continuing care directions to change directions into regulations, in keeping with 
our overall approach to cease using directions as a matter of general lawmaking.  

Lord Warner: Thank you. It does not totally reassure me that we are continuing 1948 
legislation, but I will let that pass.  

Lord Mackay of Clashfern: Perhaps you will be kind enough in the note to deal with the 
point that subsection (4) says that the local authority “may” do such and such. My 
understanding is that often it is the local authority trying to get out of it. But is it right that if 
the authority “may”, under that regulation, then it will have a duty under the general 
provisions to do what it says this may do? I do not ask you to deal with that now. 

Q9  Baroness Greengross: This Bill has provisions for creating Health Education England 
and the Health Research Authority, ending the Human Fertilisation and Embryology 
Authority and the Human Tissue Authority. That seems a bit odd. Why would the Bill 
include all of that, which is so separate, rather than focusing on just care and support?  

Shaun Gallagher: The simple answer is that it is not uncommon for government Bills to 
cover more than one topic where there is a need for legislation in areas that are covered by 
that department. If anything, what is uncommon is that the care and support elements of this 
Bill are so complete and coherent in themselves, because most Bills, of course, are inserting 
and amending and chopping and changing various existing bits of statute. With regard to the 
areas you mentioned, there was a specific commitment made by the Lords Minister during 
the passage of the Health and Social Care Bill through Parliament that there would be 
publication of draft legislation for pre-legislative scrutiny on establishing the Health Research 
Authority and Health Education England. That is why that has been included in the draft of 
this Bill to go through the pre-legislative scrutiny process. 
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Baroness Greengross: Thank you very much. Some of us are very much involved in end-of-
life issues and end-of-life care. The statutory right to free care at the end of life does not seem 
to be in this Bill. Do you know why? 
Shaun Gallagher: Because the Government have not undertaken a policy decision that there 
should be a statutory right to free end-of-life care. 

Baroness Greengross: So that is something that we have to bring up? 
Shaun Gallagher: You may well want to. Just to be clear, again, the White Paper set out the 
position of the Government on this, which was that it can see the attractiveness of the case for 
why that approach would be beneficial for a joined-up and coherent approach to end-of-life 
care, but that it would need to consider the evidence from the pilots that are under way at the 
moment. At this stage there is not a government decision to shift policy to say that care at that 
point will be free of any charging. 

The Chair: If the Government were to make such a decision, does this Bill provide them with 
the powers necessary to implement it? 
Shaun Gallagher: That is a good question. I do not think that the timing of the pilot process 
would allow for a Bill—if it were to be introduced in the third Session—to take that forward. 
Maybe we will just offer you a note on that position. 

The Chair: If you could tell us what powers would be necessary to give effect to it, that would 
be very helpful. 

Q10   Baroness Pitkeathley: Yes. I have got various charitable interests and all-party groups. 
I specifically declare that I am vice-president of Carers UK. I want to ask you about the effect 
of this Bill on the quality of care—many of us are concerned about the quality of care, not just 
the amount. This rather relates to what you said earlier about outcomes. There is a general 
duty in the Bill to promote the “efficient and effective operation” of the market but how else 
will improvements in quality of care be achieved through this legislation? 
Shaun Gallagher: I will pass on to Sally in a minute to go through some of the more detailed 
ways in which the White Paper talked about driving quality throughout the service, but I will 
pick up on the two points that you have raised. One is that the overriding focus of the Bill is 
on outcomes and well-being, and by definition that means that people are receiving support 
that actually meets their needs and is of high quality. We want to ensure that there is a clear 
emphasis and reinforcement of that at all stages of how this Bill is implemented.  
On the clause that covers the duties around the market, that is all about trying to ensure that 
there is a good range of provision available for people to be able to choose from and use, 
which ensures quality. The critical thing is to support diversity of provision and that there is 
good information for people on how they might select the sort of support that they need. One 
issue around the move in recent years to support choice and personalisation is that it is all 
very well giving people choice but if they might say, “Well, it is nice to have choice but if all I 
can choose from is the services that used to be there before; that does not really take me much 
further forward”. The attempt in the Bill to try to shift local authorities’ focus on to not just 
providing services themselves or commissioning specific services for people but encouraging 
a range, quality and diversity of services to be available so that people can be better informed 
and choose between them is quite a strong element. We recognise that that is a new role for 
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local authorities, but it is one in which they can use quite a lot of the tools and powers 
available to them in stimulating the development of new types of provision, and some of their 
other responsibilities—for instance, in the planning functions—so that there can actually be 
encouragement of a better range of services.  

Baroness Pitkeathley: Is a range not dependent on the amount of demand, and is not 
demand itself dependent on resources available to either provide or buy? 
Shaun Gallagher: Perhaps I can just say a bit more about how we see that market-shaping 
duty working. We expect local authorities to step back and consider the overall needs of their 
communities for care—not just now but into the future; that is one of the really important 
things that they need to do—and to integrate that into the joint strategic needs assessment of 
the planning responsibilities that they have. That needs to consider the need for care and 
support in their local communities, regardless of how it is paid for. It is not just their own 
commissioning of services but what the local population would fund for itself as well. Then 
local authorities should take a view of the range of local services that they have at the moment 
to serve those needs and how they might need to develop. There is a range of ways in which 
they can encourage and stimulate the growth of different types of services so that there is that 
range for people to choose from. Some of this is about putting the duty in the law; quite a lot 
of it is about shifting the way in which local authorities go about their work, and we have 
recognised that and put in place a national support programme, which will be available to 
every council in the country over two years to help develop their capabilities in undertaking 
that new role. 
Sally Warren: To add to what Shaun has been saying in terms of our approach to quality 
being about more than just the legal framework but a combination of legal policy and the 
practical steps we are taking to create the right evidence and tools to know what quality is—
for providers, commissioners and people using the services to understand what good quality 
is—there are key pieces of policy that we are developing with the sector as a result of the 
White Paper. First, we published a draft document called Bringing Clarity to Quality in Care 
and Support alongside the White Paper, which was intended to set out for the first time the 
roles and responsibilities for quality in social care. We have been engaging with the sector on 
that since we published it, and a new version will be published by the sector early in the new 
year. That will set out what we all bring to the table; that is, the responsibilities of providers, 
regulators, the workforce, et cetera.  
Alongside that, the Health and Social Care Act also introduced new powers to allow NICE to 
set for the first time quality standards in social care. The first two quality standards in 
dementia and looked-after children will be published nest year, and then there will be rolling 
programme of quality standards in social care, so again we will have more evidence about 
what good looks like.  
Shaun talked about the importance of information, for people to understand the choices they 
have and the quality of those choices. On the day we published the White Paper, we launched 
what we call provider quality profiles: for the first time, you can go on to NHS Choices and 
get information about every single registered care provider. At this point the information is 
quite basic but we are working with the sector to improve the amount of information 
provided. From next April, there will be a kind of soft relaunch with much greater 
information, which will include things like the CQC’s minimum standards but also things like 
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whether they take pets and how big the rooms are. It will also include feedback from users 
and carers so you can start to see what other people are saying about the system. It will 
include whether they are signed up to certain compacts. If they are signed up to the dementia 
compact, that will be on the provider profile so you will be able to look across and compare a 
number of providers and get a sense of the quality of the service offer. 

Baroness Pitkeathley: That would apply not just to residential services? 
Sally Warren: Correct, to all registered providers of care.  

Q11   Baroness Jolly: I will pick up on something that Sally said in a minute, but first I would 
like to go back to the market-shaping discussion. Clearly, this is really new for local 
authorities and there is a certain amount—well, quite a lot—of trepidation and anxiety out 
there. I would like to be clear that whatever guidance you offer will work equally well in all 
parts of the country. You can imagine it being easier to shape a market in a fairly compact, 
urban, metropolitan area. I live in the south-west, where due to geographic issues they are 
really struggling. What I need you to convince me that you are going to do is to make sure 
that your guidance will work for all distinct areas. 
Shaun Gallagher: You are absolutely right that is a new development for local authorities. 
There may be some trepidation but actually in our discussions with councils they are really 
quite keen to see how they can stretch themselves into this new area. Of course, you are also 
right that it will differ in every area, which is why this needs to be a local discussion about the 
needs of particular communities, in the geography and other elements—what are we starting 
with and how can we develop that? People are not starting from scratch on this. Local 
authorities in a number of parts of the country have already been working on what goes 
under the name of market position statements. I think I have seen some good practice from 
the south-west—I could not say exactly which authority it was—but people are working on 
this already, to go through what I talked about earlier, about trying to see how you can make 
services more responsive to local needs.  
There are a couple of things I would say about how that is working out when people are doing 
it. First, you are missing a trick if you see this only as something that the social care bit of the 
authority is going to worry about. A really good market-shaping responsibility works with the 
local NHS and with housing authorities and other functions, because one of the best bits of 
innovation is where you can define new types of service that span those different areas. You 
actually achieve more by bringing those things together. Secondly, you need to work with the 
existing providers to say, “Okay, we think that our community needs a different type of 
service over the next five or 10 years. What are you going to do to try to develop that and 
where might we need to see some new developments, whether that is social enterprises or 
other sorts of innovative providers?”.  
The last point I would make about the national programme of support is that that is also set 
up to be locally differentiated. So each authority is given an offer of the kind of support that it 
can get from that national programme, which depends on what its starting point is. So if a 
local authority is very advanced, it will have a different type of support from one that is still 
needing to take the first steps. That is something that we have been working on with the Local 
Government Association and the Association of Directors of Adult Social Services: how you 
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make sure that it is not a one size fits all support package but something that really helps 
people to get better from where they are.  

The Chair: It would be very helpful if we could have some supplementary information about 
the levers that you think would be available to local authorities to exercise this duty around 
market-shaping—otherwise it could be interpreted as a fairly passive duty of gathering 
information and presenting it, rather than actively doing anything. It would be useful to get a 
sense of what levers are envisaged and are there in practice. Lord Warner? 

Q12  Lord Warner: I would like to pursue a point that Baroness Pitkeathley made. You 
answered the question about the general duty. Market-making in local government is not 
new: markets were made in the late 1980s and 1990s—very successfully, because now most of 
the providers of social care are from the independent sector, private or voluntary. That 
market was made with a massive injection of new money from social security, which 
stimulated the building of nursing homes and home care. What contact has the Department 
of Health had, not with local authorities but with the providers of these services, about the 
duty and the extent to which they are willing to make the market in an environment in which 
the resources proportionately are shrinking, because when they joined the market in the early 
1990s the amount of money was expanding? If you cannot answer that now, it would be 
helpful to add it to the note that the Chairman has asked for. 
Shaun Gallagher: We will try to ensure that we give you a very comprehensive note, but the 
answer that I can give now is: absolutely, we and others have been working with providers on 
exactly this point. The proposition of what market-shaping looks like and what a market 
position statement process might look like came out of a provider-driven forum, the National 
Market Development Forum, which has been in existence for the past few years. There is an 
opportunity but also a challenge for the established providers, because that market that you 
talked about being established in that period has developed but you could say that we are 
rather left with a bloc of care home provision and a bloc of domiciliary care provision. You 
would want to see something that is much more differentiated than that, much more 
responsive to the different kinds of needs and much more integrated into the kind of housing 
support that people may want to have into the future. So it has been a successful market, but 
has it been as innovative and responsive to need as it could be? No, I think we have some way 
to go on that.  
There is a challenge for providers to work out how they will innovate and change their offer 
and, to be quite honest, the financial pressure is part of the stimulus for that. There is a huge 
opportunity for new types of provider. I mentioned earlier social enterprises and micro-
provision, some of which has grown up in response to personal budgets and direct payments; 
others are from steps that councils can take to spin out existing provision into social 
enterprises and other arrangements, often jointly with healthcare provision and other things 
like that. We would want to see a lot more of that happening. In our note, we can talk about 
the tools, as the Chairman suggested, that local authorities can use in doing that. I mentioned 
planning provisions, which are probably underused and not sufficiently joined-up at the 
moment, but there are other things such as direct stimulus to business and voluntary 
organisations and other steps like that that people can take.  

Lord Warner: Very helpful, thank you. 



Draft Care and Support Bill     20 
 
 
 

 

Q13  The Chair: I have one final question on this area of market-shaping. Reference has been 
made to quality. In the answer just now, Sally Warren talked about the new role that NICE 
will take up from April next year around quality standards. This legislation makes no 
reference to NICE and its new responsibility. Would the quality duty not be better discharged 
if there was some linkage created in this legislation to quality standards? 
Shaun Gallagher: Perhaps. I am not sure how we would do that. We may need to come back 
to it. The legislative element that is required to give effect to this, which is to establish NICE 
on a statutory basis for the first time and to give it those responsibilities over social care, is 
already in the Health and Social Care Act. How we ensure that there is link into the way in 
which social care is provided under the statute, I am not sure, to be honest.  

The Chair: It is probably something the Committee will give further thought to, listen to 
evidence and come back to you on. 
 

Q14   Baroness Jolly: I just want to move a bit further forward with the integration issue. 
Clearly, through the Health and Social Care Act there was a thread of integration from top to 
bottom—a duty to integrate and co-operate, which is absolutely right and proper—and the 
same sort of thing is within this draft Bill. Thinking about what the world might look like 
seven years hence, are there sufficient levers and mechanisms within these two Bills to make 
this happen? Will the silos melt and form one integrated whole? If not, is there any way that 
we could still push further to ensure that this happens? 
Sally Warren: The Health and Social Care Act and this draft Bill complement each other very 
well in terms of creating the right legal framework for partners. Will the framework by itself 
drive the kind of pace and ambition that all of us share on integration? No, because what is 
going to drive integration is leadership, culture and a shifting at a local level. So a bit like with 
quality, where our approach is to combine a new legislative framework with policy levers, 
integration is very much the same. Yes, it is important to get the legal duties to co-operate 
right, but alongside that, we are doing a lot of work with our main national partners—the 
NHS Commissioning Board, Monitor, the Local Government Association—to say at a 
national level: what are all of us going to do to help make it easier for local areas to integrate? 
That is responding to what we have heard through the Future Forum work on integration, the 
King’s Fund and Nuffield Trust work, and more recently through the community budget 
experience, particularly in Manchester and the tri-boroughs in London, where what they are 
saying to us is absolutely that integration should be local but there are things at a national 
level that national bodies can help or hinder on—and please make sure you help rather than 
hinder. All those areas where there might be barriers or a need for incentives are not about 
the legal framework; they are questions about how the tariffs works and whether there is 
enough flexibility within the tariff to allow the sorts of integration models that people want; 
how are local areas able to explore using pooled budgets and sharing learning from one area 
to another. It is more about using the legislation to have the right legal framework, but using 
our policy levers to keep pace and ambition going on how quickly integration happens. 
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Baroness Jolly: You are confident that it can be delivered? 
Sally Warren: Yes, what I am confident about is that all the national players see integration as 
the key part of the solution going forward in terms of improving outcomes, improving 
experience for individuals and tackling some of the big cost pressures we have in terms of an 
ageing population and long-term conditions. I am also confident that there is quite a big push 
from a local level that is not going to let the national bodies slow down and get off the hook, 
so there is a lot of drive from local areas to us. So yes, I am confident. 

The Chair: As that question was asked, and you very boldly said yes—which is now 
recorded—a few eyebrows were raised. Some of us who have been around for a while will 
recall the Health Select Committee making recommendations for more than 20 years about 
the need for integration, successive Governments saying it was important, and all the 
professional organisations that have an interest in this saying so as well, but this not actually 
turning into a reality. So what is different this time that makes this more likely to happen than 
at any point in the past 20 years? 
Sally Warren: What is different is the financial context. At a local level, organisations 
understand that if they are going to be able to continue to meet demand, they need to 
approach that in a very different way. That is about looking earlier in a pathway—to try to 
prevent or delay people’s needs—but also about, where people have needs, thinking about 
how you can change pathways to mean people are being treated more at home, avoiding 
expensive and traumatic crises in hospitals. So it is the financial context that is driving local 
areas to want to think about this in a very different way. 

Q15   Baroness Jolly: Perhaps I can quickly come back on this. There is a case to be made for 
integrating whatever needs to be integrated to improve care for the individual, whether it is 
healthcare, social care, and ensuring that it is seamless. Is there a really good body of evidence 
to say that this will actually save us financially? You have said that financing is the driver, but 
is there a really good body of evidence to say that this will end up costing us less and being 
more effective?  
Sally Warren: The evidence is not conclusive on integration. A number of the savings that 
the NHS is striving to deliver through QIPP require integrated working. The extent to which 
integration could deliver a greater premium on top of that saving is not clear. I might regret 
saying this but if local areas think that the financial context is the driver and that is creating a 
pace and ambition to be quicker on acting on this than they have been for the past 20 years—
whether it is true or not—it is probably quite a good thing in itself.  

Baroness Jolly: I think the individual might be happier if they thought it was improved care.  
Shaun Gallagher: I will make just a couple of points on this. First, if we want to see an 
improved care experience for the individual—and we always talk about how different bits of 
the system do not really come together in a coherent way for the person—that is going to 
require a more integrated approach between the services, with that person at the centre and 
being the focus. However, it is also true that if we want to see the overall shift in the pattern of 
services that we all talk about all the time, which is that we need to move health and care 
services to a more community focus, to support earlier intervention and preventive services, 
which will in its totality involve a better use of resources across the entire system, if we are to 
achieve that big shift, which unquestionably will be a better use of resources and more 
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efficient, then integrated working between health and social care and indeed other partners is 
an absolutely essential component. So I would put it within that context rather than saying if 
you have a particular project that is about an integration between two bits of the system, that 
in itself can be demonstrated to be more efficient, which in a sense is what the pilots and so 
on have always been trying to do, with limited evidence as to the outcome. But if you look at a 
locality and say “What overall shift in the pattern of services do we want to see?”, you will not 
achieve that unless you have integrated working between all the different partners in the 
system. 

The Chair: I have seen three colleagues who want to ask around this area of integration: Lord 
Warner, Sally Greengross and Sarah Wollaston. 

Q16   Lord Warner: Can I ask you a very direct question. If you cannot answer it today, 
could we have a note on it please? The Health Select Committee made very clear 
recommendation recently on integrated budgets for commissioning. Sally’s answer really was, 
“Well, you can’t really use legislation to do this; it’s culture; it’s leadership”. Well, is it? Why 
cannot we have a provision in this Bill which takes a power to direct the joint proportion of 
budgets gradually being used for joint commissioning of health and social care? 
That is a big question, but I think that we would like to know why it is impossible to put in 
legislation some kind of provision which requires a movement towards integrated budgets for 
joint commissioning. I would like to know what the arguments are against doing that. 
Shaun Gallagher: Could I try to do that? The Government published their response to the 
Select Committee recommendations in that area in July. The reason why the Government 
have resisted using that approach—and I can absolutely understand; it was almost frustration, 
I think, that the Select Committee said, “Well, for goodness sake, let us just do this”—is that 
all the evidence of where integrated care makes a difference tells you that it is locally led and 
locally owned and that there is a real resistance to something that is prescribed from the 
centre and “This is the way you must do it”. There was research undertaken, I think, a couple 
of years ago by the NHS Confederation and ADASS jointly to go around all the parts of the 
country that were doing well or not so well with joining up their care services. They asked 
them, “What is that makes the difference positively to help you to do this and what is it that 
stands in your way?” Summarising crudely, nearly everything about what helped them to do 
this, was local and cultural and about leadership and relationships. Nearly everything that was 
against it was national attempts to help by saying, “Here is how you should do things”. So the 
conclusion of that joint report that the confederation and ADAS did was that government 
must resist the temptation to prescribe how integration should work but set the conditions in 
place and have incentives in the system to support the local ambition to be taken through. As 
Sally was describing, there is a lot more that could be done to push those incentives, but, in 
terms of the prescriptive elements, what we have set out in the legislation so far, particularly 
with health and well-being boards, puts the foundation in place for those local partnerships. 
The only other thing that I would say on this, I suppose, is that Sally was very confident with 
her answer of, “Yes, we think that this will definitely happen”. I would say let us be clear 
about what we are asking people to achieve, because there is a risk when you say 
“integration”, people think of organisational mergers and so on, which is not where we want 
to go at all. Let us be clear about what we are trying to help people to achieve and let us keep 
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the pressure on, which would include from this Committee and from all other bodies, to say 
that this is something that people need to take action on locally. 
Sally Warren: One of the things that we have never had before with integration is a definition 
as to what it is and any way to measure whether we are doing it and whether people are 
experiencing integrated or co-ordinated care. The department has just tendered some work to 
help us define for the first time a measure of integrated care, and that will be in future 
outcome frameworks. That will start to be a real driver for us to understand and have a 
collective view on what the definition of integration is and why it is important, because 
integration in itself is not important; it is the individual feeling like they are receiving joined-
up care. That step of measuring will help us to be clear what success looks like and how 
quickly we can move to it.   

Q17   Baroness Greengross: It is one part of this that I have been interested in for a long 
time. I cannot get a clear answer and you may need to write to me. You have talked a lot 
about prevention. In my view, if I was a director of adult social services and I was short of 
money, I would obviously look to the people in the greatest need and that would be where I 
would spend my money. The only way that I can shift towards preventative care is if I have a 
longer timeframe before I get the result of my preventative care. That means doing something 
about annual budgeting for local authorities. I have spoken to loads of people, including 
Oliver Letwin, about this, and I never get a straight answer to the question whether a local 
authority can really look at this. If I am investing in anything, I do not expect a return 
immediately. In preventative care, it is impossible. We have to have a longer time frame if we 
are ever going to get anything like that. Nobody gives me a straight answer. Can it be done? 
Sally Warren: And, today, I might try to answer. Perhaps I could take that question in two 
halves. One is the evidence on early prevention and early intervention and, the other, speed of 
return. People always assume that prevention takes a long time to get returns. Actually, some 
prevention and early intervention can returns very quickly. What we need to get better and 
smarter at is sharing the evidence of where that works. Re-ablement, which is more on the 
early intervention than on the prevention side, has been proven to pay back very quickly 
within the financial year for local authorities, so that is definitely worth investing in. That is 
an area where, with the additional NHS support for social care, a large proportion of money 
has been spent, because local partners see it as beneficial. One of the things that we are doing 
as a result of the White Paper, to help commissioners understand what works on prevention, 
is to say that we will create a new library of evidence. That will help local authorities 
understand how they can invest in prevention and how quickly they can get returns on it. So 
that is looking at prevention generally. In terms of local authorities and their time horizon, 
the local authority financial settlement is quite complex and is changing quite a lot from next 
April. From April, the business rate retention scheme will mean that local authorities will 
have a quite a bit of certainty about their income over a longer period, because they know that 
it is about retaining growth in their business rates. Local authorities already have much 
greater flexibility than, say, clinical commissioning groups, so they do not have the same 
rules. I would be very happy to provide a more detailed note on how it works for local 
government, but I suspect that local government, of all the local partners, has the greatest 
flexibility in terms of time horizon for financial planning.  
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Baroness Greengross: I would be very grateful, because something to clarify that in this Bill 
would perhaps be good. 

Q18  Dr Wollaston: On your point, Sally Warren, about the financial context being different 
and that driving better pooling of integration, one of the most successful pilots in the country 
was down in Torbay, where they fully integrated their budgets. I am hearing from them that 
that model is coming under more pressure because of the financial pressures that they are 
under. In particular, there are issues around the health side of the integration partnership and 
feeling concerned about pooling risk with the local authority. There is a real risk that the 
model might fall apart, so, if anything, the financial context is driving things in the other 
direction. I wonder whether you could comment on that. 
Sally Warren: Yes. The sign of the strength of a relationship is whether it can deal with ups 
and the downs. Torbay is a well established integrated working area. Through the transition, 
they will have had a number of issues to work through at a local level to understand how they 
want to continue to integrate in the new system. They will also be thinking about increased 
demand and how their model will need to cope with that. I have not been hearing anything 
that suggests that they do not think that their model is going to continue or that they do not 
think their model is working in the new system. 
Shaun Gallagher: Dr Wollaston raised the same issue in a Select Committee hearing probably 
a couple of weeks ago. The answer that I gave then was that we would expect local areas which 
are facing financial pressure, which is certainly true of all areas, to see coming together to 
address those challenges as being part of the solution and not something that they need to 
undo as a result of that challenge. As Sally says, it is a test of how good close working 
relationships are as to how you respond and how resilient you are in difficult times. 
I cannot say what the details of the Torbay relationships are at the moment, but, in a sense, 
that is the issue that people need to face: that working together should help you overcome 
those difficulties and not be tempted to withdraw into the silos again. 

Dr Wollaston: I think that there are specific issues when we pool a budget around whether 
there is a sense in which a local authority does not have a ring-fenced budget for social care 
and has legal duties in other areas such as children’s services. 
In fact, the whole risk then shifts on to the health element if they have pooled their budgets. 
Those are the kinds of issues that they are facing. Is there anything within the legislation that 
could help that? 
Shaun Gallagher: I do not think that anything is needed in the legislation beyond what is 
already there at the moment. Joint arrangements will always face those challenges, because 
the local authority is responsible for more than just adult social care and it needs to be able to 
make commitments as to how it will support social care together with its health partners. 
Dr Wollaston: Would it help them if they had a ring-fenced budget for social care? I am 
hearing that there is that sense. 
Shaun Gallagher: There are always differing views on this, but the clear position that came to 
government from local government at the time of the spending review was, “For goodness 
sake, will you stop ring-fencing and prescribing amounts of money as to what we are 
responsible for”. So there was a strong claim from local government to remove ring-fencing, 
which the Government in large part did in the local government settlement in order to allow 
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that flexibility at local level to make the best possible choices. That is what Torbay, alongside 
everybody else, will obviously need to do. I do not think that it would help for central 
government to dictate and say, “Here is what you need to spend on your local community for 
this particular service or that”, because it would just distort that local responsibility. 

The Chair: It is now 11.10. I intend to move us on to the health aspect of this Bill at 11.30, so 
I am keen to make some progress. Barbara, I think that you were going to move on to 
eligibility. 

Q19  Barbara Keeley: Could I just say that I want to support what Lord Warner said; I think 
that a lot of us would want to. The local authority in Greater Manchester that I am working 
with, Salford, is working with a variety of different hospitals. If they do things which save 
money in those hospitals, only one of those hospitals is local. It cannot get into a partnership 
arrangement with every hospital in Greater Manchester or across Lancashire or the region. 
This can only be done through there being some compensation. We have very constrained 
local authority budgets. Manchester has had its budget cut by £100 million; that is an 
enormous amount. It is unrealistic to say that we can move forward on leadership and 
culture. The Health Select Committee is very strong on this. We are running away from it. I 
would be surprised if ring-fencing was not one of these pendulum things. It is a good thing 
for local government if central government removes ring-fencing, but then it causes this 
problem. It leads to a postcode lottery. We do not get away from this just by saying that 
leadership and culture is all, because it is not. But the question is about eligibility. We 
understand that the eligibility criteria are to be expressed in regulations. Can you indicate the 
likely level, if there has been any decision about it, at which eligible need will be set and when 
the regulations will be drafted? 
Shaun Gallagher: Sally may pick up on some of this. Just to give the overall position on this, 
the Bill says for the first time that there will be a minimum level at which there will be 
national entitlement for support, which is obviously a move from the current statute, which is 
that local authorities have discretion and there is no minimum—we know the variation that 
exists in parts of the country. So the Bill provides for the power to set that minimum level and 
it requires that there be regulations by affirmative resolution to define that. I recognise that 
people then say that they want to know what the detail of that is going to be, 
but it is not an unreasonable position to take to say that the primary framework of legislation 
should for the first time set that clear principle in place that there should be a minimum 
entitlement, which is essentially what this Bill is doing, and that the detail of that will be 
fleshed out in the regulations. So, in a sense, that broad framework is what Parliament and the 
Committee are being asked to take a view on. We recognise, of course, that people want to see 
the detail and we want to be helpful on that. I am afraid that, in terms of the draft of the 
regulations, we cannot commit to having anything available on that during the time of this 
Committee. 
Barbara Keeley: If you cannot, when will it be? 
Shaun Gallagher: We hope to be able to provide a draft of the regulations, which will also be 
for discussion with external stakeholders, at the time of Parliament’s consideration of this Bill 
in full, on the assumption, again, that that is in the third Session. I do not know whether we 
are tying ourselves down to a specific date and I am going to reserve our position on exact 
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timing, because, to be quite honest, these are complex issues and it is important to work with 
stakeholders and others to try to get the possible framing of how we set it. 
Sally Warren: Just to add to that point briefly. Obviously, the level at which you set eligibility 
is going to be a key driver of cost in the system. You cannot set an eligibility threshold 
without being aware of what resources are going to be available to local authorities, so the 
spending review is a key milestone for us. The Chancellor earlier this month set out that the 
spending review would take place in the first half of next year, so what we would be looking to 
as a department to develop with partners what draft regulations can look like, but we will 
need to await the outcome of the spending review to be able bring forward draft regulations 
that we would be able to engage and consult on more fully. 

The Chair: And in discharging the duty to produce the regulations around eligibility, to what 
extent do the Government have then to take into account Clause 1 in thinking through those 
eligibility criteria? 
Shaun Gallagher: In framing the regulations that will flesh out the detail of the Bill, we will 
obviously want to be able to support and serve the overall elements of how the framework 
should work in Clause 1 and in a sense to define how you set eligibility in way that supports 
that ambition for how the framework should work. At the moment, we have got Fair Access 
to Care Services, which is guidance setting out levels of eligibility that local authorities can 
choose. I am not sure that it will look exactly like that when we are defining this in the 
regulations. We want to think about the most appropriate way to define that. One of the 
things that I know will be a tricky issue that I suspect this Committee will come up against is 
how you get the incentives right so that you are not setting hurdles for people to get over, 
which gives an incentive in the system for people to demonstrate how much they cannot do, 
and how you can try to embed in the overall approach what often gets described as an asset-
based approach rather than a deficit-based approach. That is one the things that is really quite 
tricky about how you can get that into the framework. I would like us to be able to do 
something that feels different in that way. How you specify that in the law in a way that also 
offers people the certainty and consistency that they are looking for is the difficult bit. 

Barbara Keeley: It is clearly also important that there is no disincentive for those remaining 
authorities that are meeting a high level of need and not to push them towards the lesser 
levels that exist in other places. The Bill states that the Government are working with the 
devolved administrations in Scotland, Wales and Northern Ireland on shared rules that 
people can move between authorities. What is the current status of those discussions and do 
you think that they are likely to require amendments to the draft Bill? 
Simon Medcalf: We are in discussion with all the devolved Administrations on this. The 
current legal position is that local authorities in England have powers to arrange residential 
care in other English local authorities and in Wales, but those powers do not extend to 
Scotland or Northern Ireland. We have been in discussion with officials in all the devolved 
Administrations with the intention of using the Care and Support Bill if possible to provide 
for a reciprocal set of powers to enable placements in care and support between all the 
different Administrations. We have had a number of meetings with them since our draft Bill 
was published. We have reached the stage where we have largely agreed in principle between 
the devolved Administrations that we would all like to proceed on this. There are a number of 
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points of detail that we need to work through to be completely clear about if and how we 
could legislate for it in the draft Bill, not least because there are some differences in the way 
that social care is provided for each of the four Administrations and some tricky issues to 
work through. We would be happy to provide a note to the Committee in the new year, when 
those discussions have moved on a little bit further, with more detail if that would be of help. 

Barbara Keeley: On safeguarding, which organisation in the new structure, the new 
safeguarding adults board, has responsibility for dealing with any abuse and neglect that are 
looked into? Is it shared?                                                           
Shaun Gallagher: The Bill is quite clear in for the first time setting out in statute how the 
safeguarding adults board should work and it gives to the local authority the duty to 
undertake inquiries where there is a concern about neglect or abuse. So that is the absolutely 
clear primary duty and responsibility. There are also legal requirements on NHS bodies and 
the Police to be part of the safeguarding adults board and it may well be that it is for them to 
take forward any specific actions, but the primary duty unquestionably lies with the local 
authority. 
Barbara Keeley: But that is only a duty of inquiry, not in whatever action needs to result. 
Shaun Gallagher: There may well be a range of actions that need to be undertaken—so the 
duties of inquiry and then to bring to the attention of partners as necessary what steps may 
need to be taken. There are different sorts of follow-up actions. The first priority is about 
safeguarding the welfare of the person in question. That is the clear thing. 

Barbara Keeley: I was just wondering whether it could be clearer who takes it forward. 
Shaun Gallagher: I think that it will be. It is now set in statute for the first time, and we are 
committed to more detail in guidance to set that out as well. 

Q20  Barbara Keeley: The final point that I have got is on the transition to adult social care. 
Are you expecting any changes to those provisions as a result of the public consultation? Has 
the public consultation raised anything that you think that we need to look at?  
Shaun Gallagher: There have been a number of points on the public consultation. Overall, a 
very strong welcome has been given to the provisions about supporting transition through 
the legislation. I would expect that, given that this is an area that spans different statutes and 
that, obviously, there is a potential interrelationship with the children and families Bill as well, 
this may well be an area where there is some adjustment over time. We would want to see 
what the views of this Committee and of those who give evidence to you will be and then, 
following that, we will work out with colleagues in the Department for Education whether 
there needs be any change to strengthen that. 

The Chair: On that quickly, obviously another Committee has been looking at the draft 
legislation regarding children. What discussions have taken place about the specific 
representations that have been made about young carers to make sure that a gap is not 
opened up by two separate departments writing law that does not join those things up? 
Shaun Gallagher: I hope that that you can count on government being joined up in its usual 
way in this. I do not know, Simon, whether you want to say anything about the conversations 
that we have had with the Department for Education. It is something that we are working on 
jointly. Provisions are not the same, and never will be the same, because, when you are talking 



Draft Care and Support Bill     28 
 
 
 

about young carers, you are talking about a child, so it is not just about identifying a young 
carer and saying, “Okay, what does that person need to support them in their caring role?” 
Actually, there is a question of, “Is that an appropriate caring role and is this in fact a child in 
need who needs support in different ways?” So it will never be the same, but I think that we 
will want to ensure that the provisions work together well and that we take account of all the 
feedback that we receive in the two processes of scrutiny of the legislation. 
The Chair: I move on to a question by Baroness Greengross around resources and the impact 
assessment. 

Q21   Baroness Greengross: Apparently, the Government think that that no additional 
resources are needed to implement this. Do you think that that is realistic? Are there are any 
factors which could mean that this would change—other than the Government making a 
decision, which I am not asking about. Is it realistic to say that this can work with no 
additional resources? 
Sally Warren: It is not the case that we have said that no additional resources will be required 
from the draft Bill. The Law Commission when it did its work did an impact assessment and 
its view was that the legal framework was flexible and could be delivered in any resource 
envelope. There would be some transitional costs, but no ongoing costs. Our view when we 
have looked at the Bill and White Paper package as a whole is that there are measures which 
will increase costs. In the impact assessment for the White Paper, we set out a number of 
those and we have committed through the normal new burdens process on local authorities 
to fund those. Let me give you a sense of what some of those costs are and what they cover. 
The first is obviously is if the Bill is for the first time giving carers an equal footing. We have 
assumed that that will lead to increased costs in terms of supporting carers. In the impact 
assessment, we have talked about figures getting up to £175 million a year in terms of 
additional support for carers. Improvements in information at a local level we have assumed 
will cost local authorities more. There, we have looked at both capital and revenue costs to 
support them in developing that. If your question is whether we think that it is realistic that it 
will not cost anything, our answer is that we do not, which is why have assumed that it will 
cost money and set those costs out in the White Paper. As we have mentioned before, 
eligibility would be one of the major things which would drive significant changes in the cost 
of a legal framework as a whole as opposed to the specific cost of the Bill. The primary 
legislation itself, as the Law Commission set out, is a flexible framework; it is designed to set 
out a framework that can work over multiple generations. It is the regulations partly that will 
help drive the costs. 

Baroness Greengross: There is still quite a big difference between the support or care 
packages that a local authority would give adults and what it will provide for older people. 
You could say that the Equality Act might deal with that, but given the cost of giving elderly 
people the same sort of care package as an adult, it is rather dreadful not to include older 
people as adults.  
Sally Warren: I know what you mean. 

Baroness Greengross: This is always the problem with this. But there is this big difference. 
People go out and they do activities and all sorts of things if they are on an adult care package, 
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but not if they are on an older person’s care package. Is there not going to be a cost in making 
that more equal? 
Sally Warren: You are absolutely right that the Equality Act will help to make that more 
equal. There was an impact assessment on the health and care system as a result of the 
Equality Act which I am very happy to share with the Committee so that it can see what our 
assumptions were. 

Q22   Lord Mackay of Clashfern: Just a short point on the Equality Act: I think that I am 
right in saying that regulations under Equality Act treat people suffering from addiction 
differently from other people who suffer disability. That has been applied also to their carers. 
I just want to be sure that that point is in view when we come to consider the detail of this 
provision for carers under the Bill. 
Shaun Gallagher: I do not know the detail of the regulations that you are talking about, but 
one of the important things about the Equality Act is that it allows for differentiation, so that 
different people can be served in different ways—but around their own personal needs and 
outcomes, which is really at the heart of the personalisation agenda. 
So there will be differences, and for reasons. What the Equality Act does not allow is for those 
differentiations to be based on arbitrary things such as age and for one to say, “If you are 
below this age, then here is what we offer and, if it is above, then it is different”. You are 
probably right, Baroness Greengross, that authorities will need to look at some of their 
assumptions about how they support people in that way. I think, in a sense, the answer is to 
take the fully personalised approach that treats everybody equally, but differently according to 
their own individual circumstances. 

Q23   Lord Warner: Can I just be clear about what the impact assessment does? Are you 
looking at just the potential cost of these changes for local government, or you modelling on 
different assumptions potential impact on the NHS, if some of this goes awry? 
Sally Warren: The impact assessment looked predominantly at the additional cost to local 
authorities as a result of any new powers or duties, or any new policy proposals. The case for 
change came up when we looked at the interrelationship between the NHS system and social 
care. I suppose that the cost of the do-nothing option, which is normally a classic option in an 
impact assessment, would have been looked at. But we are happy to share the impact 
assessment with the Committee and we can summarise in particular what we did about 
looking at the costs between systems. 

The Chair: That would be very useful, not least given that there is growing evidence around 
the substitute effect of social care for healthcare, particularly end-of-life but maybe in other 
aspects as well. It would be very useful to have information around that part of the impact 
assessment. 

Q24  Dr Wollaston: Briefly returning to Lord Mackay’s point about the Equality Act, does 
this mean that we would see a child carer who was looking after a parent with a condition 
such as multiple sclerosis, for example, being treated differently from a child carer who was 
spending just as much time, and with it having just as much impact on their life, looking after 
a parent with multiple addictions? 
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Shaun Gallagher: I would very much doubt that that would be the case, but, to be honest, I 
suspect that it is outside the scope of this legislation in that it is not the primary place where 
young carers are dealt with. I would be very surprised, because I think that that will be all 
about what the needs of that child are. 

The Chair: Can you check, because we are looking at the ways in which conflicts are managed 
as well and therefore the interaction with other existing legislation and regulation? It would 
be very useful if the point that Lord Mackay raised could be answered? 

Baroness Pitkeathley: The deciding factor about that one is going to be the child’s 
willingness to come forward and say what the needs are. 

The Chair: But it would be useful to have it. Our final question in this part of the 
consideration is from Jill. 

Q25   Baroness Pitkeathley: My question is also about integration, but of a different kind. 
Since the support which carers and those whom they care for get is often very much linked 
with their benefit entitlements, what discussions have taken place between the Department of 
Health and the Department for Work and Pensions on this issue? 
Sally Warren: I will not steal Shaun’s line of “We do this in the usual way”. We have a 
number of discussions with DWP on social care reform, welfare reform and how that fits 
together and what it means for individuals. There is clearly a strong connection between the 
two systems and we need to understand how changes to one part of the system impact on 
overall patterns of demand and work with individuals. As I say, we have continued to have 
those discussions and we will continue to have them going forward. We need to think of 
some of the specific areas where there is a direct read-across in some of the rules and 
regulations; for example, the social care charging regime and how that reflects financial 
assessments in benefits. We are having discussions at that level both about the detail about 
how some of the rules operate in a new system as well as about what it means for individuals 
who need care packages. 

Baroness Pitkeathley: Just linking back to some of our earlier discussion about carers being 
able to continue in the workforce, is that another element that comes into this? 
Sally Warren: Yes. 

Q26  The Chair: Just before we conclude, we have already asked for a note regarding market 
shaping. It would be very useful in writing that note if you could also address what the 
department’s view is of the difference between the tests around sufficiency and market 
shaping. This issue was covered in Barbara Keeley’s Bill and it would be very useful to make 
sure that the Committee understands whether they are different and, if so, in what ways and 
to tease that out. There are two other things that I wanted to make sure you come back to us 
on. The summary of the consultation responses said that some wanted a strong focus on 
prevention of need and a role for the community, but that is not then elaborated on anywhere 
else in the document. Could you perhaps give us a bit more elaboration on what was meant 
by that and your thinking around that part of prevention? On safeguarding, there have been 
representations around the trigger for the duties in the draft Bill being around need for care. 
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If someone is being coerced into not accepting an assessment, are they then excluded from 
the duty and therefore not able to benefit from the protections that the draft Bill provides for? 
It would be useful just to be clear about those things and if you could do us a note on those 
things. 
Shaun Gallagher: Can I just check on the last one? Is this to do with the assessment 
responsibilities and the provisions about refusal, and so coercion coming into that? 

The Chair: Yes, it talks about a need for care as being the trigger. If you refuse an assessment, 
then there is no eligible need. If there is no eligible need, does the duty still apply around 
investigating? 
Shaun Gallagher: Okay, and then going into safeguarding. 
The Chair: Okay, thank you very much for your attendance and the further work that you are 
going to be doing for the Committee as a result of our questions. 
Shaun Gallagher: It was a pleasure. 
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Department of Health Officials [Jamie Rentoul, Russell Hamilton and 
Tedd Webb] (QQ 27-35) 

Examination of Witnesses 

Jamie Rentoul, Director for Workforce Development, Department of Health, Russell 
Hamilton, Director of Research and Development, Department of Health, and Ted Webb, 
Deputy Director for Health Science and Bioethics, Department of Health. 

Q27  The Chair: Welcome to the Committee. I would be grateful if you could start by 
introducing yourselves and saying which parts of the Bill you are going to be covering.  
Ted Webb: Good morning. I am Ted Webb. I am covering Clause 75, on the HFEA and HTA.  
Russell Hamilton: I am Russell Hamilton, director of research and development, and I am 
covering the Health Research Authority. 
Jamie Rentoul: I am Jamie Rentoul, director of workforce development, covering Health 
Education England. 

The Chair: Thank you very much. Welcome to the Committee. Let me just kick off with a 
question regarding Health Education England. How will the establishment of Health 
Education England contribute to integration of training and education across health and 
social care and ensure effective workforce planning? 
Jamie Rentoul: Maybe we should step back a bit. When we were talking about Health 
Education England with Ministers before going out to consultation, we had the question 
whether, as a body, it should cover health and social care or focus on health and public health. 
The view of Ministers at that stage was that it should focus on health and public health, with a 
particular focus on essentially future-proofing the health and healthcare workforce in terms 
of the development of health professionals, so the bulk of the money currently going through 
strategic health authorities is around training the registered healthcare workforce. Through 
the various consultations, Future Forum and all the other things that we have been through, 
the view that it should not have a primary social care focus has generally been supported by 
stakeholders. We have said, both for the special health authority being set up now and in the 
clauses here, that Health Education England and the local education and training boards 
should work with local government and social care. There is a duty to consult on the 
education and training plans with health and well-being boards. Within the further detail of 
what we have called the establishment criteria for local education and training boards, there is 
a requirement to demonstrate how partnership-working is being achieved, so that, 
particularly at a local level, you get the right connections being made. On the partnership-
across-health and social care part of your question, that is the broad approach. We can 
provide more detail if helpful. In terms of better workforce planning— 

The Chair: Just before you come on to workforce planning, how is it intended to evidence 
that that partnership working is going on if the general presumption is that HEE does not 
really have a remit with regard to integration? 
Jamie Rentoul: It has a remit to ensure that local education and training boards are 
developing effective partnerships and that they are consulting health and well-being boards in 
developing their education and training plans. It is the evidence to support those two things.  
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The Chair: I think that you were sitting here during the earlier evidence sessions and 
probably heard Sally Warren telling us that, in the department’s view, the key elements of 
driving integration were around culture and behaviour. Do you not think that Health 
Education England should have a role in supporting that aspect to drive integration? 
Jamie Rentoul: The other piece of the jigsaw, I suppose, is that within the approach to Health 
Education England, the Secretary of State sets its objectives in an equivalent way to the 
Secretary of State setting the mandate for the commissioning board, so those objectives 
should reflect the policy priorities of the Government, which currently include integration. So 
it can be picked up through that route. 
The Chair: So the clauses do not preclude it; it would be for a Minister to decide to make it a 
priority. 
Jamie Rentoul: Yes. On the workforce planning piece of the jigsaw, again, the process of 
consulting with the range of stakeholders about strengths and weaknesses of the old system 
and what we are moving to was around trying to get stronger accountability for employers for 
planning, education, training and development of the workforce, and therefore to get a better 
balance between a more nationally driven system and a more devolved system, and to get that 
balance of demand and supply. So there was quite a lot of supply-push in the old system; we 
want more demand-pull from employers responding to strategic commissioning intentions 
and saying, “This is the workforce that we need for the future to employ”, such that by 
rebalancing national, local and supply and demand, you get an approach that delivers better 
workforce planning. 

Q28   Lord Warner: I should declare an interest here. I was a Health Minister in that time 
and had responsibilities at different stages for health research. I also proposed the merger of 
HFEA and HTA in an arm’s-length body review, and I was Minister responsible for 
workforce for a period of time. Having got that off my conscience, perhaps I could ask a 
question. How will good governance and transparency be ensured for local education and 
training boards? Are there plans to make specific provision to address conflicts of interest? 
Could you say a little more about your last answer and about how you will ensure effective 
national workforce planning given that you have a national pay bargaining system which to 
some extent influences workforces and that you are trying to push down and make the system 
more responsive to local employers’ needs? 
Jamie Rentoul: To pick up the conflict-of-interest issue first, again, through the consultation 
with stakeholders, quite a lot of issues were raised about potential conflict of interest. For 
example, if an NHS trust on a local education and training board is having problems with the 
quality of education in that trust, how do you make sure that those problems get dealt with? 
Another potential example is a university provider, also represented on an education and 
training board, having problems with the education being provided. Again, how do you 
prevent conflict of interest in handling that? The approach has a number of bits to it: one is 
around having an independent chair to the local education and training board who is not 
associated either with a health employer or a university provider in that area. Then, the 
establishment criteria that I have talked about will have to be refreshed when HEE becomes a 
non-departmental public body. The establishment criteria, which have been signed off by the 
Secretary of State, have a whole domain about conflicts of interest and local education and 
training boards being able to demonstrate appropriate mechanisms for dealing with them, 
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including the sorts of scenarios that I have talked about. The authorisation for those boards, 
which they are going through now, will test that. That is how we are seeking to address that. 
On your second point about wanting more local ownership and more of a demand-side view 
but recognising the need for a national framework, I guess that that is the balance that we are 
trying to strike in the clauses and in the approach of having the boards going through an 
establishment process whereby they get more autonomy the more that they are able to 
demonstrate their abilities against that. Nevertheless, HEE is sitting nationally, and these are 
essentially sub-committees in statute. Health Education England has the oversight function, 
and there are various functions in relation to a UK-wide perspective and EU perspective that 
you need to bring the bottom-up together with a national perspective.  

Lord Warner: Perhaps I may give you a specific example. Over the years, there has been 
much debate about whether there should be a junior consultant grade as distinct from 
everyone being a consultant when they become a consultant. Are you confident that this 
system would enable issues of that kind to be resolved in a way which allowed local employers 
to go their own way within this system if they wanted to do so and if they judged that it was in 
the best interests of their local services to do that? 
Jamie Rentoul: Well, as you well appreciate, there are a range of players in this, such as 
professional regulators and employers' professional bodies. The intention of this system is 
that by giving Health Education England this focused remit, you provide a forum where that 
range of perspectives comes together to say that there are some things that you need 
nationally to sort out and move on. The current discussion on GP training would be an 
example where you needed to take a national view and the GMC would be a part of that 
process. There are other situations where we would say, “Actually you’ve got a slightly 
different staffing structure and an approach to pay grades that do not necessarily need to be 
done nationally”, but then, as you said, you have to consider the wider pay framework issues 
there as well. I am afraid that there is no simple answer. 

The Chair: Could you do us a note to amplify on the point about conflicts of interest? You 
talked about the authorisation process. I presume that some guidance was issued by HEE to 
prospective LETBs about what would look like a good set of systems for dealing with conflicts 
of interest. Can you tell us what models are being adopted? Please give us a note that gives us 
a bit more clarity on that. 

Q29  Barbara Keeley: How will the Health Research Authority achieve increased research 
and development in the UK while protecting and promoting the interests of patients?  
Russell Hamilton: The Health Research Authority, as an NDPB, will have two parts to its 
objective. The first will be to protect participants and potential participants in research, and it 
will do that mainly through its oversight of the research ethics committee system. Equally 
important is the second part of its objective, which is to promote the interests of those 
participating in research, particularly by facilitating high quality research. The draft Bill 
provides a range of mechanisms by which it will do that. The first thing is to strengthen and 
streamline the system for research approvals, and the main way in which it will do that is by 
creating a unified approvals process for research and by creating proportionate standards for 
compliance in the authorisation of research and its inspection. There are a number of 
deliverables. The Health Research Authority, as a special Health Authority, has already 
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published its business plan, which makes clear that the authority takes this part of its agenda 
incredibly seriously, and it sets out a number of actions that it intends to take and indeed has 
already taken, including providing a single application package for researchers. The draft 
clauses also place a duty on the HRA to work with the devolved Administrations to support a 
harmonised approach across the UK and, again, through streamlining the regulation to have 
consistent and proportionate standards for it. The HRA will be required to produce guidance 
setting out principles of good practice. Again, it is intended that these will help to strengthen 
and streamline research to make it easier for researchers to do high-quality research, to enable 
more research of high quality to be done and to enable the results of that research to be 
published more quickly. We hope that by doing that, the intention is that the UK will regain 
its position as being an effective and efficient and high-quality place to do research for 
commercial and non-commercial organisations. 

Q30  Dr Wollaston: Following on from that point, Dr Hamilton, one of the principles of 
ethical research should be that doctors should not be signing contracts that restrict the 
publication of studies that might the inconvenience to the sponsors of the research, be that a 
big pharma company or any other body. Is this an opportunity, and do the Government 
intend to use the legislation in this way, to make it absolutely clear that ethical approval will 
not be to granted to any study where there is any kind of gagging clause? 
Russell Hamilton: So the issue of confidentiality clauses did not arise at all during the 
consultation. It is not an issue that is generally considered by our stakeholders to be of 
concern. The clauses of the draft Bill regarding the Health Research Authority set out its 
duties in this regard. It will need to take its own decisions and its own actions about that, but 
it may be worth me saying that currently, through the National Institute the Health Research 
we have been working with other bodies, including the pharmaceutical industry, and there is 
a model clinical trials agreement that sets out what the industry and the NHS should sign up 
to. There are a number of different elements to that. For the avoidance of doubt, there is 
indeed a confidentiality clause in there but it is about patient confidentiality. 

Dr Wollaston: That is a separate issue. One is not talking about diverging individual patient 
data here; it is about publishing and ensuring that there is not an issue where the result of a 
study perhaps does not support a pharmaceutical company’s product. Currently, we know 
that around half of research still is not being published in a timely fashion and results are 
being withheld, and there are occasions on which doctors sign clauses when they take part in 
research that mean that they cannot publish without the permission of the company. That is 
clearly an ethical issue, and it is not in the interests of patients who are taking part in research 
to have the results of trials withheld from publication. The Bill is an opportunity to establish 
that ethics committees will not grant ethical approval where that is the case. 
Russell Hamilton: Okay. The model clinical trials agreement that is currently in place has a 
clause in it specifically on this. I will be happy to send a copy to the Committee but maybe I 
can read out one small bit from it: “Clause 8: Publication: The sponsor”—in other words, the 
funder of the research, be it pharma or other—“recognises that the trust and investigators 
have a responsibility under the Research Governance Framework for Health and Social Care 
to ensure that results of scientific interest from the clinical trial are appropriately published 
and disseminated. The sponsor agrees that employees of the trust and the investigator… shall 
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be permitted to present at symposia, national or regional professional meetings and to 
publish in journals, theses or dissertations or otherwise of their own choosing, methods and 
results of the clinical trial”. The system currently in place should not promote or support that. 
If it is an issue, we would absolutely want the Health Research Authority to take it up. As you 
know, the Health Research Authority is very alive to this issue, and it requires researchers to 
set out what their plans for publication are. The Health Research Authority is concerned, as 
you are, about the extent to which that happens in practice, so it currently in its business plan 
sets out the mechanisms by which it intends to monitor compliance with the stated intention 
to publish and make that transparent and publish the outcomes of that. So it will look at the 
extent to which people have said in their application that they intend to publish, monitor 
whether they have and then make that public. 

Dr Wollaston: Can I just be absolutely clear here? I am getting the impression from what you 
are saying that there is already existing provision for this to happen, but we know that it is not 
happening. 
Russell Hamilton: No, I am saying that the Health Research Authority does not currently 
monitor and publish the outcomes. It is a requirement that people tell research ethics 
committees what their publication plans are, but that is not currently monitored consistently 
by those committees and the Health Research Authority intends that it will be.  

Q31  The Chair: How does that new provision about monitoring translate about a change in 
behaviour? Can such contractual clauses be set aside? Can they be made unlawful so that they 
cannot be imposed in the first place? 
Russell Hamilton: You are getting into detail about how the HRA itself will operate.  

The Chair: That is very much what we are here to do. 

Dr Wollaston: That is what we are here to do, yes. I would like to see it said; this Bill is an 
opportunity to make it clear that we expect all results to be published—not just summary 
results but in a way that is accessible to organisations like the Cochrane Foundation. That 
currently does not happen, and this is an opportunity to put that right.  
Russell Hamilton: It is. As you know, the Government have already set out that they support 
transparency and the publishing of results. Norman Lamb responded to a Question that you 
put down and said that. The Prime Minister had said recently at Prime Minister’s Question 
Time that, “there needs to be more transparency in clinical trials data and we are committed 
to ensuring that happens”. There are a number of ways of achieving that.  

Dr Wollaston: But the point is that there is a difference between publishing summary results 
and publishing, say, clinical study reports. Currently, pharmaceutical companies are able to 
weave their way around this by saying that they are publishing results, but they are not 
publishing it in the form in which it needs to be published. As I have said, there is an 
opportunity here to make it absolutely clear that the HRA expects that to happen and that 
there is an obligation on them to do so.  
Russell Hamilton: Certainly, the point is well made, and we agree with the principle of 
transparency in publishing all trial results. We can take that away and look at it. 
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Dr Wollaston: Could we have some wording on how that might be drafted into the 
legislation so as to make it happen?  
Russell Hamilton: We can take that away and look at it.  

Q32  Lord Warner: When you come back to us, could you explain how this interrelates with 
the responsibilities of the MHRA? I should declare an interest in that for two years I was the 
Minister responsible for the MHRA. There was a continuing problem about the 
uncomfortable results of clinical trials not actually being put into the public arena. The 
MHRA was then seen as the regulator for dealing with that as distinct from any research 
body. Can you explain how the HRA will interrelate in regulating clinical trials with the 
MHRA so that we are clear on who has which responsibility for ensuring that the results of 
those trials are put into the public arena?  
Russell Hamilton: Certainly. So the draft Bill will put a duty of co-operation on the HRA to 
co-operate with the MHRA and with others, but particularly with the MHRA because it 
recognises the special case of clinical trials as governed by the clinical trials regulations. The 
draft legislation is drafted in such a way that it does not cut across the clinical trials 
regulations, so the HRA is required to work with the MHRA on that.  

Lord Warner: Can I just stop you? The issue is not whether they co-operate, but whether they 
co-operate in a way that ends up with the public being safeguarded through the publication of 
uncomfortable information. They could co-operate for ever and ever and still prevent the 
information coming out into the public arena. That has been an issue with clinical trials and 
big pharma for some time. We need to be clear whether the Bill will ensure that the kind of 
material that my colleague is asking about does actually see the light of day. Can we be any 
clearer than that about what we want? I hope not.  
Russell Hamilton: The objective of the HRA as set out is to do these two things, and in those 
two things lies the answer to your question. It is to protect participants and it is to promote 
the interests of the participants, not to promote the interests of others. In doing so, the HRA 
is already tackling this issue and it will continue to work to prosecute it.  
Dr Wollaston: At the moment, whenever we take evidence from bodies like NICE, from 
regulators or from ethics committees, everybody recognises that there is a problem but thinks 
that it can be dealt with by another part of the system. In order to address the issue, I think 
that every part of the system needs to deal with it; hence the reason for asking how it could be 
drafted into the legislation and thus right at the beginning of granting ethical approval. No 
study gets ethical approval unless there is an absolute commitment that it is going to publish. 
That needs to be set out in legislation.  
Russell Hamilton: As I have said, the HRA is already looking at this as a special health 
authority and will continue to look at it if it is created as an NDPB. On a small number of 
occasions, research is not going to be published for technical reasons, perhaps if it is student 
research or research using a small sample size. There are technical reasons why it cannot be a 
blanket requirement. However, the HRA is absolutely on the same page as you are in wanting 
to make progress on this, as are the Government. The only point that needs to be considered 
is that things need to be drafted in a way that is implementable.  
The Chair: I think it has been very helpful to have this exchange because it has crystallised 
why we will need to have the special health authority before us so that we can explore whether 
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it thinks this set of clauses will actually give it the power to meet the concern that we are 
testing here. If you can supply us with the answers to the points raised by Lord Warner by 
way of a note, that would be most helpful.  
Russell Hamilton: I would be very happy to do that.  

Q33   Baroness Pitkeathley: I want to ask you about the consultation on the merger of the 
HFEA and the HTA. What were the results of the consultation and what is your timetable for 
producing the response? Do you anticipate any changes being made to the draft Bill as a 
result of the consultation?  

Ted Webb: At the moment, the department is in the process of looking at the responses to the 
consultation and developing its policy, so I am not really in a position to be able to tell you in 
detail what the consultation responses say. Once we know that and the position is developed, 
we will be very happy to come back and speak to you then. What I can say to give you an idea 
of the position is that, on the one hand, the HFEA and the HTA are relatively small healthcare 
regulators with 50 to 80 people in each, but they have all the aspects of an arm’s-length 
body—a chair, a chief executive, a senior management team and an audit committee. There is 
an apparent overlap of their role and that of the Care Quality Commission. Something like 
300 places that the Care Quality Commission goes to are also regulated by the HFEA or the 
HTA, and something like 90% of the places that the HFEA regulates in England are also 
regulated by the CQC or are situated in places that the CQC already regulates. There is an 
apparent overlap and their size as separate, arm’s-length bodies.  
On the other hand, to weigh up against that, they are specialist bodies working in very 
specialised areas, so there are questions around whether it is right to bring everything 
together in one body and questions about the savings that could be achieved by doing so. 
That has been our position in the course of the consultation. The department’s position 
remains one of weighing up those two different situations.  
Baroness Pitkeathley: And you are possibly able to give us a glimpse of whether there might 
be any changes to the proposals in the Bill as a result?  
Ted Webb: At the moment, I am afraid that I cannot.  

Baroness Pitkeathley: You are keeping your powder dry on that one. I understand.   

Q34   The Chair: Just to pick up one stitch further in this: obviously, when the department 
published its White Paper on care and support, it engaged in a consultation that closed on 19 
October. The consultation we are now talking about closed in September. Why is it that the 
department is able, without telling us what its own opinion is, to produce a summary of the 
results of a consultation, but does not appear to have been able to do so for this? We are not 
asking you to tell us today what Ministers have or have not decided, we simply want to know 
what those who responded to your consultation have told you. Can you not tell us that?  
Ted Webb: The view is that once you get into some of the responses and developing a policy, 
it would start to unravel the policy. So we said: how many people responded? Answer: X 
number did so. How many of those were HFEA or HTA stakeholders? Answer: Y and Y. How 
many said this and how many said that? A picture starts to develop which could start to pre-
empt Ministers’ decisions.  
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Baroness Pitkeathley: But is it not normal to publish the results of a consultation and then to 
decide the policy position rather than do the two simultaneously?  
Ted Webb: What we want to do is to be able to produce the Government’s response to the 
consultation with the responses on the way forward so that it is all brought together in one 
instance rather than having people second-guess what the Government intend to do. The 
Chair: Can I simply say that the answer that I think I have just heard really was not 
acceptable. When it comes to this, I commend it as a model because it does nothing that you 
are fearful of. It simply sets out what was heard in a summary form. That would have been 
helpful to the Committee in terms of discharging its responsibility to look at the Bill and 
understanding whether or not the Bill does the right thing in the right way.  

Baroness Pitkeathley: Just to follow up on that, have you any idea when you will be able to 
give us a response?  
Ted Webb: The decisions involve cross-government Ministers, so as an official I cannot tie 
them down to a deadline. But I certainly would expect to be able to come back to the 
Committee with information about the decision while it is still in the process of taking 
evidence.  
The Chair: I entirely accept that in the end this is a matter in the hands of Ministers. We will 
have a Minister in front of us and we will ask him some searching questions when the 
opportunity arises. Perhaps you would feed back to Ministers that we are not happy because 
we cannot have some sense of or a glimpse of what others have told the department in their 
consultation. We think that that is markedly different from the way in which the rest of the 
Bill has been dealt with and that would be a very helpful message. In fact, I think that I will 
probably write to the Minister.  
Ted Webb: I certainly will.  
The Chair: Are there any other questions on this part of the Bill?  

Q35   Lord Mackay of Clashfern: Did you say that more than one department is involved in 
this part of the Bill?  
Ted Webb: Because it involves arm’s-length bodies, it would need cross-government 
agreement to the Government’s position.  
The Chair: Are there any other questions on this part? If not, thank you very much for your 
attendance.  
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Q36  The Chair: Welcome to this, the first sitting in the new year of the Joint Committee on 
the Draft Care and Support Bill.  This is one of our early public hearings into this Bill.  We 
have two panels today, the first of which has a selection of people from academia and from 
the think tank and analyst communities.  Welcome to you, and I will ask you in a moment to 
introduce yourselves.   

I just wanted to make a couple of other brief announcements.  One is that the Bill team is 
present and they will be throughout all of our public hearings.  They are here on an 
if-spoken-to basis, which means, if the Committee has anything where we feel there is an 
issue of fact that needs to be clarified, they are here to give that factual information.  The 
session is open to the public and indeed is being webcast throughout as a live audio 
transmission, and it will be subsequently available for people to have for posterity on the 
parliamentary website.  There is also to be a verbatim transcript, which will be of the evidence 
taken today, and that will be put on the parliamentary website.  A few days after the session, a 
copy of that transcript will be sent for checking for accuracy, and it would be very helpful if 
you can advise of any points that need changing as quickly as possible.  If, after today’s 
evidence session, there is anything where there is further clarification or amplification 
needed, then I would certainly welcome any additional evidence to be submitted in writing.   
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The final thing I wanted to do, especially at the beginning of this Committee, at the beginning 
of the new year, was just to repeat a couple of my interests that are relevant to this 
Committee’s considerations.  One is that, in a former life, I was a Minister at the Department 
of Health; I was the Minister of State for Care Services, and therefore had direct 
responsibilities in this area of public policy.  I have taken the view, in serving this Committee, 
and the Committee has taken the view too, that this is a very different role; it is to make sure 
that what we now have works, does what it says on the tin and that we conduct a very full 
scrutiny of the legislation.  The other interest I have is I am a trustee of an organisation called 
The Silver Line, so those are the two things I wanted to report.  Please introduce yourselves, 
and then we will move into questions. 
Andrea Sutcliffe: Thank you very much, Chair.  I am Andrea Sutcliffe; I am the Chief 
Executive of the Social Care Institute for Excellence. 
Richard Humphries: I am Richard Humphries.  I am a Senior Fellow at the King’s Fund. 
Dr Fernández: José-Luis Fernández; I am Deputy Director of the Personal Social Services 
Research Unit at the London School of Economics. 

Q37  The Chair: Thank you very much and welcome.  I will just kick off with a question.  The 
Committee is looking at the Bill; the Bill is the scope of our inquiry.  There are many aspects 
of public policy that the Bill raises, particularly with regard to social care, but I wondered if 
you might each tell us what you think are the most significant flaws in the Bill as it is 
currently drafted and how those flaws might be addressed. 
Andrea Sutcliffe: Do I go first then?  Thank you very much.  It seems a bit cruel to ask us to 
start on the negatives, so I will actually start on the positive: we really welcome the Bill and 
welcome the fact that the Government is taking forward the recommendations of the Law 
Commission to bring together into one coherent piece of legislation all of the raft of 
legislation that we have had from 1948 onwards.  It is an incredibly important step forward.  
The fact that it focuses, in its initial clauses, around health and wellbeing—the wellbeing 
principle is enshrined at the beginning of the Bill—is also incredibly positive, because one of 
the things that we need to see in the care and support system is a focus on what we can do, 
what we can do well and what individuals can do well for themselves.  The fact that that is 
where we are starting from is really helpful.   
You have encouraged us to think about the things that are flawed.  I would not necessarily say 
“flawed”; what I would say is that, albeit we are focussing on having a Bill that is bringing 
together into one coherent piece of legislation all of the issues associated with the care and 
support system, it cannot answer every question that everybody wants to have answered 
about how care and support is delivered and managed, and the experience of people who are 
using it.  There are a variety of stages throughout the Bill where there is reference to further 
regulations, the need for additional guidance and that kind of thing.  One of the things we are 
going to have to make sure of is that there is a sensible strategy for delivering on the support 
for those things as we go forward, so that we do not end up with another set of piecemeal 
pieces of support for the implementation of the Act as it will be, in a way that just replicates 
the problems that we have had with different bits of legislation to date. 
Richard Humphries: I will save time and go straight to the flaws, Chairman, if I may.  The 
biggest single omission—and I hope, in the light of announcements this week, this will be 
rectified—is the absence of any clauses relating to the implementation of funding reform and, 
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in particular, the recommendations of the Dilnot Commission or the Government’s response 
to them, when that is announced in detail.  In our view, it would be crazy to embark upon the 
single most radical overhaul of social care law in this generation without attending to the 
equally vital need to reform funding alongside delivery.  There are some specific aspects of 
Dilnot that cannot happen without legislation, so that is my opening remark. 
Dr Fernández: I will start with a few positives.  I think the Bill is very welcome.  It will clarify 
significantly the position of the individual with respect to the state—that relationship—and 
not just that but the relationship between local authorities and other key players in the 
system.  That is very welcome indeed.  I agree with Richard, though, that a lot of what will 
happen—what will come out of the Bill and how it will be implemented on the ground—will 
be mediated critically by the amount of resources that are on the ground.  Whether you invest 
or how much you invest in prevention—local authorities have a duty to think about, whether 
in terms of individual needs or in terms of the broader spectrum of needs, outcomes and 
wellbeing—is going to be critically determined by how much resources are available to local 
authorities to give to individuals.  We know that, since 2008, there has been a big drop in the 
numbers of people receiving services.  From last year, there has been a reduction in levels of 
real gross and net expenditure.  Therefore, resources are going to be critical to the success or 
otherwise of the content of the Bill. 

The Chair: Thank you.  I do not think I picked up many flaws there.  I am going to move on 
now to some questions by Baroness Pitkeathley.   

Q38   Baroness Pitkeathley: Thank you.  My declarations of interest are that I am Chair of 
the Professional Standards Authority and Vice-President of Carers UK.  From that position, 
you will not be surprised to know that my first question to you is: what do you think are the 
greatest challenges from the other end—not the provider end but the service user and carer 
end—in the current social care system? 
Andrea Sutcliffe: Thank you very much for that.  I think that is something that is really 
important for us to remember when we are looking at what might be a very dry process of 
looking at legislation.  Actually, this is about people, and it is about people who are using 
services, and the carers and support that they have.  The work that SCIE has done and the 
work that we have done with the Think Local, Act Personal partnership highlights for us that 
some of the key challenges are about service users and their carers getting their voices heard 
when they are determining individual care packages and in actually influencing service 
change.  There is also a challenge around ensuring that they have staff who are supporting 
them who have high levels of knowledge and the skill to meet their needs, so that we have an 
appropriate workforce to support them.  There is also the issue around securing independent 
living and personalised support, where they truly have choice and control.  Some of the 
provisions of the Bill around the provision of information, for example, and making that 
much more accessible for the people who are using services and their carers are very 
welcome.   
The final thing I would say is that we have done a lot of work around talking to people about 
social care and support.  Folk tend not to think about it until the last minute or until they 
need to.  One of the reasons why that happens is that we like to put it off and there is a huge 
stigma associated with it, so there is also a big issue for us from a societal point of view about 
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promoting the positive aspects of care and support, and ensuring that people can access 
services in an appropriate way in that way. 
Richard Humphries: There are many challenges.  The one particular challenge I would 
highlight is the plight of the increasing number of people who are falling outside of the 
publicly funded social care system, either because their needs are not high enough to meet 
increasingly tight local authority eligibility criteria or they have too much money.  The 
challenge is that we know very little about what happens to people who fall outside of the 
system.  We do not know the extent to which they are ending up in the NHS or carers are 
picking up the burden.  If we couple that with the lack of information and advice for what we 
have euphemistically called “self-funders”, and the lack of access sometimes to assessment, we 
have this perverse situation where, in the 21st century, our social care system is perhaps the 
only part of the economy where private money does not necessarily get you a better outcome.  
It might get you a worse outcome.  It cannot be right that, even where people have got the 
means to pay for their own care, it is a jungle out there.  One positive effect of the 
implementation of the capped-cost model in the Dilnot proposals is that local authorities will 
have to take an interest in people who are paying for their own care, because they will need to 
know for whom the meter has started to tick.  I will confine my comments there.   
Dr Fernández: In terms of individual, the two challenges are going to overlap, to some extent, 
with previous comments.  One is the resources.  We know that it is less and less likely that 
individuals will receive any support, so that is already a challenge.  Leaving that aside, there is 
the issue of information.  As an individual, how do you operate in the system?  Do you first of 
all understand whether or not you are entitled to not just social care but the other benefits 
that might support you as an individual with social care needs?  If you are not, then how do 
you operate?  Even if you are, because we have, or are striving for, personalised care, how do 
you operate in that system?  How do you choose which services?  How do you get 
information about what services are available to you?  How do you commission those 
services?  How do you get support in dealing with all the management and administrative 
duties that are linked to managing your own care?  Those are important challenges.   

Q39  Baroness Pitkeathley: My second question is a follow-on from that, which is about co-
ordination between services.  I do not just mean the obvious, between health and social care, 
but education, housing, transport even, and so on.  First of all, how do you think that co-
ordination works at the moment?  I ask you again to think about it from the service users’ and 
carers’ point of view.  How do you think the Bill will improve it? 
Andrea Sutcliffe: It is variable, and it is variable for all sorts of reasons, because of the nature 
of the different organisations that are involved at a national and a local level, and the different 
contexts within which they work.  From an individual’s perspective, as demonstrated by work 
that we have done with people in our Co-production Network, they perceive that those 
services are not co-ordinated or joined-up and are not necessarily focussed on them achieving 
the outcomes they want to achieve for themselves in the most meaningful way.  It is variable 
and it is not a fantastic experience.  It does work in some places, and we have done some work 
on the factors that help and hinder integrated working.  It would not surprise you that the 
factors that help, if you do not pay attention to them, are the factors that hinder and have a 
direct impact on the experience of individuals.  That is how it is for people, as it is at the 
moment.   
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What is helpful about the Bill is the duty or expectation that local authorities must work in a 
co-ordinated way with other partners, and those partners are specified.  It is not just going to 
be local authorities.  They cannot be the only people who are held to account for integrated 
working being delivered.  Everybody else needs to step up to the plate and that duty has to be 
applied, and so one of the things that I would say is that we need to have a little bit of 
joined-up legislation and thinking about the link across, for example to the Health and Social 
Care Act.  Where are the health and wellbeing boards in this and how are they potentially 
going to be able to be used to support that joined-up working, from that perspective? 
Richard Humphries: I would very much endorse that, and especially the point about the 
provisions of the Health and Social Care Act, where it is important there is a good read-across 
between Clause 6 of the draft Bill and the powers and duties in relation to health and 
wellbeing boards and so on.  A note of caution: thinking back on my career and the various 
initiatives I have been involved with in trying to draw these different services together, I 
cannot think of a single one where it was made possible by new legislation.  If we go back, for 
example, to the 1999 Health Act, which gave for the first time to local authorities powers to 
pool budgets, integrate provision and so on, it did not unleash a great tidal wave of joining-up 
of health and social care.  In fact, that is why we are still talking about it.  Other things need to 
happen as well.  The best that legislation can do is create the right framework that makes it 
easier for people to do it locally.  You probably need to do other things to make them do it 
locally.  There is a limit to what legislation alone can achieve. 

Q40  The Chair: This is something that does exercise the Committee—how we make sure 
that the legislation does not in any way impinge or become an obstacle.  Have any of your 
organisations looked at the Bill as it stands, as against the Health and Social Care Act and 
indeed the previous powers around pooling of budgets, to see whether they are actually 
compatible? 
Richard Humphries: Yes, we have done that and we think they are compatible.  There may be 
one or two issues around references in the draft Bill to housing providers, which might be 
worth looking at, because housing is listed in the draft Bill as a way of meeting people’s needs 
but, in Clause 6 on promoting integration, the references to housing are more muted.  
Without overstating what legislation can do, I think it would be worth looking at that, 
Chairman. 
The Chair: Do you want to add anything? 
Dr Fernández: The benefit of being the third one is that your colleagues do the work for you. 
The Chair: We will have to start with you next. 

Q41  Baroness Eaton: It does refer, as you said, to local authorities’ duty to co-operate.  
Would it help if all those bodies like the housing ones had that same duty, rather than just 
specifically local authorities?  Would that help in the legislation? 
Andrea Sutcliffe: Taking Richard’s point, which is absolutely right, it is not the only thing, 
but I am sure that would be helpful.  At the moment, who is left holding the baby?  It is the 
local authority, but actually other people do have to participate. 

Baroness Eaton: So that would help.  Thank you. 
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Q42  Baroness Greengross: You mentioned the health and wellbeing boards; is there 
anything that could be done to insist or to put a duty on health and wellbeing boards?  If the 
money is all coming in at that level, is there anything that could be done to make the health 
and wellbeing board the mixing organisation, so that resources come there and are then put 
together, so to speak, so health, maybe housing and certainly health and social care?  Do you 
think that is a possibility? 

The Chair: The King’s Fund has done quite a bit of work on this. 
Richard Humphries: Yes, we did some research last year and we are going to repeat that 
shortly.  Our view is that, currently, health and wellbeing boards have the powers to do 
whatever they want, providing that partners agree.  That is the rub.  It comes back again to 
this issue of to what extent you can mandate local action through top-down legislation.  There 
is a particular debate about whether there would be mileage in giving health and wellbeing 
boards the power to sign off CCG commissioning plans but, once you start to give those 
boards mandatory powers, they cease to become vehicles for local partnership and they 
almost become part of the management structure of the whole system.  They start to become 
very different creatures indeed.  A strong case could be made for doing that, but I do not 
think anybody, at the moment, has any appetite for further re-organisation. 

Q43  Lord Warner: Can I just press you a bit more on this issue about whether the Bill does 
not actually create some barriers?  The territory that has been fought over, and I use the word 
advisedly, over the years is the interpretation of continuing care needs.  That has been a zone 
in which walls have been built and defended by both local authorities and indeed the NHS.  
This Bill does not help all that much.  Indeed, in some ways Clause 21 could be said to 
obscure the issue a little bit more.  Do you think that the Bill, as it stands, will help or hinder 
stopping the kinds of battles we have seen in the past, in which ministers have had to refer 
matters up on continuing care to the SHAs, which no longer exist, to resolve some of those 
disputes?  Do you think this Bill will actually make that better or could it make it worse? 
Richard Humphries: I think the issue of continuing care is a symptom of a much deeper 
fault-line that we have had since 1948 between means-tested social care and NHS care free at 
the point of use.  It was not an issue in 1948, because people rarely lived long enough to need 
it.  It is an issue now and also it is an issue because people now have resources that exceed the 
means test that was set in 1948.  I do not think this legislation is going to solve that, Lord 
Warner, to be frank.  That needs a totally different and much more radical review of how we 
fund health and social care, and this fracture between the means-tested system of social care 
and NHS care free at the point of use.  In short, no; the Bill will not help with that, but why 
would it?  It is an answer to a different question. 

Lord Warner: My question was: will it make it worse? 
Richard Humphries: Will it make it worse?  I would not have thought it would make it worse.  
Anything that promotes integration and collaboration, and people getting around the table to 
talk about how they are going to manage their continuing care pressures locally, can only be a 
good thing.  There is evidence that different places do that with different degrees of 
effectiveness.  I cannot see it making it worse, no, unless there is something I have missed.   
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The Chair: I think there are issues we are pursuing the Department on around the precise 
language and what it could be interpreted as meaning.  I am going to move on to Barbara 
now. 

Q44  Barbara Keeley: Thank you.  My declarations are just general ones, as in the Register of 
Members’ Financial Interests.  The first question is about eligibility criteria and unmet need.  
Obviously ADASS reports now that 82% of local authorities are only meeting substantial or 
critical needs.  I suppose it goes to that point that Richard Humphries made earlier about 
assessing the extent of unmet need for social care services.  Is that possible?  I am sure I have 
asked this question in the Health Select Committee before.  What are the consequences of 
that unmet need?  Are we seeing that now in health and other services?  In terms of the 
interest in the draft Bill, does it address in any way the question of unmet need or could it do 
so if we changed it—if it was amended? 
Dr Fernández: Unmet need is a very difficult concept in itself and almost unhelpful in some 
ways, but it is one that we have to use.  At the moment, if you want to understand unmet 
need, you need to first of all define what needs are; and secondly, you need to define what 
services or what support you need to provide to individuals with certain needs.  First of all, it 
is not just about those people who are outside of the system and might not be consuming 
services that they privately purchase; it is also about the levels of support that individuals are 
getting within the system.  Some people would argue that there is already unmet need there, 
in terms of 15-minute visits and not really looking at the holistic picture of the needs of the 
individual—some of the things that the Bill is trying to address.  As I say, the extent to which 
it will do so effectively will depend on what, at the end of the day, is available for local 
authorities to give.  There is that issue there: that it is very difficult to define what need is and, 
secondly, what the response is, because we know that preferences are very important in social 
care—what people want.  You need to tailor support to the needs of individuals. 
Secondly, there is an issue about the current framework for assessing those needs, the Fair 
Access to Care system, because they are very loose and for some good reasons, because it is so 
difficult to define those need bands.  It is something that many systems have struggled with 
internationally.  We have carried out some analysis that suggests there are some systematic 
differences in the ways local authorities are interpreting those.  The extent to which the Bill 
will improve or otherwise unmet need will depend on how these new eligibility criteria are 
defined and implemented on the ground.  The detail of that is not in the Bill now.  I 
understand the Department is doing some good work around this.  Those are the key issues.  
The Bill talks about leaving room for national minimum eligibility criteria.  Clearly, that 
could address issues of unmet need, but it depends on how it is defined and at what level it is 
defined.  The other issue, of course, and Richard has already mentioned this, is that it is a 
means-tested system.  No matter what you do to the eligibility criteria for 
local-authority-supported care, if the same means test exists, then you are still going to have 
lots of people who are excluded by definition, some of whom will not be consuming services. 
Richard Humphries: The only thing I would add to that is to emphasise the extreme difficulty 
of trying to measure what need is anyway in social care, because it is intensely personal.  We 
used to refer to “personal social services” for that very reason, because it was not like a group 
of people who needed cataract operations, hip replacements or whatever; every person’s need 
is different and we try to capture that in a consistent way.  That is why a lot of professionals 
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tend to assess needs in terms of the services available and the level of resources, which of 
course vary from place to place.  It is very difficult to try to get a fix on what need is.  There 
are various projections in terms of overall numbers, but the key facts that we have to look at 
are that, since 2006, the number of people using publicly funded services has fallen by around 
17%, yet the over-85 population, which we know is the biggest user of health and social care 
services, has gone up by around 20%.  What is going on here?  It is understanding that.  Have 
local authorities suddenly become dramatically better at preventing people from developing 
needs?  I very much doubt it.   

Barbara Keeley: Has it not been thought worth a piece of research, as local authorities moved 
up to substantial/critical, to look at the people left behind and the impact of that change on 
the services?  That impact is at the heart of this.   
Richard Humphries: Local authorities do not record it. 
Dr Fernández: We are doing that sort of analysis.  The problem is the samples tend to be very 
small, and so the reliability of this analysis can be limited, and also information on actual 
service use.  Again, there is such fluidity in what social care is.  Is housework social care?  For 
some people, it will be.  Defining what social care is and what people are receiving, and 
measuring that, is very difficult. 

Q45  Baroness Greengross: Following what she was saying about how we are only meeting 
substantial or really high care needs, it is just impossible not to do some sort of calculation of 
the real cost of not having any preventative care.  My view for a long time has been that this is 
exacerbated by the fact that local authorities work to annual budgets, which seems to me 
totally mad.  If you invest in something preventative, you are not going to get a return on 
your investment in a year, but if you measure this in a longer timeframe, you would see that 
you are saving quite a lot of money by preventing people from going down that road.  Is there 
any way that we could do something through this Bill either to encourage local authorities to 
work on a longer-term budget cycle or to do something about the way preventative care is 
measured and costed?  Even if you looked at it every four years, which fits in with the local 
authority cycle better than every five years, you would get a better sense of how much you 
have saved in costs.  The organisation I head up, the ILC, did some research on the cost of 
people going into extra care housing, because, if they could stay there longer, it saves them 
going into a care home or hospital, which is much more expensive.  That was quite a good bit 
of research, because it showed it really did save money.  Why do we not do something like 
that to look at the real benefit of some preventative care?  Is it possible? 
Andrea Sutcliffe: It goes back to the issue about what we define as unmet need, because that 
is, as my colleagues have described, incredibly difficult and our definition of that changes.  
We maybe need to turn the question around and respond to part of the question that you had 
originally asked, which is what the impact is of not meeting that unmet need and how we see 
that.  Perhaps one of the ways that we could look at this is to look at that.  For example, if we 
are not enabling people to sustain their independence at home, and that means that they 
deteriorate more quickly and therefore need more expensive services, at the point of entry to 
those expensive services, what assessment can we do of how that has actually happened and 
what steps we could have taken to prevent it?   
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The other area I would really highlight is what we are now calling re-ablement, which is about 
people regaining their independence after they have had some kind of a crisis.  We have done 
some work at SCIE and we published a couple of social care TV films in December last year 
absolutely demonstrating the business case for re-ablement but also the practical benefits of 
supporting people in a very focussed way to regain their ability to look after themselves after a 
crisis, for them then to continue to have a meaningful life, including their social life, which we 
know is so important in terms of preventing isolation and depression.  On re-ablement, I 
think there is quite a lot of stuff already out there that is suggesting that it is cost-effective, 
even within the timeframes that you are referring to. 

Q46  Dr Wollaston: Just a quick one: we know so often within the care system having your 
needs met depends on having somebody fighting your corner for you.  Is there anything 
within this Bill that would help, for example, a vulnerable elderly person who does not have 
any close family nearby, who perhaps is starting to have problems with their memory—that 
particularly vulnerable group?  These individuals have nobody fighting their corner.  Is there 
anything within this Bill that will make their lot any easier or make it more likely that their 
needs are going to be met? 
Andrea Sutcliffe: There is a tiny step along that way but not completely.  The tiny step along 
that way is the provision of information and the expectation of local authorities to provide 
that, which is good and welcome.  The reason why that is only a tiny step along the way is that 
there are two potential problems with that.  The first is the nature of the information that is 
available, how comprehensive it is, how reliable it is and whether people actually trust and 
want to use it.  The second thing is, in the particular circumstance that you have described, 
what we do not actually highlight in the Bill or make happen is the provision of what you 
might call either brokerage or advocacy to, as you suggest, fight the corner for an individual 
who might not be able to do that for themselves.  I know that the Department had a number 
of responses as part of the consultation that suggested we did need to push that boundary a 
bit further. 

Dr Wollaston: That is an area where you think the Bill could go further: in providing 
brokerage. 
Andrea Sutcliffe: Potentially, yes. 
Richard Humphries: I would very much support that.  You took the words out of my mouth, 
Andrea.   

Barbara Keeley: Following on then, do you see any particularly significant untapped 
opportunities for preventative action to avoid people seeking social care and support?  Will 
the provisions of the Bill enable local authorities to put that in place?  Again, is it helping?   
Dr Fernández: The Bill seems to place a duty on local authorities to think in terms of 
prevention.  What I would say, though, and perhaps I am getting boring already, is that local 
authorities have to make the choice at the moment.  If we are talking about the type of 
prevention you were describing, where you are going to intervene at an early stage in the 
development of a dependency, they have to then decide whether to remove resources from 
somebody who is very dependent already and invest in those.  That is not an easy thing to do, 
no matter what the Bill will tell you.  Again, I go back to the issue that, if you do not have the 
resources, it will be difficult to make those sorts of decisions. 
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Andrea Sutcliffe: The other point I would make is that what is potentially helpful is the role 
that local authorities have around market-shaping, and them thinking more broadly around 
the different and innovative solutions that are coming from micro-providers around 
responding to needs and also providing preventative strategies.  An encouragement for that 
market-shaping to be thinking broadly across prevention as well as service provision would 
be helpful.   

The Chair: Perhaps we could use the opportunity of having the officials here to check 
whether the current drafting of the Bill with regards to market-shaping applies to prevention 
services.  
Department of Health Official: I do not believe it does. 
Andrea Sutcliffe: I do not think it does, no. 

The Chair: That is useful to know. 
Richard Humphries: A particular issue is that there is a lot local authorities can do in their 
broader public health and wellbeing role.  Particularly, there are examples of councils running 
programmes, called Ageing Well or Ageing in Place, that look at how their local facilities can 
help older people stay fit, active and healthy.  That is very commendable.  A problem in the 
current set of whole-system arrangements is that often there is no incentive for local 
authorities to spend money that prevents a hospital admission when the saving accrues to a 
different part of the system.  There was a very big and important role, particularly for the 
community budget pilot areas, to see how we can break down some of these barriers, and 
there are one or two places that are starting to get their heads around that.  Again, it is 
something that goes beyond what this Bill in particular can achieve, but it is very important in 
terms of reducing some of the long-term pressures and demands on the system. 

Q47  Baroness Eaton: I am a great fan of community budgets.  I have been involved a lot in 
the preamble and the thinking about them.  Is there anything we could do with the Bill to 
bring that about as a reality or do we have to wait for more research?  Is there anything we 
could highlight?  Without the requirement to do it, it will not happen and, without it 
happening, we will not get the outcome that you have just described as being a good idea. 
Richard Humphries: I am not sure the Bill is the right place. 

Baroness Eaton: Would that be part of the duty?  The duty to co-operate could actually be 
broader than just discussing services; it could be a duty to co-operate with the finances, could 
it not?   
Richard Humphries: It could, but it ought to be covered in the provisions, powers and duties 
in the Health and Social Care Act in relation to joint strategic needs assessments and health 
and wellbeing strategies. 

The Chair: Can we leave you with that question?  If there are any further thoughts and maybe 
some additional detail about the most interesting pilots on community budgets, you might let 
us have a little bit more information on that subsequently.  That would be very helpful. 

Q48  Lord Warner: I should declare my interest as a member of the Dilnot Commission.  
This is a question primarily for Dr Fernández.  What lessons do you think can be learned 



Draft Care and Support Bill     50 
 
 
 

from other jurisdictions where social care funding is allocated somewhat differently from the 
UK?   
Dr Fernández: There are lots of jurisdictions.   

Lord Warner: You can choose. 
Dr Fernández: That question almost inspires two sub-questions.  One is still about the 
integration issue and the other one is the example of free personal care in Scotland. 

Lord Warner: I think we could park Scotland for a moment, if I may.  Could you talk about 
some of the jurisdictions where there is often a trade-off between cash and the provision of 
services in the state area, where sometimes money has been given to people and families on a 
bigger scale than here to buy some of their own care and meet their own needs?  You have 
done some work in some of those areas, I think. 
Dr Fernández: Are you happy to talk about outside the UK? 

Lord Warner: Yes, definitely. 
Dr Fernández: In a sense, if you think about systems internationally, I like to divide them 
between those systems that go for some sort of algorithm-based allocation system, where you 
have a rule that specifies in a lot of detail what types of needs will be covered and what the 
corresponding levels of resources are going to be—the German social insurance system, for 
example—and those that are more individual based.  They are care-management based.  You 
have an individual who is going to come around, assess your needs, take into account 
available resources and decide what level of resources they give, like the system here.  Some of 
the challenges in those other algorithm-based systems are about the flexibility or lack of 
flexibility in the allocation of resources.  On the one hand, you have what are more 
transparent systems, because as an individual you know what the state is going to offer to you; 
on the other hand, you have the problem that it is very difficult within an algorithm and that 
sort of eligibility framework to define with flexibility the nature of the need—so, for example, 
your relationship with your informal carers.  That is something that is very difficult to 
embody.  You find that you have quite a lot of resources and, therefore, you can afford slight 
mistakes in the allocation of resources on the basis of an algorithm.  You trade what is 
transparency and equity, to some extent, because people are happy with an entitlement— they 
know what they are going to get—against the losses in terms of efficiency in the allocation of 
resources.  They tend to be universal systems; they tend to be systems that are well received by 
the population, because everyone has a share in them.  There are so many different systems, 
to be honest.   

Lord Warner: Do those algorithm systems fit better with the boundary-based system that we 
have between free care and means testing?  Our social security system is, to some extent, an 
algorithm system for benefits.  People do not always like the result, but they understand what 
the system is going to deliver for them.  Would that kind of move fit better with the fact that 
you are always going to run up against that barrier between social care and the NHS?  Is there 
any evidence from that work that the algorithm-type system would fit better? 
Dr Fernández: As I say, many such algorithms have been criticised because they do not meet 
the needs of individuals sufficiently well.  They are not flexible enough to take them into 
account.  What you end up with are systems that overlap that sort of algorithm with a doctor 
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or a doctor and a care manager supplementing those sorts of judgments.  From the point of 
view of the inter-link between the NHS and the social care system, it depends on how that 
works.  Are you assuming that the means-tested system would remain in place and that you 
would just move to some sort of algorithm-based social care allocation of resources? 

Lord Warner: What we are heading to in this country is where we leave it enormously to 
local discretion to decide eligibility.  What has happened is we have squeezed and squeezed 
and squeezed and will go on squeezing.  This Bill does not seem to change that.  If we have a 
decade of low resources available for public funding, there is an issue about public 
acceptability.   
Dr Fernández: Let me say two things quickly.  One, attendance allowance is the same across 
the country.  If you live in London, the attendance allowance will not buy the same as in the 
North of the country.  Whereas it might be more transparent and equitable from that point of 
view, it is not in other ways.  The second issue is that, in Germany, they implemented a social 
insurance system in 1995.  They ran out of money by 1999.  They froze payments for 10 years, 
because they ran out of money.  Some people think an entitlement will automatically give you 
a right—it protects you as an individual—but in that case that led to 10 years of erosion of the 
value of the benefit, which is not the optimum way of re-allocating resources when you have 
less money.  Those are two issues that I will leave with you to consider. 

Lord Warner: Chairman, I think we could go on all afternoon.  Any further thoughts after 
this meeting that you think might be helpful to the Committee would be helpful. 
Richard Humphries: I would just point out quickly, Chairman, that we have begun to move 
in a way towards to a cash-based algorithm through personal budgets, but we are doing it 
through 152 different resource-allocation systems in local authorities.  We actually have quite 
a muddled position at the moment, because you also have the attendance allowance, which is 
currently about £3 billion, which is a care allowance to pay for care.  We have at least three 
different financial streams in relation to social care. 

The Chair: It is an issue we all want to explore further in subsequent sessions as well. 

Q49  Harriett Baldwin: May I just ask if you would recommend that the attendance 
allowance, which you have just raised, be part of the way that this legislation approaches 
payment?  To go back to the question that we just had, on the international front, as far afield 
as New Zealand, Singapore or Canada, can you think of a single country that has successfully 
developed an insurance-based way of paying?  Attendance allowance and insurance 
combined, I guess.   
Dr Fernández: You have countries like Austria.  They operate what is basically an attendance 
allowance.  It is more sophisticated; it has eight levels of allocation, I think.  It is much more 
refined.  Again, it has been criticised.  Issues like the need for supervision, so when you have 
somebody who is cognitively impaired and who is wandering, are very difficult to embody 
into that sort of algorithm.  Exactly the same happened to the algorithm in Germany.  I think 
Japan has 82 scales, but again Japan is a system where they will use the computer to develop 
these 82 scales of the algorithm and then have a team of medics and social workers 
re-assessing and talking to you.  That is perhaps a very good model for balancing this tension 
between transparency and tailoring your package to the needs of individuals, but it is a more 
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expensive system in terms of the transaction costs involved.  There are some systems that are 
operating.  The Japanese model has got lots of public support.  Even though they are in Japan, 
where ageing is a huge problem, it is a very generous system and costs a lot of money.  The 
culture there is to accept the consequences and to pay for it.   

Q50  Baroness Greengross: Is there, in your view, a good objective measure that could assess 
the success—I think you have been talking about it with Japan—of social care, both for 
individuals and also systemically?  Is there some general principle that would improve what 
we know? 
Dr Fernández: Something that the English system is extremely good at—probably the best in 
the world—is trying to define the system in terms of an outcomes-led system.  At least the 
rhetoric is there.  Actually, it is not just the rhetoric now; there are a lot of improvements in 
terms of the measures, the indicators.  For example, colleagues at the University of Kent have 
developed the ASCOT indicator, which is an outcome indicator that tries to pick up the 
quality of life of individuals with social care needs.  Ideally, what you would want is to have 
some sort of assessment system that is outcomes-led and also an assessment of the 
performance of the system that is outcomes-led as well.  Indeed, the Department of Health 
every year collects a survey from the users of local-authority-supported care, which asks 
about ASCOT.  Therefore, you can see changes in the quality of life of individuals with social 
care needs through time.  From that point of view, England is at the forefront internationally. 
Andrea Sutcliffe: I would support that.  José-Luis can talk about ASCOT better than us. 
Richard Humphries: The outcomes framework is a really positive step forward, Chairman.  
We must carry on using it consistently, measuring and collecting the data, so we have a good 
baseline over a number of years, instead of changing it every five minutes so you cannot 
compare. 

The Chair: I have just been asked something and I think it is a good point: it would be useful 
if we could maybe get a note on that either from you or we might also check whether the 
Department might give us some more information on that as well.  We will work out through 
the clerks who we should ask and we will ask for some further information.  Judith, I think 
your question is next. 

Q51  Baroness Jolly: Staying with outcomes, but looking at them in terms of the wellbeing 
principle that is set out within the Bill, do you think this gives sufficient guidance to the 
authorities and users of the system?  Do you think that the introduction of the wellbeing 
principle will change the way that local authorities carry out and continue to deliver services?   
Andrea Sutcliffe: As I said in my opening remarks, one of the very positive aspects of the Bill 
is that we start off with that and that you have the definition of wellbeing and the principles of 
implementation.  If you see that in the round, it is a very positive step forward.  There is not 
quite so much in there about the local authorities’ role around commissioning.  That might be 
something that could possibly be strengthened, but the starting point is to be welcomed. 
Richard Humphries: I feel slightly nervous about it.  The draft Bill in its entirety is a very big 
challenge for local government.  There are some very substantial new responsibilities, in 
relation to the whole population, and information and advice in managing the local care 
market.  These are big responsibilities in the most difficult financial climate local government 
has probably experienced this side of World War II.  I would be fairly cautious or at least I 
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would not be upbeat about the prospect of things changing very quickly.  The principle of 
wellbeing, as I see it, is about hearts and minds, and about how local authorities and their 
elected members see their role and duties in relation to their local population.  It is not 
something that can be engineered through a clause in a bill. 

Baroness Jolly: It is a cultural change. 
Richard Humphries: Yes, absolutely. 
Andrea Sutcliffe: Yes, absolutely. 
Dr Fernández: When reading the Bill, I was thinking that, to some extent, this almost follows 
from practice.  The idea of wellbeing has always been there, at least as an aspiration in the 
system.  I was thinking about the extent to which this might allow individuals who perhaps 
believe that the local authority is not catering for or thinking about their needs in a holistic 
way for their wellbeing to do something about it—to take local authorities to court, for 
example.  I do not know to what extent that sort of thing might arise as a result.  I would 
share Richard’s concerns that, in the current context, local authorities are concentrating on 
core needs, probably because the resources are not there.  When you talk to a care manager, 
when you talk to a director of social care services, their aspiration is absolutely aligned with 
the concept of wellbeing.   

Baroness Jolly: Andrea, you are fairly confident and, Richard, you are feeling uneasy, but 
what about the level of guidance that is within the Bill around the wellbeing principle?   
Andrea Sutcliffe: It really goes back to what Richard was saying early on, which is that the Bill 
cannot solve everything.  The reason I am positive is because it is there and it sets a 
framework, which is helpful.  Richard is absolutely right; it is about how people then take that 
forward.  Are they truly committed to it?  Is the support in the guidance that is going to come 
through, regulations and further guidance from the Department, really pushing that forward 
and supporting local authorities in delivering those new duties? 

Q52  Dr Wollaston: I am going to move on to personal budgets.  Are there differences in the 
ways that different populations use personal budgets?  What kinds of support services do 
people generally use?  What are the most effective ways of actually delivering that? 
Andrea Sutcliffe: Shall I start off with that one?  We have done some work—both at SCIE and 
with the Think Local, Act Personal partnership, which is a partnership involving service 
users, providers and commissioners—and what we have seen is that there are differences, and 
they predominantly relate to older people and people with mental health problems.  There are 
different reasons why it is that there are those differences.  In terms of older people, the way 
that the services are provided—more block contracts and those sorts of things—has an 
impact.  There is certainly a reluctance on the part of some practitioners about supporting 
older people with personal budgets, and an expectation that they would not want to be 
bothered with that.  Equally, there is some very good practice, which we have been able to 
highlight, where older people have been able to take a very meaningful participation in 
personal budgets.  Again, for people with mental health problems, it is the risk assessment 
aspect of it that has impacted on either what has been offered or how personal budgets have 
been taken up and used.   
In terms of answering your question about what we need to put in place to enable personal 
budgets to be used more widely, there is the discussion that we were having earlier about 
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information and ensuring that people have information that encourages them to think about 
what it is they want to achieve, not the service that they need now, so that you go through that 
journey rather than just automatically saying, “My choice is about determining what home I 
am going into.”  There is information.  There is the issue about training and support for 
people in social work teams and in service provision to enable them to respond positively and 
to support people in that, and then there is the conversation that we had about advocacy and 
brokerage, in terms of supporting people. 

Dr Wollaston: Going back to the case I raised earlier, the person who has not got anyone 
fighting their corner, not only are you better at accessing services but you are better at telling 
them what your needs are if you have people fighting your corner.  What provision could be 
put in to make sure that particularly vulnerable group, particularly people who are starting to 
develop problems with dementia, is getting the best possible advocacy?   
Andrea Sutcliffe: There is an issue about due regard, which the Equality Act helps us with, in 
terms of not discriminating against people on the basis of age and all sorts of other things.  It 
is again thinking about the joined-up legislation that we can take into account that 
encourages people and organisations not to make pre-judgments about the services that 
should be available, innately discriminating against particular groups because of the way that 
our society treats older people. 

Dr Wollaston: It is about not making judgments that people will not want to have a personal 
budget, but which systems work best in terms of providing advocacy?  Are there some that 
you have come across that are particularly good? 
Andrea Sutcliffe: One of the things that we have picked up is that what really helps folk is the 
peer-support network, so supporting user-led organisations to provide that peer support to 
others, in terms of taking people through the steps, because either they have been through it 
before themselves or they understand it from a similar perspective, which is not to denigrate 
or say that the task of a social worker can be subsumed by all of that but to recognise that 
sometimes that peer support will be very positive in enabling somebody to take advantage of 
the potential, in terms of services that they might be able to access. 
Richard Humphries: Someone in the circumstance you describe is more likely to get their 
personal budget through a managed budget arrangement with the local authority, which has 
been the fastest growing area of personal budgets recently.  The other big impact has been the 
huge growth in the number of directly employed personal assistants.  It is a staggering 
increase—the fastest growing part of the social care workforce.  There are clearly some 
impacts, but it depends on different groups. 

Dr Wollaston: Have they been very successful?  Have you come across many instances of 
those personal assistants who are perhaps not acting in the individual’s best interests? 
Richard Humphries: I would have to check that and come back to you.  I am not sure we have 
any data on that.   
Dr Fernández: We carried out the national evaluation of the pilots on personal budgets.  
There, one of the challenges was that there is risk on both sides; there is also risk for the 
worker in having that very close relationship and perhaps a risk of abuse there as well.  We 
did not find any evidence.  The literature overall suggests that that is a relatively small risk.  It 
can happen, but it is a relatively small risk. 
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Q53  Baroness Jolly: Staying with personal budgets and also research, has any research been 
done, and it sounds as though it has, on how people spend the money that they are given?  
Have there been any findings as to the way they spent their money and how that is different 
from the way the local authority would have chosen to spend the same amount of money? 
Dr Fernández: That almost goes back to the previous question.  It depends on the group that 
you are looking at.  There are reasons to do with supply and there are also reasons in terms of 
demand, as an individual.  Older people, for example, we found in this evaluation, in some 
instances struggled with the administrative burden associated with direct payments.  
Therefore, they opted, as Richard was suggesting, for something that is an indirect budget 
through the local authority, which tends to be associated with more standard care packages.  
There is also the issue of the amount of resources that they get.  Older people tend to have 
smaller care packages and, therefore, it is more difficult to be very creative about how you use 
that very small amount of resources, given that you have very high levels of need, so you end 
up asking for the same type of support.  Whereas when we looked at people with learning 
disabilities or the young physically disabled, they tended to be more creative in the use of the 
money, so they would perhaps purchase some leisure activity, a one-off purchase of 
equipment or things like that.  The core remained personal care still, because ultimately they 
need to look after themselves, so those needs are very important.  There was a very significant 
increase, as Richard suggested, in the number of people using personal assistants. 

Q54  Harriett Baldwin: I am just interested in the point that was being made earlier about 
the collective approach.  I have found from personal experience in Worcestershire that what 
is attractive about the collective approach is not just that you are putting your heads together 
but that a lot of the services that people are wanting to buy are ones that involve doing things 
collectively because it is good company and it is social.  I was just wondering if you had seen 
any research on the impact of these budgets and direct payments on psychological wellbeing, 
and which aspects of spending had helped most with people’s psychological wellbeing. 
Dr Fernández: This evaluation suggested that for older people, particularly if they received 
direct payments, their level of anxiety increased.  For the other user groups, we had improved 
social care quality of life to varying degrees, but we seemed to pick up an issue there with 
anxiety, we think associated with the burden of the transaction costs of administration for 
older people.   
Andrea Sutcliffe: The thing we can learn from that is the whole issue around how we facilitate 
and make this as easy as we possibly can for people.  For example, one of the issues can be 
that you go through the whole personal budget determining your package and whatever, and 
then there is a whole list of things that you cannot do, which sometimes you have not been 
told beforehand.  That has an impact obviously.  Secondly, why say that you can have a 
personal budget, make those decisions and have choice and control, if that is the outcome?  It 
is about people going back to first principles about why it is that it is there, what it is that they 
are trying to achieve and making sure that roles and responsibilities are very clear from the 
outset, so that people who are engaged in it do not feel like it is a bureaucratic burden but do 
feel that it is something that enables them to take more control over themselves.  In that way, 
you get a better psychological outcome, but obviously there is a flip side to it that has the 
negative impact that José-Luis has described in the study. 
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Q55  The Chair: Just one final thing in this area of personalisation and personal budgets: 
there is often a criticism levelled at personal budgets that they atomise care—that collective 
provision is not so easily acquired because it is not commissioned by the local authority and it 
has an impact if you have everyone purchasing their own care.  Government has an interest in 
areas such as collective switching and the ability of people to act collectively to get a better 
deal in the market, in other markets.  Do you think this Bill would in any way impinge the 
ability of people to broker care collectively through their personal budgets or do you think 
that is an area that is under-developed in this country? 
Richard Humphries: There are some interesting examples in sheltered housing and other 
group living situations, where residents have grouped together to use their personal budgets 
collectively.  We could certainly send you some information about that.  I would not have 
thought, but will look again, that there is anything in the Bill that would make that harder.  
Indeed, it is the sort of innovation that we should be encouraging. 
If I could just comment quickly on the question about quality of life, in last year’s survey of 
social care users, which was about 50,000 people, it was interesting that the people who 
reported the highest quality of life were people in residential care, where 42% said their 
quality of life was so good it could not be better.  For people on personal budgets, it was 24%.  
Now we have to be careful, because that might not have anything to do with being in 
residential care or it might be that people have gone on to personal budgets because they want 
to improve their quality of life.  We have to be very careful with the figures.   

Harriett Baldwin: Was there any distinction within residential care as to whether it was extra 
care or residential care per se? 
Richard Humphries: No, we have residential care, nursing care and a range of other service 
categories.  That is in last year’s user survey. 

Baroness Jolly: So there is no differentiation of client groups. 
Richard Humphries: That data probably does exist but I do not have that to hand. 

The Chair: We will look into what we might be able to get and circulate to Members of the 
Committee on that.   

Lord Warner: You might like to extend your survey next year, Richard, to older people in 
medical wards of acute hospitals, as well.  What we have been talking about requires more 
diversity of service providers in many ways, if it is to truly work.  Is there any research into 
how effective local authorities are in promoting a market for services? 
Andrea Sutcliffe: There is none that I can direct you to specifically.  The work that we have 
done would suggest that it is a mixed picture.  The framework is available and obviously the 
Bill moves things forward.  There is the possibility that, as we move forward with local 
accounts and how local authorities use those to demonstrate how they are doing things, we 
may be able to get a better basis of information, but I do not think it is quite there yet. 
Richard Humphries: There are some individual pieces of work at local authority level that we 
could dig out.  It is worth pointing out that, in fact, 80% to 90% of the market for adult social 
care is already delivered through private and voluntary providers.  You could argue that, in 
some areas like home care, there is too much diversity and we need to see rather larger 
providers with good economies of scale that can train our staff properly and so on.  There is a 



Draft Care and Support Bill     57 
 
 
 

large support programme commissioned by the Department of Health, which has just begun 
at the moment, to support local authorities in developing something called market position 
statements, which is where local authorities signal to local providers what kinds of services 
they want to commission in relation to assessed needs.  This market-shaping role is very 
much in its infancy and the evidence we have is quite limited. 
Dr Fernández: There is a little bit of evidence on the extent of competition in the market and 
the consequences of that.  Colleagues at the University of Kent in particular have done some 
econometric work looking at the relationship between prices, quality and competition in the 
residential care market in England, and it is surprising that there is so little, given the size of 
the market and that it has been in place for such a long time.  There is relatively little.  
Overall, there is a very high level of competition.  There are pockets in the country where 
there is less competition but, overall, it is a very competitive market.  Increased competition is 
associated with a lower price.  That has been demonstrated in England in residential care.  
There is, though, an associated decrease in quality as well.  The way it seems to have worked is 
that increased competition has led to reductions in prices but, associated with reductions in 
prices, there have been reductions in quality as well, when you compare them.  The issue is 
what is going to happen in a personalised world.  For a local authority with very big power in 
the market, if that balance of power gets shifted and providers become relatively more 
powerful in the market, that might have an impact on prices. 

The Chair: I wonder if it might be useful for us to get a note on the market position 
statements work, just so we have a sense of where we are with that.  We will ask for that.  

Q56  Baroness Eaton: To what extent do social care services and the charges vary across local 
authorities?  If they do, to what extent does that impact on people who want to move and how 
do those things fit together? 
Dr Fernández: I am trying to find the piece of paper, but they vary tremendously.  You have 
to think about the rules.  Do the rules vary?  In residential care, they do not; there is a national 
framework.  Do charges after you apply the rules vary from one authority to another?  
Absolutely; they vary tremendously.  In residential care, for example, for client 
contributions—I am looking at the distribution across local authorities for 2010—there are a 
few with very low values, but they go from £5,000 to £15,000 on average, per user of 
residential care in different local authorities.  This is not surprising, because prices across 
local authorities vary so much.   

Baroness Eaton: Just to interject there, presumably in the North there would be similar 
charges one to another, as against the South—London for instance.  It is geographic as well as 
regional.   
Dr Fernández: There is going to be a geographic distribution for sure, both in terms of the 
costs of the provision, of the care, but also in terms of the wealth, income and assets of the 
people who receive the support. 
Andrea Sutcliffe: Just to add to that, we are doing some work jointly with Think Local, Act 
Personal and Towards Excellence in Adult Social Services around the use of resources.  I do 
absolutely take José-Luis’s point about the geographical distribution, but some of the work 
that we have done there demonstrates that, even within regional areas, there is variation.  
That work will be published by the end of January, and we will make sure we send it to you. 



Draft Care and Support Bill     58 
 
 
 

Harriett Baldwin: Between England and Scotland, I did have a case where someone had 
moved their elderly relative up to Scotland especially for the free care.  How many instances 
would there be across the country of that happening? 
Dr Fernández: I have not seen any study quantifying that.  I have heard anecdotal evidence 
that it is relatively small. 

Q57  Margot James: To what extent does the Bill improve on the portability of care to make 
care more portable between different localities? 
Andrea Sutcliffe: It takes some steps towards strengthening portability in terms of the 
expected view—the conversation that we had earlier around the national eligibility criteria 
and the duties on local authorities.  As José-Luis has said, there are all sorts of reasons why 
there is going to be difference, and the Bill is not going to remove all of those reasons for 
difference and frankly it could not, because of geographical context, as we have described, 
different costs and different priorities when local authorities are making decisions.   
Richard Humphries: I would add to that.  The contribution of the Bill is it brings greater 
transparency and openness to the process, but it does not remove the fundamental problem 
that we hear reported sometimes, whereby people receive an entirely different package of 
care, so that, if you move from Coventry to Croydon, you might find yourself with much less 
or much more.  I do not know anything about Coventry or Croydon; I just selected those 
because of the alliterative effect.  As long as you have got 152 different funding settlements 
and levels of resources, there will always be variation in the sorts of packages that people can 
expect, short of re-engineering local government finance, which is well beyond the remit of 
anyone.   

The Chair: It is just a little bit outside our scope. 
Dr Fernández: There are two cases.  One is people who get moved by the local authority.  The 
Bill just makes sure that people still stay the responsibility of the local authority of origin, as 
they are now.  That is very important.  For people who decide to move, then the question is 
whether you want a localist system or not.  If you go for localism, the new Bill at least ensures 
that the transition is smoother, in the sense that you get supported whilst you get re-assessed, 
but then your package will change. 

Margot James: We have discussed eligibility criteria quite a bit but, in closing, do you think 
that the proposals in the Bill do enough to solve the problems around transparency and 
fairness on the issue of eligibility criteria, thinking in terms of portability as well? 
Andrea Sutcliffe: As Richard said, it does help, but an awful lot of the issues around 
transparency are around the implementation and how that is handled locally, and how that is 
explained and communicated.  Actually, it is an issue of support and guidance around 
implementation, rather than necessarily the provisions in the Bill. 
Richard Humphries: It is part of this much bigger tension between reforming the legislation 
and reforming funding, so that funding is aligned to people’s entitlements.  That is a big one 
in the current climate and a major issue about this relationship between the expectations that 
potentially could be created through a new settlement for care and support, and the realities 
of the current fiscal situation and what resources are actually available. 
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Q58  Margot James: I was a bit surprised by your answer to my previous question, in that I 
found that you were very accepting of the constraints on local authorities and that there was 
not much that could be done to tackle the unfairness that exists around the country.  I can 
accept that property prices are fundamental to residential care but, with home care, I do not 
see massive constraints, yet there are quite substantial differences in eligibility and resource 
allocation.  I wondered if you had any comment on that and whether this Bill should do more 
than it is doing to improve on the fairness aspect between different parts of the country. 
Dr Fernández: In my view, it all depends on your position as to the localism issue.  There are 
two issues: one, what local authorities should be entitled to on the supply side, which you 
have already mentioned; but, putting that aside, there is also the fact that wages are going to 
affect the relative costs of services and so on, which is going to affect whether you want to 
provide more or less home care in different parts of the country.  Leaving that aside, there is a 
democratic argument: should local authorities be allowed to decide their levels of provision?  
If so, then you have to take the consequences of the fact that one authority would provide 
more than another.  If you do not want to do that, then you have to go down the route of an 
eligibility criteria.   
There is a halfway house, which is some sort of minimum national eligibility criteria that 
would guarantee that, wherever you are in the country, at least you are going to get some 
minimum that we consider appropriate as a society.  The question is then how you 
implement that.  As I say, it is a difficult thing to do and many countries internationally have 
struggled to define this algorithm that would say, “This is the minimum.”  There is another 
issue, which is that that becomes something in the world that local authorities see and could 
then use as a target, as a marker, and so there could be a convergence towards that minimum.  
That is a danger that you have to contend with. 
Richard Humphries: We are just getting our heads around this understanding of variation.  
There are variations that are good, so you would expect an area with a well-above-average 
ageing population to be spending more on older people; you would expect that.  There are 
some variations that are bad.  You would question why it is that in one place you are four 
times more likely to be admitted to residential care than in another.  There are some 
variations that we simply do not understand.  Why do some places spend six times more on 
intensive home care for older people than others?  We are just beginning to understand and 
get better data on why it differs so much from one place to another, and to what extent it is 
about local authorities making local judgments about local priorities.  The “local” word in 
local government is very important here.  That is why we have local government, because 
Whitehall cannot judge what you should be spending on day-care services in Cumbria, for 
example.  I think it is work in progress—very much so.   
Andrea Sutcliffe: The final point I would make is that what has already been introduced with 
the Health and Social Care Act last year is the responsibility for the National Institute for 
Health and Clinical Excellence to take on developing quality standards for social care.  I 
declare an interest because SCIE, PSSRU and others are going to be providing the 
collaborating centre to help develop that guidance and those quality standards.  I think that is 
one way that, depending on the areas that we are asked to look at, you could identify what the 
quality standards we are expecting are and then hold local authorities to account for delivery 
against those quality standards. 
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The Chair: This Bill makes no reference to those quality standards.  Do you think it should? 
Andrea Sutcliffe: Not necessarily, because it is already there in the Health and Social Care 
Act.  Maybe being explicit about the read-across might be helpful, but I do not think it needs 
to go any further than the Act already has done. 

Q59  Lord Warner: I would just declare my point of interest, which is that, on the Dilnot 
Commission, we found it very difficult to see how you could run a national capping system 
without some defined, reliably established national eligibility criteria at some level, always 
accepting that the actual assessment of individuals was a local matter.  The Bill as it stands is 
silent on those national standards.  Do you think it is actually asking a lot of Parliament to, in 
effect, pass a Bill that leaves totally to the Executive the setting of those standards without any 
parliamentary intervention?  That is what the Bill, as it stands, effectively does. 
Dr Fernández: I would just go back to the example of Germany.  They forced changes in the 
rates to have to be approved by parliament.  Originally they wanted to protect individuals, so 
they did not want the Executive to suddenly lower those but, as a result of that, it became 
much more complicated to change them.  It was one of the reasons why they were kept for 
10 years unchanged.  I think it is important to keep some flexibility.   
Richard Humphries: In response, I would say that, whoever sets the eligibility criteria and 
however they are set, they will have to be kept under review.  If we set eligibility criteria now, 
it would be in the current economic conditions.  Many of us would be arguing that, when 
they approve, we ought to recalibrate those eligibility criteria so we can be more generous 
because, at the moment, we are looking at a very substantial level of need with all the 
concomitant problems that result from not intervening earlier.  We would want some 
flexibility in how eligibility criteria are fixed; they are not fixed for all time. 
Andrea Sutcliffe: If you put them into primary legislation, the ability to amend that is 
obviously very restrictive. 

Lord Warner: I was not suggesting that; I was asking a different question.  I was actually 
asking whether the Bill is basically providing a blank piece of paper on this, without any real 
constraints around the setting of those eligibility criteria. 
Richard Humphries: There could be some mileage in considering how eligibility criteria are 
kept under review, alongside how any level of cap was kept under review, because that will be 
important as well, so there is at least some attempt to synchronise the difference. 

The Chair: On that, thank you very much for your contributions today.  The eligibility issue 
is one we are clearly going to be returning to quite a bit, along with many of the others.  If 
there are any points you want to come back to us on for clarification or amplification, please 
feel free to do so; we would really appreciate it.  Thank you very much for your contribution 
today.   
  



Draft Care and Support Bill     61 
 
 
 

Care Quality Commission [David Behan], Monitor [Adrian Masters] and 
NHS Commissioning Board [Dr Martin McShane] (QQ 60-81) 

Examination of Witnesses 

David Behan, Chief Executive, Care Quality Commission, Adrian Masters, Managing 
Director of Sector Development, Monitor, and Dr Martin McShane, Director, NHS 
Commissioning Board. 

Q60  The Chair: May I welcome all of you to this meeting of the Joint Committee examining 
the Draft Care and Support Bill?  I just wanted to say, just to make sure I have said it again, a 
verbatim transcript is being taken of the evidence, and that will go on to the parliamentary 
website.  It will be very useful if, in the next few days when you receive a copy of it to 
comment on, you take a look at that for accuracy and feed back as quickly as possible.  Before 
we move into questions, and I have one or two to start off in a moment, it might just be useful 
if the panel introduces themselves and says which organisation they are from.  We will start at 
the end with Dr McShane.   
Dr McShane: I am Dr Martin McShane.  I am the National Director for Domain 2 of the NHS 
Commissioning Board.  The NHS Commissioning Board has configured itself around five 
Domains, and Domain 2 is about enhancing the quality of life for people with long-term 
conditions. 
Adrian Masters: Hello, I am Adrian Masters.  I am a Director at Monitor and I have 
responsibility, amongst other things, for policy. 
David Behan: I am David Behan.  I am Chief Executive of the Care Quality Commission. 

Q61  The Chair: Thank you very much and welcome.  I would like to start off with a question 
for David Behan that relates to the Bill as it is currently drafted.  Part 1 of the Bill does not 
make any reference to the Care Quality Commission at all.  I just wondered if you thought 
that was a strange omission, given the integral role that CQC plays in many of the services 
that the Bill then seeks to ensure get provided. 
David Behan: It is an interesting reflection.  Having thought about this, when the Law 
Commission did their work, Chair, and reflected on this, my recollection is that they felt that 
the 2008 Act, which set up CQC and gave CQC its powers, was sufficient, and therefore they 
did not need to make any proposals to change it when they introduced the 2012 Act or, 
indeed, when they made recommendations to the Government, which are being advanced, in 
a sense, with the pre-legislative scrutiny that you are doing.  Where we are mentioned is in 
relation to Health Education England and the Health Research Authority, and it is on the 
duty of collaboration and co-operation between the organisations.  Picking up on the back-
end of the conversation from your last session, it comes into the issue about means and ends.  
We are not an end in ourselves; we are a means to promoting quality.  Therefore, the issues in 
the Bill about how quality is promoted are slightly more important than a name check for 
CQC.  I do not know whether that is adequate.   

The Chair: One of the areas that CQC has a responsibility for, or at least a shared 
responsibility, is around safeguarding.  The founding statute for CQC does make reference to 
that very early on.  This Bill establishes for the first time a statutory basis for adult 
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safeguarding with safeguarding boards, and yet there is no reference to CQC having any 
relationship, at least in a statutory form, with those adult safeguarding boards.  Do you think 
there might be some case for saying that there should be some more explicit relationship set 
out in statute?   
David Behan: It is a judgment call, if I am being honest, Chair, about whether you need to 
specify on the face of primary legislation the name of an organisation and what it will do, as 
distinct from those wider responsibilities for local authorities.  It is clear in terms of the 2008 
Act, as you have referred to, that CQC does have a function around the safety of people using 
health and social care services, and that interprets into our responsibilities to contribute to 
that.  I would see CQC being a contributor to how local authorities and others have to 
discharge that statutory responsibility and take that forward.  It may well be that, in any 
advice and guidance that is developed, CQC would be specifically mentioned.   
Certainly I would expect and require CQC staff to contribute to a statutory safeguarding 
board at a local level, and would see it as part of the way that we would discharge our 
responsibilities in relation to the Act that set us up.  The issue is really about what you would 
want on the face of the Bill and what you would want in secondary legislation or in guidance 
that is issued.  I am not being evasive, Chair, about whether there is a straight yes or no in 
relation to it.  It is clear we have a role, and the judgment is whether that needs to be on the 
face of the Bill. 

Q62  The Chair: My final question is to Dr McShane at this point.  One of the roles the 
Commissioning Board will have is almost, in a way, that of a quasi-regulator of the clinical 
commissioning groups.  It will set a number of things that are relevant to the way in which 
they operate.  Both the Board and the clinical commissioning groups have duties around 
integration.  We heard in our earlier session, and indeed in some of the written evidence from 
the King’s Fund, that, compared with social care, there is an imbalance in the amount of 
resource that has so far historically been committed by the NHS to pooled budgets.  Is there 
anything that the NHS Commissioning Board, in the regulatory relationship it has with the 
clinical commissioning groups, can do to ensure that there is a significant improvement in 
terms of the use of those sorts of tools to drive integrated care? 
Dr McShane: Yes, absolutely, and that is actually something that we are very focussed on at 
the moment.  I do not think that the NHS Commissioning Board is working on this alone; 
they are working with Monitor around pricing, the rules around competition and choice, and 
the flexibilities.  There are a lot of flexibilities that already exist, can be used and, in some 
areas, have been used.  The question is how we create an environment that ensures that the 
way that CCGs and local authorities work together across the health and social care interface, 
and further on into healthcare itself, promotes the best value for patients, for people, for the 
local population, and does not become anti-competitive to the detriment of the local 
population.  One of the things that we need to test out as a result of the reforms is common 
purpose—that the alignment of outcomes, across health and social care, and the development 
of health and wellbeing boards, gives the opportunity for everyone to pull in the same 
direction, when perhaps, heretofore, we have not had the same stimulus.  We have not even 
started doing that yet. 
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The Chair: There will be others who are going to want to ask further questions about 
integration, which is a great concern to the Committee.  We will go on to Baroness 
Pitkeathley now, who is going to start off with some of our further questions.   

Q63  Baroness Pitkeathley: This question is really for CQC and for Monitor.  While I am 
sure all my colleagues around the table are absolutely up to speed with the different regulatory 
remits of both your organisations, I know there is often confusion around that, particularly in 
the minds of service users and carers.  Could you explain between you the key current 
differences in your regulatory remits, particularly with regard to the economic and quality 
registration of the service providers?   
Adrian Masters: CQC sets essential standards on quality, and they do both healthcare and 
social care.  Monitor is a developing regulator, so our historic role has been healthcare only, 
not social care—healthcare only.  We looked at foundation trusts, where we both assessed 
applicants and then looked at their governance and finances once they had become a 
foundation trust.  The recent health Act has given us additional functions, again in the 
healthcare space, in particular pricing, some role in anti-competitive behaviour and also 
additional powers over continuity of service and what happens when providers get into 
failure.  There is a distinction both in our scope—we are just healthcare and they are 
healthcare and social care—and also the roles are quite clearly different.  We have equality, we 
have got foundation trusts and we also have what some people call economic regulation—
things to do with pricing and anti-competitive behaviour.  That was my view of the 
differences.   

Baroness Pitkeathley: I was going to ask David if he agreed with your definitions.   
Adrian Masters: Do you agree with me? 
David Behan: Of course I do, Baroness Pitkeathley.  I think Adrian has got it.  What do we 
do?  Our function is, as a classic regulator, to register and to inspect social care services, 
healthcare services, by which I mean acute hospitals, dentists from 2011, GPs from April 
2013—Dr Wollaston next year will know about this—and independent healthcare.  We have a 
broader range than Monitor, and our role is to protect and promote the health, safety and 
wellbeing of people who use health and social care services.  As Adrian said, it is a specific 
focus.  This is, Chair, your initial question around the safety and wellbeing of people.  We do 
that.  Our unique contribution, coming to the difference between the two of us, is that we 
issue a licence to people to operate and then we inspect that the conditions of that licence 
continue to be met around quality.  The focus on that is about the essential standards because, 
to be registered, people need to meet those standards.  Failure to meet those standards can 
lead us to take action.  That is the other thing that we do uniquely.  Royal Colleges arguably 
measure standards and whether standards are complied with.  We take regulatory action.  We 
can remove an organisation’s ability to be licensed and to operate or we can take sanctions if 
there is anything less. 
On acute hospitals, which is perhaps where the question is coming from—whether there is 
overlap and duplication there—the 2008 Act that set up our powers says that our job is to 
promote and protect the health, safety and wellbeing of people.  The 2012 Act, if I am right, 
Adrian, gives Monitor similar powers about quality and the welfare of people.  One of the 
things that we have been working at, and continue to work at, at a strategic level is the 
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requirement of the Department that we issue a joint licence.  So, in the future, instead of 
Monitor doing their work and we doing our work, and that is separate, there should be a joint 
licence for that activity that is truly joint between us.  At an operational level, there are a 
number of foundation trusts where Monitor is taking action, where we will have carried out 
inspections as to whether the standards are still being met and where we have been working 
together with Monitor.   
A recent example is, at a board-to-board meeting, both David Bennett and I met the board of 
this provider trust, and a letter requiring improvements, a joint letter, was sent from Monitor 
and us.  We are beginning to mark a way of operating together and collaborating that does 
not allow us to be played off, one against the other.  It does not allow for one of us to do one 
thing when the other does not know about it, so that there is some focus and precision about 
what we are asking organisations to do.  We have agreed that we will jointly ensure that that 
work is taken forward.   

Q64  Baroness Pitkeathley: With specific focus on this draft Bill, what do you think may be 
the changes to your workload, work remits and co-operation as a result specifically of this 
Bill? 
David Behan: As a result of the Bill, Jill, I am not convinced that there are lots of issues that 
will come through.  We have just concluded on consultation in relation to our strategy.  We 
are committed to changing the way that we operate, and we feel we can change the way we 
operate within the 2008 Act, without requiring further legislative change.  There is a caveat to 
that, though.  Post-Winterbourne, the Government and ministers have spoken about how 
boards can be made accountable for the quality of services that they provide.  We can change 
the way that we operate to make boards more accountable by the way that we register and 
putting conditions on registration, but it could be—coming back to your question, Chair—
that the Government might want to do much more of a belt and braces on that and insert 
something into this Bill or another legislative opportunity to put in primary legislation the 
duty of boards to take that forward.  I think that is a matter for Government to determine, 
and it will do so as it takes this through.   
There has been debate about the fit and proper person test, however that might be worked up 
and taken through and the detail.  We could not do that within current legislation; that would 
need primary legislation.  Alongside corporate accountability, if there is any desire to hold 
managers to account, there would need to be primary legislation for that.  Ultimately, if the 
Government determines to introduce ratings for care—and Nuffield has been asked to do 
some development work on this—my understanding is that would require some primary 
legislation, if that is to be introduced, on the health side; the social care side perhaps does not 
require primary legislation.  On what we do now, I would argue that we do not need this Bill 
to give us any additional powers, but there are discussions going on, which Government is 
actively consulting on at the present time, that could, depending on how they are concluded, 
lead to us being asked to do different things from what we do now, which would require some 
change in legislation.  The timing of the Bill and the scrutiny that you are giving it perhaps 
would allow Government to be able to do that.   
Adrian Masters: We do not see anything in the current draft Bill that changes our remit but, 
as with the CQC for David, there is a consultation that the Government started in December, 
which was called Market Oversight in Adult Social Care, talking about what happens if these 
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very big social care providers get into financial difficulty.  Should there be financial 
regulations for those providers?  If so, should Monitor be the body that does that?  They 
started that consultation in December, and obviously that is something that could change our 
remit.   

Dr Wollaston: I have a very quick clarification, if that is all right, Mr Behan.  Who covers the 
social care provided in people’s own homes within the new architecture? 
David Behan: We do.  That is classed as domiciliary care and we are responsible for 
registering domiciliary care agencies.  The healthcare assistants who are provided are likely to 
be provided by the NHS and community care trusts.  We license them as well.   

Barbara Keeley: There was quite a lot of coverage today of your remit, of course.  The report 
came out on the CQC.   
David Behan: I thought you had had something to do with it, Barbara. 

Q65  Barbara Keeley: You said that the 2008 Act setting up CQC gave you responsibility for 
health and safety, but there is this confusion about patient safety not being with you but being 
with the Commissioning Board.  We could do with a bit of clarity about that, because what 
does health and safety, in the remit from the 2008 Act, mean if you are not actually 
responsible for patient safety but the Commissioning Board is? 

The Chair: You are going to have at least 10 minutes to think about that.  We will adjourn for 
at least 10 minutes so that colleagues can go and vote.   
Sitting suspended. 

Q66  The Chair: I think we should make a start again.  Thank you very much for everyone 
being swift at voting and returning.  We had just had a question from Barbara, and David will 
now give us the answer. 
David Behan: We have rehearsed it, so thank you.  Next time we get a difficult question, will 
somebody call a Division?  Technically, as you know, Barbara, because this was a Health 
Select Committee recommendation in a report you have published today, it is now for the 
Secretary of State to respond to that.  Has he got two months, 12 weeks?  I am looking at 
Department officials.  By March, I think, the Secretary of State needs to send you and the 
Chair of the Committee a response to that issue, and it was a recommendation you made to 
the Secretary of State.   
The issue that is at the bottom of it, Chair, is that, when the National Patient Safety Agency 
was in existence, when an issue was referred to the NPSA that was of concern, they would 
automatically refer it to CQC and CQC would use that as part of its intelligence about 
whether it needed to inspect somewhere.  The work we will do with the Commissioning 
Board and with Martin and his colleagues is to ensure that function continues into the future, 
so that, when something is referred into the Commissioning Board that would have been 
referred to the NPSA, it is shared with us; that is intelligence we would need to gauge whether 
we should inspect somewhere.  We will set that alongside other intelligence that is referred to 
us—whistleblowing enquiries, complaints that come through, etc.  The essential issue from 
my point of view, as Chief Executive of CQC, is that intelligence on where there are concerns 
continues to come to us and informs the way that we operate.  We are in a process of agreeing 
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the joint work with the Commissioning Board.  We have a memorandum of understanding.  I 
think this is beyond a memorandum of understanding and into how it is going to operate.  
The point that I understand the Chair, you and other colleagues were making this morning 
was not that safety is taken away from CQC but whether, if we have this responsibility for 
safety, this should be given to us.  I make this point that I think it is for the Secretary of State 
to judge what it is that we need to do.   

Barbara Keeley: It does seem logical, I think. 
David Behan: What I did say is that the 2008 Act says that our role, and this is Section 3 of 
the Act, is to “protect and promote the health, safety, and welfare of people who use health 
and social care services”.  I think it is unambiguously clear, just to play on the point that was 
being raised this morning.  It is “health” comma “safety” comma.  Rather than “welfare”, if it 
was being drafted in 2011, I think it would say “wellbeing”.  It said “welfare” because that was 
the language at the time.  The challenge, from my point of view, behind your question is that 
Martin and his colleagues and I and my colleagues need to work together to ensure that the 
intelligence that will go to the Commissioning Board, because that was the decision as to 
where the NPSA responsibility should go, does not result in the intelligence that we need to 
do our job drying up and not coming through to us. 

Q67  Baroness Eaton: Adrian, this is a question specifically for you.  You mentioned 
financial liability before the break.  Could you tell us what steps you are planning to assess the 
viability of NHS providers and whether you think it would be appropriate to do the same 
kind of assessment of the care and support providers? 
Adrian Masters: We currently have a regime for monitoring the finances of foundation 
trusts, which has been operating since about 2004.  There are four main components to this 
monitoring regime.  We get annual plans from the foundation trusts and we review those to 
identify financial risks.  They are three-year plans that the providers produce.  Secondly, we 
do quarterly monitoring, so they have to report to us certain financial information on a 
quarterly basis and we have some formula that we apply in order to convert it into a risk 
rating, based on what they report.  That is the second bit, quarterly monitoring.  Thirdly, if 
they have major transactions, things that are going to significantly change their business—for 
example, a merger or a PFI—then we do a specific review based on a forward projection as to 
whether that is creating any financial risks for them.  The fourth area is we get what you 
might consider soft intelligence locally.  For example, a local commissioner might tell us that 
they are planning a significant change in their commissioning pattern, and that might create a 
financial risk.  The first thing we have is this monitoring regime with those four elements to 
it. 
If we do identify a provider with a financial risk, then we start escalating our process.  First of 
all, we will go in and say we would like to investigate this area of risk in more detail.  We 
might ask them to explain what is going on and we might ask them to give us a plan for how 
they are going to fix it.  As part of that process, we might decide to put them on more 
frequent monitoring, say monthly monitoring.  If they have a problem but they have an idea 
of how to get out of it, we might say, “We would like to track your progress on a more 
frequent basis than this quarterly regime.”  That is all on the monitoring side.  Linked to that, 
we have an intervention process, which basically goes through, escalating from: “Tell us what 
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your problem is and how you are going to fix it,” to “We think you need external advice; you 
should go and get it and we would like to see it,” to “We want to put a team of ours in to find 
out and get advice about what the solution to the problem should be.”  The final escalation 
steps are things that require them to take additional people into their management team, 
perhaps on a temporary basis, like a turnaround director, or to replace somebody on the 
board.  We have a monitoring regime and an escalation regime, and that is how we manage 
the finances of the foundation trusts. 
As a consequence of the recent 2012 health Act, the legal basis of that regime with foundation 
trusts is changing, because we are now moving on to this basis where we are going to produce 
a licence.  We are currently reviewing how we are going to make that regime work against a 
licence, rather than against the previous arrangements.  We are due to publish a consultation 
document this month, perhaps in the next couple of weeks, on how we see that working later 
this year.  It is essentially the same four elements—this annual bit, the quarterly bit, the major 
transactions and then some soft intelligence.  The basic framework is the same, but we are 
consulting on some tweaks.  When you go to 2014, the health Act expands our role to look at 
continuity of service for non-foundation trusts—for all health providers.  That is due to come 
in in 2014.  We have longer to look at it, but the current intention is to base it on a similar 
kind of regime as for foundation trusts.  The only area where we are currently thinking it may 
not be totally appropriate is the major transactions.  It may be that the annual plan plus the 
quarterly monitoring are sufficient for us to have a sense of the risks. 

Q68  Baroness Eaton: The next bit was whether you think that process would be appropriate 
for social care providers. 
Adrian Masters: I think some of the issues on this are well set out in the document I 
mentioned before, Market Oversight in Adult Social Care, because we had some 
conversations with the Department as they were developing that document, so quite a bit of 
our thinking has been reflected in that.  My first observation is that the characteristic of the 
market is very different, in that there are many smaller suppliers in the social care market 
than there are in the healthcare market.  Probably the kind of regime I have just described is 
overkill.  The cost/benefit probably would not work for all of those many smaller providers.  
The fact that local authorities have been managing their social care providers for 20 years 
with a reasonable degree of success suggests that adding in a regulator is probably overkill.   
The one area where I think there is a question about that conclusion is in those major chains 
of social care providers, the ones that have many social care homes spread around the 
country.  There is probably a good case to say we need some kind of method of national 
monitoring of the financial health of these institutions.  They are big enough that you could 
justify a system of looking at annual plans and then looking at regular quarterly monitoring.  
Then you are on a question of who should do it.  Should the local authorities that seem to 
have managed the market successfully for 20 years be doing it themselves in some way or do 
you actually need an additional regulator?  I think that is a serious question to be answered.   

The Chair: In asking that question, do you have an answer to it? 
Adrian Masters: Do I have an answer to it?  I do not know social care that well, because I 
have never regulated social care.  I would be very interested to hear what the people in the 
Department who have been through the analysis of what happened with Southern Cross and 
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how well that process worked have to say, and I would be very interested to hear what the 
local authorities have to say.  I think you should always be reluctant to add on extra 
regulation unless you really need it, but I do not really have the basis to judge, Chair, I am 
afraid.   

Baroness Eaton: There would be an issue then about where that kicks in, at what size, and 
whether it is for market-failure purposes, like residential care.  Some of these people do seem 
to have other aspects, like domiciliary care and so on.  It is quite complicated, I can see.   

Q69  The Chair: Given that we have David Behan here as well, it would be interesting 
perhaps to get his answer to your question about where that monitoring role should sit—that 
gathering of information and testing whether or not an organisation is still viable or is at risk 
of maybe not being able to maintain continuity of service.  The consultation document poses 
some options.  Is CQC a consultee to that and is it responding to that consultation? 
David Behan: CQC will be a consultee, Chair, and we will respond to it.  Adrian sets out the 
argument well.  The options in the document, from memory, are that it is Monitor, CQC and 
perhaps somebody else.  There is a genuine debate to be had in relation to that.  What is 
behind both the answers I have been given and Adrian has been given is that the history and 
tradition of our organisation means that the skill base, certainly of CQC’s workforce, would 
mean that I currently do not employ anybody with the background skills to look at the 
financial and business continuity of a large care group.  They are not accountancy skills; they 
are business skills.  Some of the recovery regimes that some of the big consultancy houses run 
are the kinds of skills that would be required to have a view about this.  Whoever is asked to 
do this—Adrian talked about turnaround directors going on failing foundation trusts—
people with those kinds of backgrounds would be the kind of people who would need to do 
the assessment.  If we were to be asked to do that, from CQC’s perspective, we would need to 
ensure we could recruit appropriate people to carry out that task. 
The question on Southern Cross was if it was predictable and, if it was predictable, if it was 
preventable.  The work that you know I did, Chair, was that in order to predict Southern 
Cross was going to happen like that, you needed some of the intelligence that CQC collected 
and you needed this financial intelligence, which nobody collects at the moment.  That was 
the gap.  It was bringing those two sources of intelligence together that would allow that risk 
to be calculated.  The vulnerability in the system at the moment is whether there are any other 
large care groups where you need that intelligence brought together.  At the moment, the 
Department is acting as the continuity regime for those large care groups.  It is carrying the 
risk, which is what it did in relation to Southern Cross.  The consultation document properly 
asks if that is to continue.  Is it the Department that carries the continuity regime or should 
the Department ask one of the regulators that it is responsible for to take that forward?  That 
is a legitimate question.  I would personally be in Adrian’s camp of not making the argument 
that it needs another regulator.  We could potentially work together to do something.   
There are some genuine choices in the Bill.  It comes back to the question of whether the Bill, 
as it is drafted, is adequate.  If the Government decided it wanted to make progress in relation 
to that, the Bill would have an opportunity to introduce any legislative change that is required 
to do that, but I see that as a Government decision rather than a decision for us.  I am not 
making, in inverted commas—I hope this is not indiscreet language—a land grab for this.  We 
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have enough to do, but we will work jointly with Monitor in the future.  Whatever happens in 
the future, we do have a contribution.  Post Southern Cross, one of the things that we have 
done in CQC is set up a corporate provider team, so each of these large providers has a 
dedicated manager who is responsible for monitoring quality and safety.  I know there are 
conversations going on between CQC staff and the Department’s staff in relation to whether 
there is risk in the system and, if there is, how it should be taken forward.  That is not 
adequate by itself so, as a consequence of this consultation, we need to bring that to a 
conclusion in a decision about what we should do now. 
Adrian Masters: I just wanted to call out the point David made about overload.  I would 
certainly be worried from a Monitor point of view, in the short term.  We are already picking 
up new functions that mean we are going to double in size over the next two years.  I would 
be a bit worried about trying to take on an additional function during that period.  If it was 
later, that would be different.  Even in the long term, overloading either the CQC or us with 
lots of additional functions is a factor worth putting into the calculation. 

Q70  Lord Warner: Can I just pursue this issue of your functions under the Health and Social 
Care Act?  I say this because I moved the amendment that the Government agreed.  The 
purpose of that amendment relates to the failure regime, and it is actually to bring into the 
public spotlight those people who are heading towards failure, as distinct from waiting until 
they get to failure before you do anything about them.  The same argument could be said to 
apply to social care.  This is not about whether you give Monitor more functions; the whole 
system depends on what David Behan was saying, which is some flow of financial intelligence 
to some central point, forgetting for the moment which central point, because the failure will 
usually affect in social care a wider group of people than is the responsibility of any one local 
authority.  That is the essence.  Would it be right to assume, without you making land grabs 
or worrying about doubling your number of staff, that under the Social Care Act the NHS 
providers will be more vulnerable to early warning systems on failure than the big providers 
of adult social care?  We seem to be going down a different path with the Health Service, in 
terms of identifying early failure, than we are on the adult social care side.  Is that a fair 
statement? 
Adrian Masters: I think there was a clear early warning system in the health area for 
providers beginning to get into financial difficulty.  It already existed and is being improved 
for foundation trusts, which will be the majority of providers, but it is being extended to 
larger independent providers as well.  If I look at the draft Bill at the moment, I do not see the 
same forward look at risk.  A version of it, however, does seem to be discussed in this new 
consultation document. 

Q71  Harriett Baldwin: I understand you are all English regulators and the Government has 
said that it is trying to work with the devolved administrations to ensure that people are 
supported by their local authority to move across borders.  I just wondered what extra 
challenges that is going to give you as regulators.   
Dr McShane: The simple answer is that the movement of people from a social care 
perspective across borders is something that I am just not sighted on, so I am not going to 
speculate.  However, there are emerging differences between the systems, and it is whether 
people are prepared to go through the social upheaval on a financial basis.  I think that, from 
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the perspective of people in communities with the social networks that they have and 
everything, would actually be a major deterrent to that.  I heard when I came in that there 
were some anecdotal stories about people behaving in that fashion, but I have not seen it, 
heard of it or experienced it being a major problem.  That is all I can reflect on that.   
David Behan: I am pondering the question.  If you asked whether there are any regulatory 
implications from cross-border movement, then I suspect not, no.  The systems in Scotland 
about regulation are different from England, and the systems in Wales are different from 
Scotland and different from England.  I am meeting next week, as it happens, the regulators 
from Scotland.  We can discuss this issue, but I think it is more policy and funding issues that 
have implications for people moving across borders.  In this country, we have personal 
budgets and direct payments.  They are not repeated in the same way in Wales and Scotland.  
The way that care in Scotland is funded is different from the way that care in England is 
funded.  I do not think they are regulatory issues per se; I think they are issues around the 
funding flow and the policy decisions that those different Governments have made through 
devolved government, but I cannot think what the regulatory implications are.   

Q72  Harriett Baldwin: Maybe I will throw one to Mr Masters.  What if you had a chain of 
care homes that was headquartered in Scotland, for example, so therefore did not show up on 
your financial monitoring for early warning and yet had a lot of care homes in England?  
Would that not be a bit of a cross-border issue?   
Adrian Masters: Yes, it probably would.  This is a suggested extension to our current role or 
somebody having this oversight role with major chains. 

Harriett Baldwin: It is another gap, yes. 
Adrian Masters: The thing is, if they are a major provider of social care in England, then, 
however the system is set up, it should say, “We do not care where you are based as an 
institution.  If you want to provide social care in England and you are of a certain size, you are 
going to have to be monitored,” and you will have to make sure there is a way of doing that. 
David Behan: That was exactly the position with Southern Cross, where there were a 
significant number of homes in Scotland and a smaller number in Wales, as well as those in 
England.  What that then required was not the regulatory response, as Adrian has said.  
Depending on what the outcome of the Government’s consultation is, if the response to a 
continuity regime is through the regulator, then there will be implications for how the English 
regulator that carries on that task will have to relate to their counterparts.  The key issue 
about systems continuity—Lord Warner’s question is absolutely to the point on this—is 
about how you get that continuity of the continuity regime.  You observe it absolutely 
correctly, if I may say: there will be UK-wide providers that may go into a failure regime, and 
that will require organisations to come together.  It is not yet determined, though, in our 
current responsibilities, that any of us would have those continuity responsibilities.  If we 
were to get those, then it would require liaison across those boundaries, which is exactly what 
happened in Southern Cross, with DH officials talking to officials in Scotland and talking to 
officials in Wales to ensure that there was a common and consistent approach.   

Baroness Pitkeathley: Social care and social work officials, professionals, are regulated in 
different ways across the national borders.  Would that have any implications for you? 
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David Behan: My instinct, Chair, is to say I cannot think what they would be, but I am 
slightly nervous that there is something that I have not quite thought through and thought 
about.  I cannot think what it would be, Jill, to be honest.  In a sense, we have to respect the 
devolution of those countries.  The reality is that people will move across those borders.  
Therefore, what is essential is that there is some mechanism to allow those differences to be 
worked through so individuals do not lose out.  That is the key issue.  The worst position you 
could find is a residents’ dispute, where there is a row going on about ordering the residents 
and people’s care is not being promoted in the way that it should be, because there is a 
dispute going on.  It may well be that what we need are some dispute resolution agreements 
between the Governments in a devolved setting, so that people should not suffer. 

Q73  The Chair: Picking up on Harriett’s question and the response we have had, this issue is 
obviously being addressed through this consultation the Department is running at the 
moment.  It does open up this important issue of a potential gap, if it is the design of the 
legislation to give effect to one of the options in the consultation, which would be that there 
would be a formal role for a regulator, whether it is Monitor or CQC, to collect information, 
which would only be an England solution.  How do you ensure that, if a provider is operating 
a multi-country operation, if their failure starts in another country, you are gathering the 
intelligence?  There are some issues there that we would want to come back to.  If there is 
anything that you, with the benefit of going away and sleeping on it, want to give further 
thought to and share with the Committee, that would be very helpful.  Can I move us on to 
Norman, who is going to ask a further question? 

Q74  Lord Warner: This is a very simple question.  The Government’s impact assessment 
indicates there are no additional resources needed to implement the draft Bill as it stands.  
Will the regulators require additional resources to carry out their duties under the draft 
legislation, as it is currently framed? 
David Behan: Yes.  The point is that the market oversight proposals are an additional 
responsibility, if they were to come through.  In fairness to the Government in terms of the 
impact assessment, market oversight was not part of the impact assessment; this is something 
that is additional to that.  If this were to come through, Norman, and we were asked to do 
this, we would have to open up a conversation about how to do that and what skill was 
required.  I would want an open conversation with the Department about how best to take 
that forward. 

Lord Warner: Leaving that to one side, as the draft Bill is currently framed, are you 
comfortable that you can discharge any responsibilities without additional resources? 
David Behan: Under the current draft Bill, in terms of what it says to us, yes. 

Q75  The Chair: Are there any additional comments in terms of the implications of this Bill 
for your work as Monitor or for the work of the Commissioning Board? 
Adrian Masters: Under the version of the draft Bill that the impact assessment was done 
against, I do not see any extension of Monitor’s role, therefore no additional resources are 
required.  As David said, if it is an extension of our role, as we have been discussing, then of 
course there would be a resource implication. 
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Dr McShane: I do not think from the NHS perspective, as it is a consolidation—bringing 
together what is already happening—the consequences should be significant. 

Q76  Dr Wollaston: I will move on to the subject of integration.  I just wondered what the 
implications are for regulators of the draft Bill’s provisions on the integration of health and 
social care.  Perhaps I could start with Dr McShane. 
Dr McShane: This is a really interesting one.  First of all, it is helpful that the Bill mirrors the 
duty around co-operation and facilitating integration in the way that duty has been laid on 
clinical commissioning groups and the NHS Commissioning Board.  One of the things that 
we probably have not touched upon is the regulation of new models of care and how that will 
be facilitated.  There has already been one case of a proposition put forward to take a 
foundation trust that merges community and social care services.  That is a test case to try to 
understand how we use the current system, which was designed for one structure, for 
completely new structures, which will probably be more and more necessary as we move 
forward with the changes happening across the population.  Those are impacting on both 
health and social care.  Those are the key points that I would reflect back from the reading of 
the Bill that we have had so far.  It is important to lay an equal emphasis on social care, as has 
been laid on healthcare, to have a duty to promote co-operation, collaboration and 
integration, where it is to the benefit of the local population. 

Dr Wollaston: Can I ask if you think the draft legislation gives you all the powers that you 
would need or should it go further? 
Dr McShane: I do not think there is anything in the legislation that does not help.  That is the 
first thing.  The second thing is we have to realise that there is an awful lot that is already 
available to people out there.  It is more about the leadership, behaviours, culture and 
alignment of purpose that the outcomes frameworks have given us to make the necessary 
changes and foster collaboration.  What again we have not tested yet are health and wellbeing 
boards, which bring together the local authority, the clinical commissioning groups, the NHS 
Commissioning Board and that alignment of the key factors that could benefit wellbeing and 
outcomes for a local population.  That is where we need time to see what we have been given 
and how well it works. 
Adrian Masters: The implications as we see them come from the fact that we are going to get 
more integration, and that would happen even without the Bill.  Look at the financial 
problems that the health system faces, for example, and look at how we are going to get better 
care for people.  The conclusion that we want to look after people with long-term conditions 
better and the frail elderly better at home, rather than in the acute setting, is pretty 
overwhelming.  You are going to see, even without the Bill, a lot more integration and a lot 
more of looking after people at home.  The Bill is helpful, because it is taking this emphasis on 
increasing integration and putting those duties on the local authorities in the way it has 
previously been putting bodies into the Health Service.  It is helpful, but it is pushing this 
integration process and theme, which is already going to happen anyway. 

Dr Wollaston: There is an argument that goes that, when budgets are under pressure, people 
retreat to their silos and do not integrate.  Is that the sort of thing that you would disagree 
with then, from what you have just said?   
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Dr McShane: I would actually.  If we look at examples from around the country of where 
people have been brought together in the past, they are where there have been budgetary 
crises.  Both parties have realised there is nowhere else to go.  They are on a burning platform 
and they need to work collaboratively to sort this out.  No matter what we think, there is a 
linkage between health and social care so that, if one goes down, the other suffers.  We are 
facing that sort of burning platform almost universally now.   
This is an opportunity, with the health and wellbeing boards, the situation we are in, the 
better information we have and the greater understanding that the problem is about the 
changing demographic and the change in the patterns of disease, to do things very differently.  
You cannot legislate for that, but you can enable it.  One of the roles of the NHS 
Commissioning Board is to be very clear about the outcomes and the purpose, and to enable 
solutions in local communities that will be different.  Barnsley, Barnstaple and Birmingham 
are very different places.  Trying to create a single solution from Westminster for those three 
places probably is not the best way to go about it.  It is creating a set of enablements that then 
allow local solutions in the local context to be forged. 

Dr Wollaston: Do you feel that the provisions in the draft Bill will allow us to reduce things 
like inappropriate hospital admissions and go far enough in enabling prevention work? 
Dr McShane: I would put it the other way around and reframe that: I do not think the Bill 
gets in the way of people being able to do that. 

Q77  The Chair: Is there any more we could do to make sure the Bill does not get in people’s 
way? 
Dr McShane: As it stands now, having looked through it and looked at the role that I have 
been given to try to do what I have described, it is helpful.   
David Behan: The only thing I would add, Chair, is that from a regulatory point of view, 
which is what I think Dr Wollaston was asking, there will be new models of service and new 
models of care that will emerge, and they will need regulating, given the functions that we 
have.  I do not think we need any changes to the current legislation to allow us to do that.  
There are changes that are required in the way that we operate, both by us and in operating 
with others.  On this issue about what gets in the way and what helps or what incentivises, the 
current legal framework about that is okay at the moment.  This is more of a challenge about 
what we do.   
We might perhaps use some of our powers like thematic reviews, and do thematic reviews 
much more, where we could look across a patient pathway, to use that phrase, rather than just 
looking at institutions.  We do have those powers and we can use them but, historically, CQC 
has not used them to actually look at things.  There is the potential within our current legal 
framework to actually do more to look across people’s experiences rather than just look at the 
institutions.  It is not something we would ask you to consider in terms of this Bill, but it is 
more an issue for the way that we operate. 

The Chair: In the new strategy you are now pursuing, is that part of what you are intending 
to do? 
David Behan: Yes. 
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Q78   Baroness Jolly: Do you think that the draft Bill is going to help raise standards of care 
and support provision, including for residential accommodation?  What role will regulators 
play in supporting and enforcing that? 
David Behan: I guess that was for me, was it not?  The Bill per se will not raise standards.  
The Bill creates a framework within which providers and commissioners at a local level will 
act and raise standards.  This goes back to the point that I tried to make earlier, in that the Bill 
is a means to an end.  The end is that people get better or are treated with dignity and quality.  
I think the clear statement and the focus on quality in the Bill, particularly the focus in Part 3 
of the Bill, are very helpful for emphasising the importance of quality.  What we have to do is 
ensure that that quality is in the system, both in the work that we do by ourselves and in the 
work that we will do jointly with other regulators.  I include in that the professional 
regulators—the GMC, NMC, etc.   

Q79  Baroness Jolly: Moving that on slightly, currently criminal offences concerning neglect 
and abuse are only used against the immediate perpetrators.  There has been talk about the 
creation of a new offence of corporate neglect.  If there were to be one, do you think this 
would lead to increased accountability? 
David Behan: It is a really interesting question, Chair.  The issue for me is whether this is a 
negative or a positive incentive that is introduced—whether it is to promote the best 
behaviours or is a sanction where there is poor behaviour.  I thought the spirit of the 
Department of Health’s White Paper on care and support was really about how you create the 
incentives for people to do the right thing.  On the standard distribution curve, how do you 
get the whole of the distribution curve moving to the right, rather than how, when something 
fails, you prosecute those in that bottom end of a standard distribution?  I thought the debate 
was moving towards whether there should be a general duty of quality on boards, or if boards 
should be held accountable for how they promote quality, whether you do that through the 
regulator or through primary legislation placing a duty on boards.  You actually place people 
under a duty to promote quality and then the regulator enforces that that quality is there.  
When people went away to vote, we were talking about the corporate work that Monitor does 
at board level and the work that we do at service level, and how we need to connect the 
corporate work and the service level, so that this notion of “from board to ward” has some 
meaning in the way that we operate, and similarly in relation to care homes.  
This issue about an offence strikes me as being a sanction that will concentrate the minds, just 
as corporate manslaughter concentrates the minds, but the question is whether it will 
incentivise people to do the right things, as opposed to incentivise people to be defensive to 
make sure that they do not get into trouble; I think there is a difference about whether you are 
incentivising people to improve and be the best they can be or actually you are going to 
sanction those that fail.  I thought we were talking about a system that is incentivising the best 
behaviours.  The debate about managerial accountability, professional accountability, is if you 
do not discharge that, you lose your licence to practise.   

Q80  Lord Warner: In the Health and Social Care Bill, there are some provisions that enable 
both parties to a contract, to some extent, to appeal with the provider and the commissioner.  
One of the issues that is arising, as I understand it, is that Monitor has to consult to some 
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extent.  If the commissioners think that the price is unreasonable, they have rights of appeal 
in terms of tariff-setting, as I understand the Act. 
Adrian Masters: The pricing rights are only to put the prices up, not to put the prices down.  
I am expecting that is a provider appeal, rather than a commissioner appeal.   

Lord Warner: My point is that there is something in there that is about commissioners 
driving price down—my understanding is that there is a right of appeal in that provision.  
Can I carry on with the question?   
Adrian Masters: Yes, carry on with the question. 

Lord Warner: The point essentially is that, when you get to adult social care, the issue that is 
continually starting to bubble up is that local authorities, under pressure, are driving prices 
down to providers to unreasonable levels, which jeopardises the safety of people receiving 
those services.  Is that of concern to CQC? 
David Behan: Yes, but we can only go at this through the lens of the providers and the impact 
that that has on people using the services.  We have no power in relation to either local 
authority or health commissioning to look at the way that services are being commissioned 
and the way that prices are being set.  Just picking up on your questions to José-Luis, he was 
raising this tension between what is done nationally and what is done locally.  The fact is that 
there are 152 price-setters in adult social care, not what we have in health, where there is one 
price-setter.  In fact, there has been a trade-off historically over the years—and you know this 
better than I do, Norman—in relation to local price-setting and the local discretion people 
have, versus some of those issues.   
You are absolutely right: we see from our responsibility that people driving price down has an 
impact on quality.  We published the State of Care report in November, and one of the 
alarming figures in there was that 76% of adult social care providers do not meet the standard 
in relation to training their staff.  Why might that be?  That might be that margins have been 
engineered that tightly that there is not the capacity in there to do that.  The consequence of 
that, given the complexity of people being cared for, people with dementia for instance, is we 
have staff without the adequate skills to undertake the work, which then means that the 
quality of that work begins to suffer.  Currently our responsibilities are in relation to 
providers and not in relation to local authorities, so the only prism we can look through at 
prices at the present time is the impact on the quality of services that people receive. 

Lord Warner: Is that a weakness in the Bill? 
David Behan: I am not sure where in the Bill that issue is being raised—about what oversight 
there is in relation to responsibilities on commissioning.  Previous Governments have taken 
the view that they did not want anybody looking at the responsibilities of local authorities in 
relation to commissioners.   

Q81  The Chair: Could you perhaps do us a little note, because there were a number of 
changes made that meant there were informal arrangements put in place for local authorities 
to, if you like, self-assess themselves and do that in collaboration with others, so peer review?  
That meant the CQC was stepping back from its responsibilities, but was not actually 
relinquishing its statutory powers.  I just want to make sure we are clear precisely what that 
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territory, in regards to local authorities and social services, actually is, so we are absolutely 
clear what the powers still are. 

We are getting to a point where, because of the time, a number of colleagues are going to have 
to go.  If they could just give me a second before we formally finish the meeting, there are a 
number of questions we have not reached today during this session that we would very much 
like to send to you, if you could be so kind as to give us additional information.  There is one I 
would particularly draw attention to.  We had a very interesting piece of written evidence 
from the HSE, which only really came yesterday, which talks about their view about there 
being a regulatory gap and describes a number of issues regarding the gap being caused by a 
lack of statutory powers for other regulators, which means they operate in a backstop way.  
This is obviously a public document now, so we will make sure that you have it, but I think it 
is particularly relevant to CQC.  We would welcome some reaction to that and some 
comments on it.   

With that, because a number of colleagues are about to go and our quorum at that point 
ceases, can I thank you very much for your contributions today, both the oral ones you have 
given here and the written ones you will be supplying subsequently?  Thank you very much. 
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Manager, Law Commission.  

Q82  The Chair: Good morning.  It is very good to see you here.  This is the third meeting of 
public hearings of this, the Joint Committee on the Draft Care and Support Bill.  This is our 
fifth panel.  We are very pleased to have the Law Commission represented here today as key 
agents in pursuing a reform of social care law. 

Before I ask the witnesses to introduce themselves I just want to say that the session is open to 
the public, it is being webcast live as an audio transmission and subsequently will be available 
via the parliamentary website although, when I checked the website last night I could not for 
the life of me find where it was.  But that is another matter.  A verbatim transcript will be 
taken of the evidence and will be put on the parliamentary website: that is there.  A few days 
after this session you will be sent a copy of the transcript of today’s evidence to check it for 
accuracy and it would be helpful if you could advise of any corrections.  After this session, if 
you wish to clarify anything or amplify anything that has been covered in the evidence then 
please do submit additional supplementary evidence. 

I should also declare my own interest.  This is probably the last time I will do it at the 
beginning of the meeting but, so it is clearly there, in a previous incarnation I was a Minister 
at the Department of Health.  I had responsibilities in the area of care and support and 
therefore played a part in a number of the matters pertaining to this Committee’s business.  I 
take the view that I am now in the Chair of this Committee and this Committee has a very 
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specific and different job to do, which is to scrutinise and advise Parliament and the 
Government as to the adequacy of the Bill before us.   

My final thing to say is that the Bill team will be present throughout our public hearings.  
They are here on a “speak if spoken to” basis and purely to clarify factual points.  They were 
very helpful to us yesterday in our first session.  I will start by asking the panel to introduce 
themselves and then I have a question to get us going. 
Frances Patterson: I am Frances Patterson, Queen’s Counsel.  I am the Public Law 
Commissioner at the Law Commission.  That means that I led the adult social care project. 
Richard Percival: I am Richard Percival.  I am the Team Manager at the Public Law Team at 
the Law Commission, which is the team that works for Frances. 
Tim Spencer-Lane: I am Tim Spencer-Lane and I was the lawyer responsible for the review of 
adult social care. 

Q83  The Chair: Thank you very much and welcome to all of you.  Let me start with a 
question about the draft Bill.  Does it effectively consolidate the law relating to social care and 
clarify its application for local authorities, users and the courts? 
Frances Patterson: Yes, in the main we think it does.  It is important to say that, in the nature 
of this morning, we may well be focusing on the differences between our report and the Bill.  
It is right to record that we are pleased with the Bill, which in fact adopts and takes forward 
the vast majority of our recommendations.  The objective of our project was to simplify the 
very confused social care legal landscape to make it effective, accessible and fit for purpose for 
the 21st century.  That was what we strove to do in our report, with its recommendations.  
We made 76 recommendations.  When we counted up, 66 of those have been taken forward 
in the Bill.  Obviously there is nothing in the arithmetic itself.  The mere fact that there may 
be changes from certain recommendations to how they are translated in the Bill is not 
something to which any great attention should be drawn.  Had we been drafting the Bill 
ourselves I am sure there would have also been changes.  The differences are really of 
emphasis and detail, so far as we can see, and we think it does a good job.  We are pleased 
with it and it does a good job in relation to all the categories you mentioned. 

The Chair: I would like to take that one step further.  You said that today we are interested in 
those areas of divergence and areas where there may be flaws in the way the intention has 
been translated into the draft Bill.  I wonder if you could perhaps set out where the greatest 
areas of divergence are, from your recommendations, and how significant these are in terms 
of the ability of the draft Bill to achieve the purposes you recommended needed to be 
delivered. 
Frances Patterson: All of what I am going to say, and the rest of the evidence, is coloured by 
the overarching remarks I have made.  The main differences are that we recommended there 
be a Code of Practice and there is no Code of Practice.  We recommended that Section 7 of 
the Local Authority Social Services Act, so far as it relates to social care, should be repealed.  
That has not been done.  We recommended also that there should be consideration of a 
community care tribunal and that has been rejected.  We recommended also that there 
should be advocacy services and that has not been taken forward.  We made various 
recommendations in relation to young carers.  Those have been taken forward in part but not 
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in whole, and our view is that they are much better taken as a whole.  The other area where 
there is some difference is that of safeguarding.  Those are the main areas. 

Q84  The Chair: Could you maybe say a little bit more about young carers?  What bit is 
missing from this Bill that you think should have been in there? 
Frances Patterson: The bit missing is the provision of services.  The Bill, as currently drafted, 
makes provision for assessment in relation to young carers but our recommendation is that 
there should be assessment and there should be the provision of services in certain 
circumstances.  To enable that to be delivered we were recommending that the Carers 
(Recognition and Services) Act 1995 and the Carers and Disabled Children Act 2000 were 
both amended to bring them into line with our recommendations in relation to the adult 
social care statute as it then was.  Either they would then be brought together so there would 
be a freestanding young carers’ statute or they would be transported into what has become 
the Care and Support Bill.  There has been a step forward in that the Government have 
recommended that there should be working together between the children’s services and 
adult services, but it is not going as far as we would want.  When there is an assessment it is 
still done under the old regime so there is still a requirement to show that a young carer is 
delivering substantial and regular care.  The threshold is different; it is not the low threshold 
we have recommended in the adult social care statute.  That is where we think there is an area 
for improvement. 

Baroness Pitkeathley: The Government has suggested that some of these provisions could be 
covered in the Children and Families Bill rather than here.  Could I ask what your view of that 
is? 
Frances Patterson: Yes, obviously it could be.  However, as this is a Bill dealing with social 
care, and we are looking at young carers with transitional provisions—so 16 and 17 year 
olds—where they may go into continued caring as adults, our view would be that, on balance, 
it would be better within the social care Bill.  There has been confusion as to the transitional 
process and therefore it would be better to keep it as a discrete package.    

Q85  The Chair: I have one further question relating to Clause 25, which deals with personal 
budgets.  I wondered whether or not you considered there to be a material difference from the 
way in which the current legal framework is formulated.  In the area of direct payments it 
talks of how the local authority, in calculating what it is going to provide by way of resources, 
has to do that by reference to the reasonable cost of securing provision.  In Clause 25 there is 
no similar sort of test.  Courts have taken this into account when attempting to resolve 
disputes in this area.  Do you think there is an issue there that needs to be considered? 
Frances Patterson: There will be an issue in terms of interpretation but that is one that may 
well be able to be dealt with by way of guidance, whether a Code of Practice or statutory 
guidance.  It would relate to how the provision is actually interpreted.  I am not sure, if you 
are thinking about whether there should be included in that clause a further test, whether that 
is actually necessary from a legal point of view. 
Tim Spencer-Lane: The only thing I would say in addition to that is that the big step forward 
from our point of view is that personal budgets are placed on a statutory footing.  At the 
moment they are just dealt with in guidance, sometimes in statutory guidance and sometimes 
in best practice guidance.  It is important for them to be clarified in law.  Based on that, 
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provisions like the reasonable cost provisions could be catered for in things like guidance or 
regulations if the Government wished to do that.  I think that is a reasonable approach to 
take. 

Q86  Baroness Jolly: Prior to drawing up your report you clearly consulted widely and took 
evidence widely.  Based on that, what are the primary areas of implementation of the 
legislation that you think might be difficult?  Following that, are there improvements needed 
to the Bill to address the difficulties you were identifying? 
Frances Patterson: You are right about the consultation.  The consultation process, I am told, 
is the largest the Law Commission has ever done.  We made a particular point of going up, 
down and across the land and meeting with everybody from Ministers down to very small 
groups of service users.  We felt it was very important in this area to understand how things 
worked on the ground because there were going to be practical issues that we needed to get 
our heads around to address as part of the legal framework, which we could not do unless we 
went out and met as many people as we possibly could.  That is the background in terms of 
consultation. 
In terms of implementation, first of all there are the legal provisions in relation to carers.  
They set out a new, clearer legal framework and it is important that there is appropriate 
guidance issued as to how those clauses, as they are now, will operate.  That is not to say that 
the Bill itself can be improved in that way; I am not sure myself that it could.  However, 
guidance is particularly important in that area. 
Another area that is also important relates to what is now Section 21 of the National 
Assistance Act.  Our concern was that that provided a safety net for residential 
accommodation of people under that particular section.  Therefore, we were anxious that that 
should remain.  The Government has taken the view that that can be dealt with appropriately 
through regulations.  That may be right but until we see the regulations we do not know.  We 
have not seen them yet so I do not know.  It is an area of potential vulnerability that should be 
scrutinised.  That is not to say it cannot be done but it is clearly an area that needs to be 
looked at very carefully. 
Another area is that of safeguarding, where again there is a new regime that we 
recommended, which is being taken forward in the Bill.  It is important there that appropriate 
guidance is given.  There is one area there that could be improved.  Part of our 
recommendation was that there should be regulations in relation to safeguarding that allowed 
the Secretary of State to add to the powers of the safeguarding boards.  That has not been 
taken forward.  Although it might be regarded as a point of detail we do think that that would 
be preferable.  The other recommendation we made about safeguarding in terms of 
regulations was that there should be regulations about investigation.  The Government have 
rejected that, saying it would make it too formal and it was right that there should be more 
individual discretion on the part of the boards for investigations, because they are not all 
going to be the same.  That is right and we would accept that.  Those are the three main areas 
we would have in mind. 

Baroness Jolly: I come back to Section 21 of the National Assistance Act, which you were 
quite anxious about the provisions remaining for.  Is that something this Committee would 
do well to look at? 
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Frances Patterson: It is certainly something this Committee should consider, yes. 

Dr Wollaston: Does the provision of the powers of regulations accord with the Law 
Commission’s recommendations or are there areas where you think we should have gone 
further and had them on the face of the Bill? 
Frances Patterson: In general, the recommendations that we made for regulations have been 
taken forward.  There are certain instances, and I have given one already, where it has not 
been taken forward.  It may seem at first blush that there are a lot of regulations being 
brought forward under the Care and Support Bill but we, too, were recommending that there 
were a lot of regulations.  That, partly, goes back to the architecture that we had in mind for 
the new legal framework for adult social care.  That was that there would be a single statute, 
supported by regulations and assisted, in terms of interpretation, by guidance.  We wanted a 
Code of Practice but the Government have gone for a different option.  We do not have any 
problem with regulations in themselves.  It would be right for them to flesh out the details in 
certain matters.  It is important that the fundamentals of rights and duties are set out in the 
statute, so that is clear, but the details are in the next step of the hierarchy. 

Q87   Lord Warner: I want to bring us on to the issue of the Code of Practice.  You clearly 
gave a lot of consideration to this idea and recommended a Code of Practice to govern all 
adult social care instead of issuing guidelines.  What were those considerations that brought 
you down on the side of the Code of Practice?  The second part of that is: do you feel that the 
provisions in Clause 50 of the Bill, providing for general guidance, will be sufficient to avoid 
confusion in an area that has often been a cause of confusion for many members of the 
public? 
Frances Patterson: To start at the beginning, our objective was to produce a situation of 
clarity.  As you have said, the existing situation is confused and is recognised as being 
confused.  There is a swathe of guidance out there, the status of which is often regarded as 
uncertain as to whether it is statutory or non-statutory.  Frequently it is regarded as unclear.  
That has come into place, not entirely but to a significant degree, by the use of directions by 
the Government.  We were seeking to move away from that.  Other statutes in this area, such 
as the Mental Capacity Act and Mental Health Act, operate with a Code of Practice that is 
statutory.  Both of those Acts are regarded as good and as working well.  Therefore, we 
thought that was the route to follow. 
The Government have set out, in their response to us, that they accept our arguments but do 
not think our suggestion for the way of dealing with them is the right one.  Hence they have 
put Clause 50 in the Bill.  Clause 50 in the Bill, if you examine it, is very similar in its wording 
to Section 7 of LASSA.  So we are concerned with the sheer breadth of its power.  What we 
would not want is for there to be the recreation or potential to recreate the system we have 
now with a plethora of directions, the status of which people are uncertain about.  The 
difference between a Code of Practice and statutory guidance seems to be the issue of 
parliamentary oversight.  Both, after all, have to go out to consultation; clearly that is a vital 
step in either of them.  The Government, in their response to us, said that a Code of Practice 
is inflexible and cannot respond in situations of urgency.  If one looks at the Mental Capacity 
Act, which as I said is accompanied by a Code, there was concern there, after it was brought 
into force, about the fact that there were too many deprivation of liberty safeguards cases, 
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which the Code did not deal with adequately.  The Government there was able to issue a 
circular.  That shows that a Code of Practice can work; it can be responsive.  A way to do that, 
or alternatively a way to remodel Clause 50, would be to make it a default power.  At present 
it is just very broad.  There are default powers in other areas of legislation, for example under 
the Chiropractors Act where Section 34 gives the Privy Council a default power to act in 
certain circumstances.  Our concern would be, firstly, that we think a Code of Practice is 
appropriate and fit for purpose here.  It follows the model of other statues in this area.  
Secondly, if one has to go down the statutory guidance route, which the Government has 
chosen to do, Clause 50 should be remodelled in the way I have set out. 

Q88   Lord Warner: Can I ask you a couple of supplementaries following that very helpful 
answer?  There are several issues around adult social care, which interact in a rather complex 
way; they will continue to interact.  The three or four that I would mention are: continuing 
care, charging, eligibility criteria and portability.  Now, there is some overlap in the way you 
try to explain how all of that works.  As I understand it, if the Government kept the Bill’s 
framework as it is, it would choose how it wanted to explain guidance in many of those areas, 
whereas a Code of Practice, as I understand you were trying to get at, would mean you would 
have to, in a sense, cover the waterfront in terms of the provisions in the Act.  So you would 
be more likely to get coherence in the guidance at any one time and remove some potential 
legal challenges if you had a statutory Code of Practice.  Is that a fair summation of where we 
could end up?   

A supplementary to the supplementary is: is rejection of your Code of Practice likely to make 
the work of the courts more difficult over time, in the sense that there would be a single 
document that they would be able to refer to most of the time? 
Frances Patterson: In terms of your supplementary question: first, yes obviously you are right 
that there are different areas of social care, which create their own problems.  We imagined 
that the Code of Practice would include examples in relation to each of the areas and 
therefore that would make interpretation of the Bill—or ultimately the Act—clearer and 
easier so far as the courts are concerned.  I should say that, in terms of the Code of Practice 
approach, as part of the consultation we had 88 replies in relation to that.  80 of those were 
supportive of a Code of Practice as the right way forward.   
As to the supplementary to the supplementary on whether the Government approach will 
make it more difficult for the courts, there is an element of crystal ball gazing there, if you do 
not mind me saying, which is almost impossible to answer.  Clearly the courts have not had 
difficulty with the Code of Practice supporting the Mental Capacity Act or the Mental Health 
Act; there, you have a tried and tested regime.  In terms of statutory guidance, the difference, 
as I have said, is the absence of parliamentary oversight.  The question is about how 
important that is.  We thought it was important because it gave it that element of 
independence.  So, although we were suggesting it was done by negative resolution, there was 
the opportunity if thought appropriate to raise questions and matters even at that stage.  So it 
is that opportunity that is omitted with the Government’s approach as it is now. 
Richard Percival: Your original diagnosis, which was also our original diagnosis, was that 
there was a confusing plethora of advice of different sorts: guidance, statutory guidance, 
non-statutory guidance, good practice guidance and so on.  We would frame the tension 
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between flexibility on the one hand and clarity on the other in terms of that problem.  
Perhaps what you were driving at when you were talking about the different areas that you 
could address in different forms of guidance was that the Government’s approach might be 
more flexible in allowing them to create tailor-made guidance for continuing healthcare or 
eligibility criteria.  We see the problem not as having been the lack of flexibility but too much 
flexibility.  Having something called a Code of Practice, which was more formal and had to go 
through the formal process of coming to Parliament, would be a useful discipline in requiring 
the Government to think clearly about what needed to be statutory guidance, with the strong 
legal force that has, and what needed to be only non-statutory guidance or best practice 
guidance. 

The Chair: I imagine in your written submission, which the deadline is looming for, you will 
be elaborating on this.  If you have not already done so, would you supply us with an 
additional note picking up on Frances’s point about remodelling Clause 50?  
Frances Patterson: Yes, certainly. 
The Chair: It would be useful to have a bit more detail as to what you mean by remodelling so 
we can consider that alongside your preferred approach of a Code of Practice. 
Frances Patterson: Yes, certainly, I will set out the example. 

Q89  Baroness Greengross: I think, Frances, you have already touched on the fact that the 
Government did not agree with your recommendations to repeal the Government’s powers to 
issue directions with regard to adult social care on the grounds that these might be needed in 
an emergency.  In an emergency, do you think the existence of these powers could cause 
harm to the system? 
Frances Patterson: Do you mean the existence of a power as broad as Clause 50? 

Baroness Greengross: No, Section 7 of LASSA. 
Frances Patterson: Yes, as you said, I have already dealt with that to some extent.  As it is 
such a broad power, our concern is that, in time, there would be a replication of the current 
system.  Although the Government say in their response to us that they accept our arguments 
and will produce a tailor-made solution to the problem we flagged up, Clause 50, in our view, 
is not that tailor-made solution.  It is too broad.  That is the problem. 

Baroness Eaton: Do you think there is a risk that the wellbeing principle will raise 
expectations regarding the level of care provision beyond what will be available?  Will this 
scheme work if there is no limit on care payments by individuals or a very high cap is fixed? 
Frances Patterson: We think the overarching wellbeing principle is fundamental because that 
sets out the purpose of the legislation.  It is important that all parties, whether service users, 
carers or courts, understand the purpose of the legislation.  That is to provide a positive 
statement guiding all decision makers under the legislation.   
In answer to the question about the cap at whatever level, our remit was to produce a legal 
framework.  To do that, we produced recommendations, which we said in the report were 
resource neutral.  What that means is that they are resource independent.  So it does not 
matter whether there is a cap, or, if there is a cap, at what level it is.  They provide a 
framework for the system to work effectively on a legal basis, independent of whatever the cap 
is.  In response to the part of the question I have not yet answered—would the wellbeing 



Draft Care and Support Bill     84 
 
 
 

principle raise falsely high expectations?—the answer is no.  It is a clear, directive principle, 
which we think is right in this area of law: the wellbeing of the individual should be the guide.  
How that is interpreted will of course depend on each individual circumstance or decision to 
be made. 

Q90  Dr Wollaston: I have a quick supplementary to that.  Would it have implications for 
when the clock started ticking for when people were working towards the cap? 
Frances Patterson: I am not sure I have understood the question correctly but I think the 
short answer is no, because of what I have already said.  We are there to devise the legal 
framework and, within that framework, produce a clear, legal structure that is independent 
from the cap and funding. 

Dr Wollaston: What I mean is, would people be able to challenge in the courts that starting 
to work towards the cap should start at an earlier time?  In other words, people might need 
more support towards their wellbeing at an earlier stage than they needed support towards 
more high dependency needs.  That is what I am trying to get at. 
Frances Patterson: Of course there is the scope for challenging decisions that have been made 
on an individual basis; that will be by way of judicial review.  As part of that there is the issue 
about how the wellbeing principle feeds in.  It does feed in, in our view, because that is part of 
the context in which an individual decision is made.  It may be that the decision is flawed 
because either the wellbeing principle has been ignored or it might have been wrongly 
interpreted in a way that is flawed legally, so it has a role to play.  Those are different matters 
to the cap.  Obviously the issues in cases that are brought are going to be individually fact 
sensitive.  It is difficult to deal in generalities.  The overall position is that the wellbeing 
principle has a direct effect as part of the context that will guide the decision maker, but that 
will be independent from the level at which the cap is set, which is likely to be set in 
regulations and through national eligibility criteria. 
Richard Percival: The wellbeing principle applies to decisions under the Act.  What those 
decisions are is formulated by the structure of the policy introduced using the Act.  In 
particular, with the time in which the clock starts ticking, one would expect that to be 
provided for with quite hard-edged legal requirements that the Secretary of State makes in the 
regulations.  Taking a decision about that, where there is discretion for the local authority to 
take a decision, the wellbeing principle comes into play.   It comes into play within the 
context of the decisions the framework and policy imposes upon the relevant decision maker. 

Q91  Lord Mackay of Clashfern: I just wanted to ask about this question of legal 
enforceability, which is the way the Government put it.  I get the impression, and I hope I am 
correct, that you think it is legally enforceable in the sense that it should be taken into account 
and properly interpreted in any decision under this Act. 
Frances Patterson: Yes we do, is the short answer.  You are possibly referring back to where 
the Government, in their response to us, talk about it providing “indirect guidance”.  We 
would not analyse the legal framework in that way, as is clear from what I have said.  We 
regard it as direct guidance, which will influence decision makers.  Therefore it is something 
the courts can take direct account of as a very material consideration, in the same way that 
would apply to legislation and challenges under the Mental Capacity Act.  
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The Chair: By extension, in your view, do those parts of the Bill that require the Government 
to produce regulations or guidance, for example in terms of eligibility or other aspects of the 
Bill, mean that they themselves, as decision makers, will have to take the wellbeing clause into 
account?  If not, would that be desirable? 
Richard Percival: The wellbeing principle, as it is set out in both our structure and the Bill, is 
applied to local authority decision makers.  It is not an overarching responsibility on the 
Secretary of State.  Of course, the Secretary of State’s decisions have to be about whether 
something would be reasonable, rational and so on.  I do not think the wellbeing principle 
would come into play in a challenge to the Secretary of State’s position in quite the same way 
it would do in a challenge to an individual local authority’s decision, where they are 
statutorily obliged to have regard to that principle. 
Frances Patterson: It would not.  Clause 1 is a general duty of a local authority; it is absolutely 
clear.  There is no scope for a broader application. 

Q92   Lord Warner: Can I just explore this a bit further?  In real life, the way the Bill is 
structured means it could well end up with a situation in which one set of local authorities 
treated a person in certain circumstances in a particular way and another set of local 
authorities, with a person in exactly the same set of arrangements, treated them very 
differently.  One could envisage a legal case being fought on the basis that they could not both 
be being treated in accordance with the wellbeing principle, because they were being treated 
by local authorities in very different ways despite having very similar, if not identical, 
personal circumstances.  You could presumably argue that the Secretary of State was at fault 
because he allowed that kind of arrangement to take place because of the guidance that was 
issued.  I do not think I am fantasising too much in saying that.  How does a wellbeing 
principle that is legally enforceable affect those circumstances?  Does the Government’s 
approach of an indirect guidance change the situation in those circumstances? 
Frances Patterson: In terms of the difference between local authorities and their approach, 
there obviously has to be an element of local discretion in relation to local circumstances.  
However, we hope that, through the Code of Practice—or, as the Government are saying, 
through their statutory guidance—there will be an elaboration of the philosophy of the Act 
and there will be examples about how it should work.  Those will assist the local 
interpretation for the individual local authorities.   
There will always be local circumstances pertinent to a relevant local authority that will not be 
replicated elsewhere.  For example, if you have an authority in a large metropolis, such as 
Liverpool, they are going to be very different and respond differently to their local 
circumstances compared to Cornwall.  There will be certain points in common, and we 
envisage that those would be set out in guidance about how the Local Authorities Act will be 
governed by the wellbeing principle, but one must allow for an element of local discretion.  
Although there will be a clearer and more consistent approach, that does not mean to say that 
local authorities’ hands are tied and they always have to act in the same way.  It is important 
to get that over, so there will be that degree of local discretion. 
Richard Percival: It would also depend critically on the policy the Government was pursuing 
about eligibility criteria.  If you are thinking about a situation in which you have something 
similar to the FACS bands, where local authorities choose different levels, you could do that 
and you could do that successfully under our scheme and the Bill.  In other words, if the 
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regulation specified that that is how the structure is to work, the decisions upon which the 
wellbeing principle comes to bear are decisions within the context of that overall policy.  So if 
one local authority only met “critical” needs but another met “moderate” needs then the 
wellbeing principle would not determine that you could not have that policy, in terms of 
something equivalent to the FACS banding system.  It would mean that within that FACS 
type structure, the wellbeing principle would apply to each individual decision that is made. 

Lord Warner: So are you saying that, if I was in Cornwall and they were offering only 
“critical” and there was someone else in the same situation in Merseyside who was getting 
“moderate”, I could not mount the challenge that my wellbeing was adversely affected in 
Cornwall? 
Richard Percival: The challenge in any event would be a judicial review of the decision.  
There is no freestanding course of action based on wellbeing. 

Lord Warner: No, but I could pray in aid wellbeing.  That is why I am trying to understand 
what the significance of the wellbeing principle is. 
Richard Percival: I think I would put it the other way around.  Say you were challenging an 
individual decision and saying, “You have mis-assessed my needs” or, “You are not providing 
services that meet my needs adequately”; in that situation the wellbeing principle would have 
a hard-edged impact because the local authority decision maker, who made those decisions, 
should have been exercising its functions to promote your wellbeing.  That does not apply to 
the Secretary of State’s decision to introduce a FACS type system.  This speaks to the limits of 
our role as the Law Commission.  Our role is to create a legal framework, which allows the 
Secretary of State and Welsh Ministers to implement the policy they wish to implement.  The 
wellbeing structure fits into the policy, rather than determines the policy. 

Q93  Lord Mackay of Clashfern: Would it be possible for a litigant to challenge a regulation 
made by a Secretary of State on the basis that it did not take proper account of the wellbeing 
principle?  
Richard Percival: I think it could indirectly but not in the direct way you could if you were 
challenging a specific local authority decision.  Indirectly I imagine that the argument would 
be that the Secretary of State was, in the decision he had taken, making it possible for local 
authorities to properly fulfil their functions in light of the wellbeing principle. 

Lord Mackay of Clashfern: It would be a challenge to his regulation: the regulation he made 
has been inconsistent in some way with the wellbeing principle. 
Richard Percival: At some remove, but yes. 

Baroness Greengross: I did some research many years ago about two London boroughs and 
the lives of two elderly people with similar life conditions who were treated quite differently 
in those two London boroughs and what happened to them.  I just wondered, in this sort of 
situation, what would happen.  We know there are very big differences.  It is not really about 
postcode but policy differences because of financial constraints.  What happens if somebody 
here cannot get anything except critical-need social care but across the river they get much 
earlier interventions?  There is a very big difference in wellbeing; could you challenge that?    
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Frances Patterson: Not in itself because you would be challenging the unlawfulness of the 
decision in Westminster, to use your example.  You might be able to use, as part of the 
evidence, what was happening over the river but that does not necessarily mean that the court 
would have to take that into account.  It is the lawfulness of the decision within Westminster 
Council’s area that we would be looking at, in your example. 

Q94   Baroness Pitkeathley: One of the great problems for service users and carers is finding 
out and getting information about your rights, entitlements and what services are available.  
The Government has chosen to give this control to local authorities in not very specific terms; 
some might even say they are quite vague terms.  Do you think there is anything more we 
need in the Bill to ensure that people receive consistent information and to avoid confusion, 
so it does not vary tremendously on where you live? 
Frances Patterson: The Bill sets out fairly high level requirements on the part of the local 
authorities.  They really are all encompassing so I do not think there is necessarily anything 
further that needs to be set out in the Bill.  So we are back to the issue of what there needs to 
be within guidance as to how the discharge of that duty to provide advice, information and 
assistance will actually be delivered.  There is nothing to stop the guidance setting out certain 
areas that will be covered nationwide—obviously, it will—and indeed the format of how that 
guidance is to be disseminated.  If you are looking at Merseyside you can recognise that one 
part is dealing with housing provision or dealing with the requirement of personal budget.  
Then you can look to see the same format elsewhere in the country.  I personally do not think 
there is anything further that should be set out in the Bill.  Indeed, you might say that if there 
was something further that makes it too prescriptive and takes away the discretion on the part 
of the local authorities, who really want to be able to disseminate as much as they can and in 
the ways that they see as most efficacious for the people who live within their boundaries. 

Baroness Pitkeathley: In your view, ought the guidance to cover things like how frequently 
the information is updated? 
Frances Patterson: Yes. 

Baroness Pitkeathley: So it should be that specific? 
Frances Patterson: Yes, absolutely. 

Q95   Baroness Pitkeathley: Just following on from that, where a local authority does give 
advice, for example on a care home, is the local authority going to perhaps lay itself open to 
being challenged or sued because they provide inaccurate or misleading information and/or 
advice? 
Frances Patterson: That is going to depend on the nature of the advice that was given.  If they 
are just providing a list of care homes, obviously they need to be kept under review but, 
having got a list, one would—as I did in relation to my mother—go around and look at them 
all and make one’s own decision.  That is very different in terms of somebody who may be 
asking further, more detailed questions on the part of a local authority official.  It depends 
really on whether there is a duty of care on the part of that official.  So far as our Bill is 
concerned, if there is any duty at public law in those particular circumstances it will depend 
on the nature of the advice: what is given and how.  In terms of private law and breach of any 
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statutory duty, there is no provision on the face of the Bill to give rise to any damages, so it is 
highly unlikely that there would be any course of action against a local authority. 

Baroness Pitkeathley: Even if the local authority had gone so far as to make a 
recommendation of a particular care home, which turned out to be inadequate? 
Frances Patterson: That goes back to my first example where I said it depends on the 
circumstances and the extent to which the local authority have accepted responsibility.  In 
your particular example there may well be a course of action regarding negligence.  Generally, 
as the Bill is at present, there would not be. 
Richard Percival: It is really a matter of general law on the private law side.  We think it is 
probably unlikely that the tort of breach of statutory duty will arise, because the courts are 
restrictive about that unless it is clear in modern drafting terms.  As far as negligence is 
concerned, it is conceivable but unlikely.  There is a legal test about whether a duty of care 
arises, which the courts use to limit its application to the statutory bodies.  Different lawyers 
will have different views about the likelihood of the courts coming to a conclusion on that.  
We ourselves have done work in the recent past about the inadequacy of the law in this area, 
but it does come down to the general law.  It is difficult to see the reason why there should be 
a different structure carved out than would apply in ordinary private law circumstances. 

Q96  The Chair: I have one further point on this.  One question we have had some comment 
on is regarding whether or not providing information and advice adequately defines the 
differences between information and advice and whether that is clear.  Do you think it is clear 
and, if it is not, do you think there would be benefit in going further in spelling that out, 
either on the face of the Bill or in guidance? 
Frances Patterson: There would be definite merit in spelling out in guidance what was meant.  
So far as the Bill itself is concerned, it would be difficult to come up with a general description 
more precise than that.  My approach would be to leave the phrasing as it is in the Bill but to 
elaborate in guidance what is meant. 

The Chair: In Clause 2, which deals with this issue of information and advice, it lists a 
number of things that local authorities must provide information and advice on and then 
goes on to talk about that having to be sufficient to enable adults to make plans for meeting 
their care needs.  It does not talk about financial advice; yet financial advice is another 
dimension in being able to make decisions about planning for your needs.  Do you think that 
needs to be stipulated or not? 
Frances Patterson: It does not talk about financial advice, you are right.  There are other 
clauses that deal with financial aspects.  I suppose it might be argued—I am not saying that I 
am going to—that under Clause 2A, which is so general about the system provided for by this 
part and how the system operates in the authority’s area, it might include financial advice.  
That would then be taken up in guidance.  For the avoidance of any doubt, if one wanted to 
go there, it could be included.  You put the question rather more precisely by saying: does it 
have to be?  I would say that it does not have to be but it could be. 

Q97   Baroness Eaton: The Government have agreed to local authorities having a duty to 
promote social care services.  Do you think they have the expertise to do that or is this an area 
where training and guidance might be needed?  Does it exist already?  The second part of the 
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question is: are there national duties that exist that we should be looking at and do help to 
stimulate and coordinate the market?  There are two halves to that question. 
Frances Patterson: In part that is going outside our area.  What I can say is that, during our 
consultation, which I spoke about earlier, there was support from ADASS and from the Local 
Government Association for the approach we were taking—which has been replicated in the 
Bill—on market shaping, intervention and so on, on the part of local authorities.  So they 
clearly regarded the local authorities as having appropriate expertise.  Of course, one can 
always say that further training is needed in everything.  I cannot say that nothing is needed.  
But they did not seem to regard that as a necessary step before going down that route.   
As to general duties, there is general power of competence under the Localism Act, which is a 
facilitating provision at present that can be used and under which local authorities can act.  So 
it seems to me that that is probably sufficient to be able to deal with it. 
Tim Spencer-Lane: All I would add to that is that I do not think there is any shortage of 
strategic planning provisions for local authorities.  They are required to do all sorts of things, 
like community strategies, joint strategic needs assessments etc.  Arguably, what is missing 
from the picture is a specific requirement on social services to develop social care services.  
Our recommendation on a specific market shaping duty in that respect was aimed at social 
services within that bigger picture.  There are certainly a lot of requirements and guidance 
around on strategic planning, which is arguably very similar to market shaping. 

Q98  The Chair: I would like to move on to safeguarding.  In response to my opening 
question you identified that as one of the areas where the Government had not fully taken on 
board all of the recommendations.  Subsequent to the Government’s publication of its 
response, it also issued a consultation about other aspects regarding the need for new powers 
to adequately safeguard adults at risk.  This was obviously an issue you considered at great 
length and, as you said, you engaged in a very extensive way with many stakeholders to 
formulate your proposals.  Do you have an opinion as to whether additional powers are 
needed for local authorities to effectively safeguard and, if so, what would those additional 
powers need to be? 
Frances Patterson: The Law Commission, as such, does not have any view.  What we were 
particularly concerned about in our report were those provisions in Section 47 of the National 
Assistance Act, which we felt were non-ECHR compliant.  We recommended to the 
Government that that should be repealed, which has been accepted, and that the Government 
did further research and then went out to consultation if they were going to amend that 
section.  The issue was whether there was a small group of people, in respect of whom the 
local authority could act under Section 47, but in respect of whom the local authority could 
not act under any other statutory provisions.  It is right to say that there is a very broad suite 
of powers available under other legislation for local authorities to act and to intervene.  The 
Government have accepted our recommendation in part, in that they have gone out to 
consultation, but as far as we are aware they have not commissioned any empirical research.  
We certainly have not seen any in relation to that.  We do not know what the result of the 
consultation has been.  I am not able to be as helpful as I would like to be in relation to that 
question. 
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The Chair: You started your answer saying that the Law Commission does not have a view.  
That invites me to ask the inevitable question: do you have a view? 
Frances Patterson: Personally, I would like to see the result to the consultation exercise.  The 
issue there is whether there is a gap.  If there is a gap then I personally think that is something 
the Bill could usefully fill.  But I currently do not know. 

The Chair: The Committee is keen to get the results of the consultation from the 
Department.  We have been assured that we will get them as soon as possible but it is useful to 
hear a witness making that point as well.   

The CQC is not mentioned in Part 1 of the Bill at all.  In the area of safeguarding, where it has 
certain statutory responsibilities, is there any merit in including a specific reference to CQC 
within the cooperation duty with regard to safeguarding boards. 
Frances Patterson: Yes there may be.  It is tempting to just say yes and say nothing more.  
The CQC is there now but it may change.  It may be given a different title.  In Schedule 1 to 
the Bill, which sets out the members of the boards, it says at paragraph 1(d), “Such persons, or 
persons of such description, as may be specified in regulations”.  That would be sufficient to 
bring the CQC or its successors in.  Indeed, the other paragraphs under that would be 
sufficient to allow a local authority now to include the CQC if they thought it was appropriate 
to do so.  Obviously, if the Committee felt they should be there as a member, come what may, 
that is how one would do it. 
Tim Spencer-Lane: Can I just add to that?  During the consultation responses we had 
representation from the CQC and they were very concerned about being required to attend 
every board meeting in every area of the country.  There is clearly a resource issue there.  
They were very keen to be involved in the duty to cooperate.  If there are safeguarding 
enquiries going on, they are required to take part in that.  On balance, we felt that was the 
better approach. 

The Chair: That is really the import of my question.  It was very much around the issue of the 
duty to cooperate, rather than being a member of the board itself. 
Tim Spencer-Lane: Yes. 
Frances Patterson: Yes. 

The Chair: That is very helpful. 

Q99  Harriett Baldwin: I just want to ask a little bit about the very tricky transition from the 
children’s services to adult services.  I know that you specifically recommended that, to help 
with that transition, 16 and 17 year olds would have the option of using adult care services, 
which was not included in the Bill.  I just wondered if you felt that what is in the Bill about the 
recommendation for adult and children’s services providers to work together on the 
transition will actually accomplish the same goal. 
Frances Patterson: As I said at the beginning, we think the provision in the Bill concerning 
the obligation for adult and children’s services to work together is a positive step.  So we are 
very much behind that.  Where we think there is a potential problem is that, although the Bill 
provides for assessment in relation to children of 16 and 17, it does not allow for the 
provision of services. 
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Harriett Baldwin: Or personal budgets. 
Frances Patterson: Or personal budgets, no.  Of course they would be entitled, under the 
Children Act, and if that assessment produces a package the Bill says that will be taken 
forward unless and until they are beyond the age of 18 and assessed under the statute.  It does 
mean that in the 16 and 17 year old category they do not have the provision of services or 
personal budgets. 

Harriett Baldwin: I would then ask the same question but from the point of view of young 
carers.  Again, you mentioned that at the beginning. 
Frances Patterson: It is the same answer. 

Harriett Baldwin: So do you have nothing to add to what you said earlier? 
Frances Patterson: No, I do not think so.  I think I made it clear then that we see it as being a 
deficiency in the Act. 
Tim Spencer-Lane: There are potential benefits for 16 and 17 year olds to be brought into 
adult legislation.  First and foremost would be enforceable rights to services that are not 
available under the Children’s Act.  There are also things like the wider availability of 
personalisation mechanisms, such as personal budgets, choice of accommodation provisions, 
direct payments etc.  There are advantages for service provision for 16 and 17 year olds in 
certain cases. 

Q100  The Chair: That concludes our questions for today.  As I said at the beginning, if there 
are areas you would like to amplify, with the benefit of further reflection, or clarify, please do 
add that either into your first submission or into a supplementary one.  That would be really 
very helpful.  Thank you very much for attending today. 
Frances Patterson: Thank you very much and we will provide the note about the default 
power.  

The Chair: Thank you very much. 
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LGA [Councillor David Rogers OBE], ADASS [Sarah Pickup] and ACDS 
[Lorraine Butcher] (QQ 101-131) 

Examination of Witnesses 

Councillor David Rogers OBE, Chair of Community Wellbeing Board, LGA, Sarah Pickup, 
President, ADASS, and Lorraine Butcher, Strategic Director for Children, Families & Adults, 
Cheshire East, ADCS. 

Q101  The Chair: Good morning.  Thank you very much for attending.  We are waiting still 
for one of our witnesses; the fact that we finished ever so slightly early may have caught them 
out but we should make progress.  Welcome to this, the third public hearing and sixth panel 
to give evidence to the Select Committee looking into the draft Care and Support Bill.  I 
should just say a couple of things by way of introduction.  One is that the Bill Team is present 
throughout.  They are here to speak if they are spoken to and to clarify factual points.  This is 
a public hearing and therefore it is being webcast live and is then subsequently available on 
the parliamentary website.  There will be a verbatim transcript and a copy of that will be sent 
for you to check subsequently.  There will be the opportunity, as I was saying when the other 
witnesses were leaving, to clarify or amplify.  Could you start by introducing yourselves and 
then I have a couple of questions to start the ball rolling? 
Sarah Pickup: I am Sarah Pickup, I am President of the Association of Directors of Adult 
Social Services.  My day job is Director of Health and Community Services for Hertfordshire 
County Council.   
Lorraine Butcher: My name is Lorraine Butcher.  I am the Strategic Director for Children, 
Families & Adult Services for Cheshire East Council. 

Q102  The Chair: Thank you very much and thank you both for attending today.  We were 
very keen to make sure we had both children and adult services here, not least for some of the 
reasons that came up just now.  To get the ball rolling, are the duties of local authorities and 
other service providers clearly defined in the draft Bill?  How are local authorities likely to 
respond to the requirements to “have regard to” specific matters?  Let me give you one 
example.  In Clause 6 it talks about “with a view to integrate”.  Arguably, the duty seems to be 
diluted in that way.  It would be interesting to get your view as to the requirements in that 
regard. 
Sarah Pickup: The Bill provides a good framework for adult social care services.  It draws 
together a lot of things and builds on the experience, both good and bad, of recent years.  So it 
builds in the things we have shown to work, like recovery and enablement, STaR services, and 
it tackles the issues raised by things like Southern Cross and Winterbourne View.  It does that 
quite well.  I do not want to speak on behalf of the lawyers and Frances but we have been 
asked to bear in mind throughout that this is just one layer and there are regulations and 
guidance underneath.  Actually, we need to make sure that the Bill is the enabling framework 
and that it is a much better enabler than the previous legislation, which we had to work 
around to do what we wanted to do.  We were able to do it but it was not helpful.  This Bill 
intends to enable us to do the things we all aspire to. 
In terms of the strength of the Bill around things like integration, I think it is fairly strong 
when seen alongside things written in the Health and Social Care Act.  Each of the bits of 
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legislation and guidance that have come out recently have duties on the various different 
partners, health and wellbeing boards, the CCGs and the NHS Commissioning Board to 
integrate, where that would deliver better outcomes.  The problem with a stronger duty to 
integrate is a question about what that means and what we would integrate.  What you 
integrate depends on what you are trying to achieve, where you are and what your local 
circumstances are.  I always like to look at integration as four different sets of things that you 
could integrate.  You could integrate commissioning and you could do that for one service, 
all, or many.  When people talk about integration they often mean integrated delivery, so 
there is one person going in to see people and you have generic teams.  That is another thing, 
which is a whole different set of organisations, often involving the independent sector as well 
as councils and the NHS.  Then in between that you have things like integrated access, where 
you want to have one front door where people can access therapeutic services, nursing or 
social care.  Or you can have integrated assessment, where you look once at what people’s 
needs are and then you holistically get a care plan to meet them.  The problem with having a 
firmer legislative requirement to integrate is that, in fact, you cannot really do that until you 
get to the regulation and the guidance.  What we really need is really good empowerment.  
Whether it happens or not will be to do with the will of the organisations who have those 
duties. 

Q103  The Chair: Thank you very much for that.  I have one final question.  Yesterday in our 
hearings we had quite a discussion around the issue of unmet need: how you define it and 
how local authorities and Government might respond to it.  At the moment the assessment 
procedures that local authorities use do not generally attempt to assess the circumstances that 
led up to a person having eligible needs.  The questions of, “How did this happen?” or, “Could 
we have done something different, earlier, to prevent the eligible needs arising?” are not 
asked.  Is that something that could be picked up more broadly in practice?  Is there anything 
the legislation might be able to do to create that feedback loop so that it does support the new 
duties around prevention? 
Sarah Pickup: I do think that that is an important area.  I do not think it is not done at all.  
Practice will vary around the country but attempts are made to look at unmet need, 
particularly because if you have an unmet need at a “moderate” level, you need to ask what it 
takes for it to trip over into “substantial”.   
The other important thing to say is that it is not the case that local authorities are only 
meeting needs above the eligibility threshold.  They are only delivering personal budgets and 
ongoing support to those people but there is a lot of community infrastructure, funding in the 
voluntary sector, telecare enablement and all sorts of things that are meeting needs below that 
threshold in order to prevent people going above the threshold.  Our line in ADASS, and 
indeed in my own authority, is that our priority must be to prevent, inform and advise.  
Where that does not succeed in keeping people out of the need for statutory services we 
should look at recovery, reablement and rehabilitation.  Only when those things leave people 
with an ongoing need should we look at personal budgets and eligibility thresholds for 
ongoing care.  So it is important that we understand what the drivers are.   
There are some really useful tools around now.  I do not know if you have heard about a tool 
called Care and Health Track, but that allows you to pull health and social care data together 
to see where the episodes of intervention were—whether it is outpatients, A&E attendance, or 
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a social care intervention—so you can look at what you can do to intervene at a different 
point and get a different outcome.  We were looking at this in my health and wellbeing board 
in Hertfordshire only yesterday.  There is really interesting data about the pattern of an 
individual’s attendance at A&E and outpatients before a home care package was put in.  Then 
it completely changes the pattern after you put in some ongoing support.  That sort of data is 
really valuable.  In ADASS we are working with a number of other organisations, such as the 
NHS Confederation and the Royal College of GPs, with the Department of Health and the 
NHS Commissioning Board to look at whether we can help develop tools that will help 
authorities.  We will particularly focus on health and wellbeing boards with that because it is 
not just about the local authority assessment but it must be across the health and social care 
spectrum.  It may be a health intervention that prevents a social care need, or a social care 
intervention that prevents a health need.  It is really important that we encourage that.  
Whether there is legislative support to that is more debateable. 
Lorraine Butcher: Can I just pick up on that point and reinforce what Sarah says there?  
Increasingly we are forming enablement teams with our GPs, community health service and 
our social workers.  The intelligence will be coming through those teams precisely to have 
that kind of preventative impact to stop acute needs coming through, whether at a medical 
level or a social care level.  Those things are beginning to happen on the ground; there is no 
doubt about it. 

Q104  The Chair: Can I just welcome Councillor Rogers to the Committee today?  You might 
want to say something to introduce yourself and maybe pick up on this question around 
whether the Bill, as it is currently drafted with the duty to “have regard to” various things, is 
an adequate arrangement.  
Councillor Rogers: Yes, thank you for the opportunity.  I am Councillor David Rogers, I chair 
the Community Wellbeing Board of the Local Government Association, which has 
responsibility for adult social care and all the integration issues with health.  I am sorry I was 
not here when you started the session slightly earlier than had been advised.   
I would start off by saying that we broadly welcome many of the proposals in the draft Bill, 
both around the Law Commission report and things that relate to that, and some of the detail 
of new suggested responsibilities.  We do feel there is a disconnect between policy aspirations 
and the funding implications of those.  This is a point the Local Government Association 
have been making for many years now.  It is not just about reform of the social care system, 
and to that extent the Prime Minister and Deputy Prime Minister’s comments on Monday 
were most welcome.  There is a funding need that goes well beyond what is proposed in the 
Dilnot reforms.  There is an ongoing gap; it is growing year-on-year and it is increasingly 
making the system unsustainable.  The policy aspirations are fine but they need to be matched 
with resources to be able to deliver them. 

The Chair: That is a point we will continue to have made to us, I am sure, and quite rightly 
so.  Thank you very much for doing it here. 

Q105  Barbara Keeley: I would like to ask a question concerning the duty on information 
and advice.  How do you interpret that?  What is your interpretation of the duty to provide 
information and advice?  Clearly the advice element of that is the part that might be tricky.  
To undertake that duty, how will you interface with other sources of information about 
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services, such as local Healthwatch organisations or the CQC?  We had a panel with the CQC 
yesterday.  Clearly they are gathering information, good and bad, which can be used about 
local social care providers. 
Sarah Pickup: As I have already mentioned, information and advice has to be right at the 
start of the things we do for people.  We do regard it as really important.  How it will work 
will inevitably vary from area to area.  Let me give you a local Hertfordshire example.  You 
mentioned Healthwatch and their duties to inform but even that will work differently in 
different areas.  About a year ago in Hertfordshire we set up a service called HertsHelp, which 
is a network linking all the voluntary sector together.  It is overseen by, and the initial phone 
number is answered by, a voluntary sector organisation that we tendered to do that.  They are 
able to signpost to whichever organisation is the best place to provide the right information 
and advice.  It incorporates the vast majority of the voluntary sector but also our libraries, 
GPs and other parts of the system that can help people.  So when we are looking at 
Healthwatch and the duties they have around information, we do not want to duplicate that.  
We are commissioning Healthwatch with it in mind that what we want to do is enhance and 
build on what we already have in place.  We will not recreate an additional point of 
information.  We will use HertsHelp as part of the solution within Healthwatch.  So there is a 
lot of onus on local areas to make sure that they join things up.  Then there is the link to 
national systems.  One of the fortunate things these days is that, with so many things being 
web-based, it is very easy to make links from one thing to another and to create signposts.  
Even if you are not the person who is going to use a web-based system you may phone a call 
centre, for example.  In Hertfordshire a customer service centre might answer your call, or 
HertsHelp might, but they can find the information that links to the national website. 

Q106  Barbara Keeley: Could I stop you there?  I understand, and I am sure lots of us here 
would agree, that local authorities are probably very good at signposting.  This is about 
advice.  Here is a whole group of people, particularly self-funders, who have never had advice 
before.  That is a very different point.  Extending from signposting, which I am sure your 
authority and voluntary sector providers are very good at, to the whole issue of advice is 
different.  Are you going to be advising towards this nursing home and not that nursing home 
and so on?  That is really a different ball game. 
Sarah Pickup: It does not have to be us that provides the advice.  We need to make sure 
advice is available.  In my signposting system in Hertfordshire, the HertsHelp system will get 
you to the place that can give you the best advice.  The CAB is part of that network, for 
example, if you need advice in that territory.  Our Money Advice Unit is part of that advice.  
We do a lot of welfare benefits advice.  Indeed, we have produced a booklet in Hertfordshire 
for GPs to use with their patients around the welfare benefit changes.  GPs were completely 
lost.  They had patients coming in, worried about potentially losing benefits.  Some need not 
worry, but they did not know that, so we have produced some information that they can 
advise people about.  Initially it is a very high-level piece of advice about whether you are or 
are not affected, but then it actually signposts them to places that can give better advice.  In 
terms of things like self-funders, financial advice and which care homes are good, we are 
starting to see systems developed both nationally and locally, which allow people to feed back 
their views of services and allow inspection reports and quality ratings—should we have them 
again in the future—to be included.  Some local areas have their own quality systems, which 
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they publish.  We are also developing things like e-marketplaces.  In Hertfordshire that will 
include access to properly registered and qualified independent financial advisors as well, 
because we in the council are not always the best person to advise about what you should do 
about your house.  We must make sure that we do not signpost you to somebody who does 
not have all the right bits of the IFA qualification.  There are special exams to do for advising 
about long-term care. 

Barbara Keeley: Sorry to persist, but are there actually concerns about this move to advice? 
Sarah Pickup: No, I do not think so. 

The Chair: Councillor Rogers, do you want to add anything? 
Councillor Rogers: I agree with everything that Sarah Pickup has just said but, to give you 
another specific local example, in East Sussex, where I am a County Councillor, we have long 
had a trading standards system that gives advice about electricians, plumbers, builders and all 
those sorts of trades, once they have been through a checking process to ensure that they are 
appropriate.  It would not be appropriate to give advice to go to a specific one but we can say 
that you can choose to go to a range that have been checked in various ways, including CRB, 
which is something that I think is helpful.  Over the past 18 months that has been extended to 
social care providers, mostly those who provide help with living at home, but there is no 
reason in principle why that cannot be extended further to a whole range of other providers. 

Q107   Lord Warner: I am sure that things are very good in East Sussex and Hertfordshire 
but what I really want to hear from the LGA and ADASS is the confidence level you have that, 
across 150 or so local authorities, there will be a really good service, particularly in the 
financial information area.  This is totally new territory for many local authorities.  I 
acknowledge my interest as a member of the Dilnot Commission.  In that Commission’s 
report it was clearly an area of great concern and mystification.  Are we confident that 150 or 
so local authorities are going to be able to give good, sensible advice about annuities, equity 
release, and issues of that kind.  That is what a lot of this is going to be about in the 
self-funding group of people. 
Councillor Rogers: I would very much hope so, Lord Warner.  The reason I say that is 
because a whole range of new duties have come the local authority’s way in recent years, 
particularly with respect to the Health and Social Care Act, the return of public health, and 
the creation of health and wellbeing boards.  There have been various stock takes and checks 
on how that is going around the country.  The evidence is that that is being done in an 
entirely appropriate way and that the vast majority, very close to the total of 152, are very well 
placed to take on those new responsibilities.  To be fair, the crucial point is that once we know 
the specifics of what the Government intends to do with Andrew Dilnot’s proposals, as 
opposed to a commitment in principle to introducing a cap, then similarly those new 
processes can be introduced.  I have every confidence that they can meet the needs you have 
quite rightly asked about.   
Sarah Pickup: It is always difficult to say that things will be fine in 152 different places.  Even 
in the NHS, which is a national system, we know that things vary from location to location.  
So I cannot say that it will be fine in 152 places.  However, I cannot think of any local 
authority that does not think information and advice is important and is not taking steps to 
improve it.  I do not think all local authorities, who vary in size and capacity, will be well 
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placed to deliver the advice themselves about annuities and equity release.  We know that 
there are providers out there, both nationally and locally, who are able to do that.  Quite a 
number of authorities are signing up to the not-for-profit Paying for Care website and 
making that available to their citizens.  That is run at arm’s length from partnerships and 
provides initial advice about the kinds of things you might want to consider and suggests 
whether you do or do not need to signpost to an independent financial advisor.  The way I 
would anticipate using that, as some places are, is that you make that available and then, 
through some of the processes David talked about, saying who in an area you could go to for 
independent financial advice, is the sort of thing we could help with.  It is not necessarily the 
case that our staff are expert on those things but we have got to know a man or a woman who 
can.  That is the key thing.  We need to be able to get people connected with the right people.  
In the majority of 152 places, that is something that is understood and will happen.  There are 
always exceptions, I am afraid. 

The Chair: Would it help if the Bill was explicit about financial advice and making it more 
likely that more of the 152 would actually consider that as part of the offer they had to 
develop? 
Sarah Pickup: I suppose there is no harm in clarity but you need to make sure you do not 
exclude one thing by being specific about something else.  A lot of us are clear about the 
issues that have led to the need for this, and it is said through the Dilnot Report.  Financial 
advice is one of the things people find hard to access and trust.  The financial services 
industry is not necessarily the most trusted industry that we have, so it is really important to 
have local authorities helping to get people to people they feel they can trust and have the 
right qualifications. 

Q108   Baroness Eaton:  I am moving on to the issue of market provision in my question.  I 
would like to know what you think the implications for local authorities are of the general to 
promote diversity and quality in the provision of services.  Do you think that local authorities 
currently have the capacity and capability to encourage a diverse and high-quality range of 
providers to enter the care market? 
Councillor Rogers: I am happy to start on that.  I would say that a great deal has already been 
done along that road.  The diversity of the market in social care is already far greater than it is 
in healthcare, for instance.  This is not something that is going to happen overnight and it is 
not something where I could say that 152 local authorities are currently doing equally well.  
Nevertheless, significant progress is being made.  I do not see this as a major difficulty; I see 
this as a role for the LGA and ADASS to ensure that all of our members are aware of what is 
being done in the best places and improving their services to bring them up to that standard.  
I also think it is something that, like so much of this, is not simply a matter for local 
authorities.  We are always talking about all of this in the context of integration between 
social care and health.  Therefore, there will be other commissioners of services who have a 
role in this as well.  I could expand on that but Sarah or Lorraine might wish to do so. 
Sarah Pickup: Yes, without doubt this is a crucial issue and we are not all where we need to be 
on it at the moment.  That is one of the reasons why we have a market development 
programme underway, offering a range of tools to local authorities to help those that are 
further ahead and to bring up to speed some of those that are struggling a bit more.  A lot of 
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the other things that are around at the moment, including the need to use a joint strategic 
needs assessment, the requirement for a health and wellbeing strategy, and the bringing 
together of the health and wellbeing boards themselves, are all useful levers in getting to 
understand this requirement.  The personalisation agenda pushes us to think about the 
different sorts of things that people want in order to help meet their needs: the things they 
would like to choose if only they were out there in the market.  There are a range of 
approaches to this across the country, from authorities that are quite well respected but have 
gone through a fairly constrained number of providers, to others that are looking at 
encouraging micro providers, social enterprise, and a whole range of provisions.  The 
problem with that is that the more providers and diversity you have, the more the challenge 
of monitoring and managing equality increases, because you cannot be everywhere all the 
time.  You cannot follow a home carer or a personal assistant into their visit.  The way in 
which we discharge these duties needs to be carefully thought through.  We need to think 
about working closely with provider associations and making sure that we have robust 
provider associations in local areas.  They can be a really good vehicle for accessing providers 
we do not commission from—for example, who are only providing to self-funders—for 
training personal assistants, and for channelling training resources.  The best provider 
associations do that really well and really are of assistance to local authorities in helping 
discharge the duty.   
Of course there are some challenges.  Where we have a provider from whom we commission 
a lot of service we are quite closely in contact with them.  We are looking at the quality of 
their service, contract monitoring and so on.  There may be a provider in our area that we do 
not use at all.  We have no powers really, other than if there is a safeguarding issue, to look at 
the quality of that service.  We can sometimes use partners.  For example, we may not be 
involved but district nurses may be visiting.  So you can have other sources of information.  
There is a challenge to being held responsible for services where you have no real capacity to 
find out what is going on until something happens.  Safeguarding does give you that power, 
should that arise, but of course you hope not to get there.  So yes, I think there are capacity 
issues in some places—we are trying address them through the programme of development—
and there is a lot of learning to be done.  I do think we must closely work with providers 
because they have key responsibilities here too, and those provider associations could be 
really helpful. 

The Chair: Can I ask Lorraine to build on this a bit?  There is already a provision in regards 
to childcare around sufficiency of supply.  Could you say what lessons one can draw from that 
and how they might apply to this market-shaping duty? 
Lorraine Butcher: It has been absolutely fascinating and it is a real privilege to have both roles 
and have that lens into both functions.  The parallels are quite common.  There is a lot of 
learning we can bring from children’s services to adult ones, as we can, vice versa, particularly 
in the area of personalisation and strategic commissioning.  There are real opportunities 
around some of the combined work on learning disability as well that I hope we can move 
forward more effectively.  There are all those issues to do with sufficiency statements, and we 
have good experience in family and information services.  That would be the equivalent of the 
information, advice and guidance picture.  What we have in children’s services—although I 
am not sure how long we are going to keep it for—is around that business advice and support 
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to some small providers in the childcare market.  Again, we are looking at what the span of 
that role may be, but again I would come back to David’s point: it is wholly dependant upon 
funding and resource levels as to how much of that you can sustain, expand, connect, or make 
use of some of the skills we have in some council areas to broaden into other areas as well.  
There are some real opportunities for good, positive learning and transferability, subject to 
the resources being in place. 

Q109   Baroness Greengross: I am very interested in national portability, which is something 
very important in this Bill.  Do you think it achieves the right balance between that and the 
local provision of services? 
Councillor Rogers: For some time now the LGA has supported the concept of a portable 
assessment that would be valid anywhere.  It is important that that national element is 
balanced with the local provision.  As we all know, communities are very different and very 
diverse around the country.  To go back to the point we were talking about just now, the 
range of providers is very different in different parts of the country, as are the local 
circumstances: whether they are urban, rural or any other factor you might choose to bring 
into account.  That balance between portable assessment but local decisions on how those 
needs are met is something we have always said is extremely important.  We strongly believe 
that the decision-making about how those needs are met for those who are receiving 
taxpayer-funded services should be a local decision. 
Sarah Pickup: The Bill is the top layer of this legislation.  It suggests that people should have 
portable assessments and balances that with the local resource decisions.  A lot depends on 
what is in the things underneath the regulation and guidance in terms of how we are directed 
to manage that and what the developments are around national eligibility criteria and how we 
are required to apply those.  In the current local government funding system I do not think it 
would be possible to say, “This need equals that amount of money”, or even, “This 
assessment, which delivers this service here, must be the same service you get there”.  What 
we must make sure is that there are no gaps.  So when you move your assessment need should 
go with you and, preferably, the threshold is the same.  Let us say you came from an authority 
that had a fairly traditional approach to meeting needs and helping an individual do certain 
things, and you move to an authority that wants to promote independence, you will not get 
the same thing but it might be better.  You may not think it is better at first, because you may 
get something different that requires more proactive input from you.  Some people are happy 
with that and want it, but some do not.  The same is true for relatives.  If you say, “We will do 
things for you”—I have had people complain because so-and-so gets their tea made but they 
are required to help make their own tea.  This is about enablement and promoting 
independence and skills.  So saying that the service follows from A to B is not the right thing, 
but there must not be a gap.  The Bill does provide appropriately for that. 

Q110  Margot James: Sarah has partly answered my question.  I am concerned about 
portability.  We heard evidence yesterday that confirmed for us that steps towards improving 
portability are quite small.  In respect of the point made by Councillor Rogers, communities 
might be different but individual needs do not vary hugely.  If you have dementia in 
Aberdeen it is not that much different from having dementia in Welwyn.  I am very 
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concerned about the huge variation in services.  I feel, to an extent, that there is a wall of 
complacency about that issue.  However, Sarah did in part answer my question. 
Sarah Pickup: I would add to that that you cannot ignore the funding issue.  I did mention 
the differential funding settlements.  It is the case that there are some services that are 
available in some areas that are not available in others, simply for affordability reasons. 

Margot James: I agree with you but should we be challenging the funding structures? 
Sarah Pickup: Absolutely. 

Margot James: I do not mean the amounts of money; I mean the structures and how it is 
allocated, certainly on the health side.  Would you agree that the balance between the 
differentiation according to demography and income status versus age is not right, and that 
not enough account is given to varying age levels between different parts of the country.  
There is far too much account paid to socioeconomic status in that balance.  What do you 
think about that? 
Sarah Pickup: It is a whole separate question and one that could absolutely do with exploring.  
People have tried to explore it and then put the lid back on the can of worms.  It is very 
difficult. 

The Chair: Councillor Rogers, do you want to contribute to that? 
Councillor Rogers: Whatever my personal views on this might be, as far as the Local 
Government Association is concerned we represent all local authorities in England and 
Wales.  There will be those who argue for greater emphasis on socioeconomic issues and 
those who argue for greater emphasis on age-related issues.  So yes, I understand the problem, 
but I cannot provide you with an answer this morning. 
Lorraine Butcher: Having worked in very heavily socially deprived areas and now working in 
an area of a very different socioeconomic mix, with a massively increasing ageing population, 
I feel genuinely torn.  You experience it in different ways. 

Q111   Lord Warner: I just want to separate out two issues, which keep getting conflated on 
this issue of portability.  There is the assessment of need and then there is the local response 
to that need.  This whole area has been bedevilled by an unwillingness to keep these two 
things separate.  One can accept everything you say about the pattern of services locally 
varying from place to place.  However, as far as the patient, client or person is concerned, it 
does not alter the fact that when they move from A to B their view of their assessment of need 
has been settled, as far as they are concerned, by a public body.  Do the LGA and ADASS 
accept, even allowing for Sarah’s point, that at that point, even if the new body finds it 
difficult to meet that need, that they are not going to quibble, in portability terms, over the 
assessment of need until the circumstances change.  That has bedevilled this subject for a very 
long time and the Bill may need to be strengthened in that particular area. 
Councillor Rogers: I do understand the point you are making and I think it is perhaps one 
that relates more to younger disabled people than to the issues about our growing elderly 
population that we have talked a lot about.  Those individuals may well wish to move for the 
same reasons anybody else chooses to move: employment opportunities and so on.  So of 
course it is right that the assessment should be seen in the way that you describe.  I hesitate to 
use the word “simplistic” but, in the light of what Sarah has said, and a whole range of other 
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things about promoting independence and what other community assets might be in the mix 
when a move takes place, I think it is actually quite difficult to separate out pure assessment 
from all the other factors that would come to bear on an individual’s circumstances and how 
their needs would be met.  I am not disputing that it is a very tricky part of this area that we 
are talking about, but it needs to be thought about in a way that encompasses all those 
different factors.  
Sarah Pickup: We cannot possibly quibble with the fundamental diagnosis or disability that 
somebody has.  If you have MS, a particular disability or a particular mental illness then you 
have that and it does not change when you move.  When we do an assessment of needs, that is 
the starting point—what are the needs and what are the outcomes that we want for the 
individual?—but the assessment of need also incorporates your circumstances.  For example, 
you may move from one type of accommodation to another, and the reason for moving 
might be to get more suitable accommodation.  Say you had acquired a disability and lived in 
a two-storey house or block of flats and moved to another area, to more suitable 
accommodation, then some of your needs will have been met, by definition, by moving.  Of 
course we do not dispute the fundamental disability, need, frailty or diagnosis of dementia; 
those things do not change.  However, the fullness of a needs assessment, even just to the 
point of assessment—before agreeing with your line about the support plan being a different 
thing—is that needs incorporate circumstantial issues.  You may have a bigger need if you 
move from a rural area to a town, or vice versa.  That is part of the needs assessments.  
Fundamental needs absolutely do not change, but circumstantial impact on needs does 
change. 

Lord Mackay of Clashfern: Could you give me an illustration of that? 
Sarah Pickup: When we do a needs assessment we take into account the support that is 
available to people.  We are looking at what it is that they struggle to do and what outcomes 
they want to achieve.  Sometimes people would need a certain amount of support from us if 
they did not have a carer to help them.  Sometimes they need an amount of support because 
they cannot get up the stairs, or cannot access the bathroom or the facilities in their house so 
they need a different way of being able to wash or go to the toilet.  Sometimes they have a 
need arising because they live in a very isolated location where there is no public transport, no 
Dial-a-Ride service and they cannot access ordinary community facilities without social care 
or council intervention.  For other people the converse is true.  So you can have people with 
the same condition with different circumstances: the town they live in, the house they live in 
or the care and support network they have.  The core circumstances in which they live do 
dictate the extent to which needs arise, to an extent.  Dementia does not go aware because you 
remove the stairs hazard but it changes what you have to provide in order to meet the need. 

Q112  Dr Wollaston: I completely take on board all those points but is the portability issue 
not more about your eligibility and whether you are “substantial” or “moderate”?  Do you 
think that will be improved under the Bill? 
Sarah Pickup: I think we will accept that.  Of course, a lot depends on how the eligibility is 
reframed.  The anticipation is that the level that is set will be “substantial”.  I would not expect 
someone to then drop below, unless they are on an intervention to help them do so.  So if you 
move to an area where they did some work with you to improve your independence then 
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your requirement for services may reduce.  People’s circumstances do change and people can 
get better.  We must not forget that people can get better.  I do think we will accept on face 
value that, when an assessment comes over, that they have an assessment. 

Dr Wollaston: Do you have in mind a timeframe about which it would be reasonable for a 
council to reassess? 
Sarah Pickup: Everybody is entitled to a review in a year.  Let us say that someone moved 
into an authority with their needs assessment; that is fine and we have to meet their needs.  In 
order to carry on meeting their needs we have to have a look at the assessment.  It is quite 
hard to say; only if it is literally just over the border will the same home care agency be able to 
carry on coming in or the same personal budget can be derived.  What you might do is accept 
the personal budget but you are still going to have to help somebody put their support plan 
together for the local area.  So, almost by definition, you are doing a reassessment on arrival.  
It is tricky to put your finger on why there is a problem now, actually, because if you move 
you have the needs to be met. 

The Chair: Just as people can recover, we are also interested in how people can be prevented 
having a need in the first place, and we have a question on that. 

Q113   Baroness Greengross: In a way, one of the worries of Dilnot is that it is focusing on 
quite high-level care and there is not a great deal on prevention.  Can you just say what, in 
your view, the risks and benefits are for local authorities of investing in universal prevention 
services and how you would measure the impact of this type of investment? 
Sarah Pickup: As I have said, prevention is fundamental to us being able to meet those higher 
needs.  If we do not prevent things that are preventable we will have more people in that 
upper end of care, needing a personal budget and needing health services than we need to, 
and we will not have the money to pay for it.  So we have to invest in prevention.  
Understanding what to invest in and what is effective is a challenge.  There is evidence 
around about some particular forms of prevention, like falls prevention, intervention to 
support people with self-management of long-term conditions and prevention of social 
isolation.  There is a fair amount of evidence of certain types of things being beneficial to 
people, such as telecare and community alarms that can help people stay independent.  
Sometimes you cannot precisely target those preventative issues.  You can have targeted 
prevention for people you think are at risk of something in particular, like a fall, but I am a 
strong believer in the need for a community infrastructure.  You need things people can 
access and mainstream services.  This goes back to the issue of intervention and advice and 
how you know they are there.  That can help prevent isolation, provide support, help people 
access food properly, get their shopping and get transport.  Some of that is about local 
authorities and general retail businesses understanding the needs of their citizens in an area.  
There is a role for us to not just assume it is us that have to do it all regarding prevention.  
You can have preventative services delivered by retailers in your local high street because they 
have an understanding about some of their local citizens with dementia or who are carers and 
they help them through their transactions in the shop.   
In terms of local authorities investing, it is very challenging.  In many ways I welcome the 
duty in the Bill because otherwise the real danger is that we are so short of funds that we have 
to focus all our money on that which is statutory.  That which is statutory is the bit above the 
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eligibility threshold.  If you have a degree of foresight and a window of funding capacity you 
can justify spending money on the preventative stuff, if you know it is going to impact on the 
statutory spend.  In some areas they are so up against the wall financially that the only place 
to turn is to the things you do not have to do.  So the starting point for the budget process 
might be: what have we got to do?  We have seen some of this from Newcastle this week in 
the things they have put out.  These ask: what can we not not do, and then what is left?  If 
what is left is the community infrastructure and the funding of the voluntary sector, then the 
question is about where else you turn.  Do you do that, or do you raise the eligibility 
threshold?  Do you do that, or do you up charging or close the library; nobody thanks us 
when we close libraries either.  There is a real funding challenge around this. 

Q114   Baroness Greengross: I declare an interest because I am president of extra care 
sheltered housing organisations.  I think if people could be persuaded to look at extra care 
housing, for example, we would save a fortune in care, and research has shown that; you can 
keep people out of hospital and out of expensive care through that.  Would local authorities 
consider encouraging people to at least look at that?  We always emphasise keeping people at 
home but in fact that is a home; it is just that in this country people are so reluctant. 
Lorraine Butcher: This is true absolutely from a children’s perspective and from an adult 
perspective.  From an adult perspective, as local authorities we are all signing off our budgets 
for the next 12 months and beyond, and putting precisely those things on the table if we had 
not already done so.  These include housing-with-support options, accommodation options 
and so on.  So we all sign up to that and mobilise those programmes where we can, where we 
can get the capital support or the private provider support behind some of those.  We should 
learn a lesson from children’s services, and we are in the midst of it now, where we have had 
investment around early intervention and have seen the benefits of that early intervention, 
but we are struggling now to hang onto those resources.  So we are gradually unpicking the 
universal offer and squeezing the targeted offer to try and get something before needs get so 
acute.  It is a real pressure and Sarah is absolutely right: hanging on and defending the case 
for some of the discretionary areas of spend is getting increasingly difficult because we really 
are up against a wall financially.  The difficulty we have in children’s services is that it is 
subject to inspection.  That is the dilemma as we go on. 

Q115  Dr Wollaston: Right at the beginning, Sarah Pickup, you clearly set out your optimism 
about the clauses in the Bill to promote integration, or at least not to stand in the way and to 
allow it to happen in a flexible way.  I just wonder whether Councillor David Rogers would 
come in on this point and say whether you feel that the draft Bill creates the right conditions 
for integrated commissioning and provision of health and social care? 
Councillor Rogers: I think I have made this point before but I am happy to make it again now.  
I do agree with that but it is not something that is simply for the local authority.  It is for all 
the partners in this process.  Health and wellbeing boards and joint strategic needs 
assessments are not going to work unless everybody is aligned along the same rules.  Whilst 
the progress towards integration is something that is welcomed by local authorities, it needs 
to be more fully understood by local NHS partners as well, in order to have the greatest 
impact on how services are delivered for individuals and communities.  I hope that answers 
you question but, if not, by all means ask me another. 
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Dr Wollaston: I am interested to know: do you feel that health and wellbeing boards are the 
people best placed to coordinate all that? 
Councillor Rogers: I do.  They do not yet have their legal powers and will not for another 
three months but enormous progress has been made over the last 18 months or so in setting 
those up in shadow form.  I referred earlier to various stock taking processes that have been 
undertaken around the country to ensure that they are ready to go by 1 April.  By and large, 
there is very positive news from that.  So, whilst we cannot be any more certain until they 
actually do have their legal responsibilities and are discharging them, I am optimistic about 
the impact that will have.  It will not be overnight, of course; it will be a process that takes a 
number of years but it is certainly moving in the right direction. 

Q116  Dr Wollaston: Lorraine, do you want to add to that? 
Lorraine Butcher: Absolutely; I was just giving some thought to it.  The spin-offs already 
from having health and wellbeing boards and from the legislation that has been enacted in 
that respect has served to open up the avenues for much more direct dialogue with GPs 
through the CCG mechanisms that have now formed.  In fact, with some CCG partners 
earlier this week we were reflecting upon that level of engagement and shared understanding, 
which is a much deeper understanding than we have ever had before.  That is across the 
partnership of our health colleagues, different GP practices and social workers much more 
closely working with GP practices and community health services.  It does feel very different 
on the ground already, which is fabulous.  That will play in more and more as we go along. 

Dr Wollaston: Do you feel that the Bill, as it stands, sets the right tone for not standing in the 
way or helping to promote the issues? 
Lorraine Butcher: Yes. 

Q117  The Chair: Sarah, do you want to add anything to what your colleagues have said? 
Sarah Pickup: I think health and wellbeing boards are the right place.  Most players 
nationally are saying the right things about that.  The question is whether they mean it.  If the 
very senior management across our system mean that they want health and wellbeing boards 
to be the vehicle to deliver integration then it will probably happen.  If it is lip service then in 
some places it will not happen.  In some places, some partners are seeing the health and 
wellbeing board as the place where public health is discussed but it must be much more than 
that.  It must be about the health and wellbeing of all its citizens in all its aspects, including 
things beyond health and social care.  Most places are there, and I think they are the right 
place.  The NHS Commissioning Board is giving all the right signals but it will be down to the 
will of some of the very senior people and what they drive down the system as priorities. 
Councillor Rogers: Could I just emphasise the last point that Sarah Pickup has made?  There 
is one thing that could be done, and I think this point will be familiar to you from other 
conversations we have had on earlier occasions, which is further alignment of the outcomes 
frameworks across social care, health and public health.  That would be a further incentive 
towards integration. 
Lorraine Butcher: Can I add that for children too? 
Councillor Rogers: Sorry. 
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Q118   Baroness Pitkeathley: One of the duties in the Bill that has been very widely 
welcomed is the duty to identify carers.  We all know that that is easy to say but perhaps not 
quite so easy to do.  So I would like to ask each of you—and Lorraine, perhaps you could 
include young carers in your answer—how you interpret the duty to identify carers?  What 
are the main difficulties you see in doing that and how do you go about overcoming those? 
Lorraine Butcher: I certainly welcome the direction of travel that the Bill indicates.  I will 
focus on the children’s domain.  There has always been a difficulty in terms of the 
identification of young people; as much as anything, getting intelligence coming through has 
been quite difficult.  That has improved.  We have to moderate and be careful how much we 
expect of our young carers and how much support we give to them to enable young carers to 
thrive in their own lives as well.  Increasingly, things are beginning to improve but there is 
still a way to go. 
Sarah Pickup: The biggest challenge in identifying carers is that they do not identify 
themselves as carers.  It is really interesting working in a council where sometimes councillors 
have needs for their relatives.  They may have been to a presentation showing all the things 
we do to support carers but they never made the connection between their circumstances and 
the presentations they saw at the council.  If that is the case for those people, who are 
engaged, it is very hard for other people.  On the whole, you do not become a carer overnight.  
It is a transitional process from being a husband, wife, son or daughter to being a carer.  At 
what point do you change name?  That is the biggest challenge. 
One key way to go about it is the current duty of GPs to identify carers and the way in which 
the GP contract is used to encourage that.  Another way is through our links with the 
communities and the voluntary sector, through our councillors themselves and local 
members promoting it.  It is also about the publicity and communication we do locally 
around carers.  In my area, we are asking all public organisations to sign up to a carers’ 
compact, which means that District Councils, GPs, CCGs, the police and the fire service will 
all be signing up to saying that carers are an issue they recognise.  So the fire service, when 
they go in for the home security service, to look at smoke alarms, can refer someone through 
for a carer’s assessment.  We will also use the information and advice lines we have to 
signpost people for carer’s assessments.  The difference is that you no longer have to be a 
substantial and regular carer to be identified.  In a lot of areas there are very good voluntary 
organisations that support carers and they have a slightly wider newsletter network than we 
have contact through eligible needs.  So there are a range of means we will have to use, and we 
will have to use them all.  It still will not mean that everybody thinks they are a carer when 
they are. 

Q119  Barbara Keeley: You have just said something that I disagree with: there is not a duty 
on GPs to identify carers.  I wish there were; I have tried to introduce a Bill into this House a 
number of times to do that.  The indicator you talked about only attracts a £400 payment.  
The register can be static; it does not even have to be kept up to date.  I suspect that the health 
and wellbeing boards might provide the best opportunity to move into this.   

The question I really wanted to ask was about young carers who, if anything, are more 
difficult to identify in that they probably just start doing things for mum, dad or a sibling.  We 
got a feeling from the Law Commission that they felt the Bill could go further in not just 
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having a duty to assess those young carers but, in some cases, to provide them with services.  I 
just do not know, in the context of the 152 local authorities, how ready they would be.  I am 
aware that in some areas of the country there are good young carers’ projects working on this 
and in other areas there might not be.  So, if the Bill were changed in that way, would that be a 
problem for some of the 152, or would the LGA welcome it? 
Councillor Rogers: My view is that the role of carers in general—and I know you are asking 
specifically about young carers—is an exceptionally important one.  We have a responsibility, 
whether by way of the duty or otherwise, to do the maximum possible to identify those people 
and support them.  Sarah has already made the point in relation to adult carers that they are 
reluctant to self identify.  Perhaps that is not quite the same, or perhaps it is even more 
difficult with young carers.  I have to admit that I do not really feel I know a great deal about 
young carers.  It may be that they are equally reluctant to self-identify.  Then you get into the 
question of how intrusive any systems should be in order to achieve better information.  That 
is an ongoing dilemma.  The importance of supporting them does not go away. 
Sarah Pickup: It seems to me that we have to work very closely with schools in order to help 
identify people.  Maybe we can unobtrusively support them through the education system, so 
rather than saying, “You are a young carer; here are some services,” actually it is about how 
you treat people like that and being understanding if they have not got this or have not done 
that or were late on a particular day.  It is about trying to do it in a way that is supportive.  I 
have no problems with duties to assess or offer services to carers, providing we have the 
funding to do so. 

Q120   Lord Mackay of Clashfern: Are you aware of the provisions under the Equality Act in 
relation to carers?  Do they affect this at all? 
Sarah Pickup: I am aware of the provisions under the Equality Act.  In my own authority, 
carers are a group that are encompassed in our equalities strategy.  So they have the same 
rights as other citizens, clearly, but if you need something specific because you are a carer 
then what the Bill is giving us is an additional push to ensure that we are being supportive. 

Lord Mackay of Clashfern: Is there not an issue, for example, in relation to the provision of 
help to somebody who is suffering from addiction due to misuse of some particular thing?  
Does that impinge on this? 
Sarah Pickup: I have not quite understood your question, I am afraid. 

 Lord Mackay of Clashfern: If the carer is caring for a patient, who is a patient because he or 
she is suffering from an addiction due to substance misuse, I think these individuals are 
excluded from the equality provision and I wonder whether that affects what you are telling 
us? 
Sarah Pickup: Are you saying that the carers are excluded? 

Lord Mackay of Clashfern: Yes, the carers are. 
Sarah Pickup: In our definition, carers of those people would not be excluded because a carer 
is a carer of someone with an eligible need and the eligible need arises through the addiction.  
The Bill extends the number of carers we would be required to assess beyond those who cross 
the eligibility threshold.  So it takes away that substantial and regular carer, but certainly, our 
definition of carers includes people who care for people with an addiction. 
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Baroness Eaton: Sarah has dealt with my question.  It was about the education role and the 
fact that a good teacher will be the easiest way to spot a child carer. 

The Chair: Can I use this opportunity to tell the Committee that one thing we are looking at 
doing is a web forum particularly targeting carers, as a way of gathering their experience to 
contribute to this inquiry.  We will be able to see some of those issues about why people do 
not necessarily always self-identify and what we might do to help facilitate that. 

Baroness Jolly: Before moving onto my question, can I ask about the web forum?  Is that for 
young carers? 

The Chair: Having teased the Committee by telling it that that is something we are planning 
to do, I will be very happy to make sure to get a note around to colleagues as to the details.   

Lord Mackay of Clashfern: I should have said that I have an interest in relation to carers, 
being Vice President of the Carers Trust. 

Q121   Baroness Jolly: Moving on to personalisation, what are the main lessons that have 
been learnt to date about benefits and limitations of personalisation?  Do you feel that there is 
a risk that personalisation could undermine service provision for very specialist needs and 
also for provision in rural areas.  Those are quite distinct. 
Councillor Rogers: The first point to make is that it can mean different things to different 
people and in different circumstances.  Some will value the continuity of care, for instance, 
and would want to ensure that personalisation helped make sure that they had that 
continuity.  Others might place more of a premium on other factors, like how close the 
service was, how rapidly it could be provided, or something of that sort.  It is very easy to 
generalise about these things, and we do have to be aware that it can potentially mean 
different things to different people.  I am aware of the point that you raised in your second 
question about undermining service provision if there is only one or a very small number of 
people wanting a particular specialism in an area.  Again, that brings us back to the 
distinction that we were making earlier between how needs are met in different communities.  
There is no easy answer.  There will be different availability, particularly of specialist services, 
in different parts of the country.  That is true for the NHS, as it is for social care.  There will 
be transport issues, as was identified earlier, in accessing those services.  That is why this is a 
very complex area and why local knowledge of what the market is for social care provision, 
the access arrangements and all of those factors need to be brought to bear in taking this 
agenda forward.  As far as I am aware, nobody is particularly arguing against that; it is just 
that there are practical difficulties in deriving maximum benefits. 

Q122  Barbara Keeley: On direct payments, does the draft Bill make adequate provision for 
helping people to receive direct payments and manage that process?  I think there is always a 
concern about how we manage it.  Does it make clear how any abuse of the payment system is 
prevented?  Finally, what arrangements would you put in place for brokerage and advocacy 
for people trying to manage that process? 
Sarah Pickup: Regarding some of the things you have just mentioned, about what support 
you get, although I am not an expert on the law, I am not sure that the Bill is the place to 
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define that.  People do need support with managing direct payments, some people more than 
others.  Some will get it from their families.  Up and down the country most places have some 
sort of voluntary sector organisation or an organisation that provides support with things like 
payroll, employment and helping people access services.  I do think it is necessary, and it is an 
expectation in the provisions around direct payments as originally set up, that we support 
people to manage them. 
In terms of brokerage and advocacy, it is important that people have access to advocacy if 
they need it.  Those very organisations might help provide it in some circumstances.  If you 
are someone with a very complex set of needs and you are trying to construct a specialist 
package in a personalised way, you may need more than just support with managing or direct 
payment.  You may need an advocate to help you describe where you want to live and who 
you want to support you.  That is important too.   
Brokerage is something that in some cases is done by our own staff as they help prepare 
support plans.  Equally, some people want access to do it differently.  I do not think we should 
have a prescription saying that everywhere must have a brokerage service.  We ought to 
enable people who want someone different to support them to design their support plan, 
other than the local authority workers, to be able to do that.  Then we need to be able to 
provide for how we fund that.  We have a duty, anyway, to make sure that a personal budget 
or direct payment can meet needs by helping construct a support plan.  That has recently 
been tested in the courts.  For many people, that is the help they need to put their plan 
together.  For others, brokerage will be something they want to access. 

Q123  The Chair: Lorraine and David, is there anything you want to add? 
Councillor Rogers: Can I just add one other point?  We have been talking about this in terms 
of those who are receiving taxpayer-funded payments.  The principles apply equally to those 
making their own arrangements.  It is hard to know exactly what the number is because there 
is no central or local record of how many self-funders there are.  We can all agree that there is 
a growing number of those who are self-funding and making their own arrangements, in 
some cases because of the financial restrictions.  We need to make sure that those people are 
helped to use their own resources in the most effective way possible, as well as when we are 
using taxpayers’ money. 
Lorraine Butcher: I just wanted to add to something that David referenced, about managing 
the shift to personalisation and what impact that has.  I am speaking from my own local 
authority’s experience of the reshaping of our own in-house care provisions.  There is a risk 
that, in the short term, it creates an amount of double-funding costs because you cannot 
always downsize or remodel fixed services at the same rate as the expansion of micro business 
with people choosing to purchase care elsewhere.  That has created some real short-term 
pressures funding-wise.  We call it double-funding; I do not know if it is experienced too 
much elsewhere but we have certainly experienced that.  There is also a lot of resistance, even 
when you are running a service and the numbers and occupancy have reduced.  Trying to 
remodel in the face of consultation for those few clients who still desperately want that 
because it meets their needs has created real difficulties for us locally. 

Q124   Lord Mackay of Clashfern: To what extent do the safeguarding provisions ensure that 
all those at risk are adequately protected?  The draft Bill makes no provisions for any 
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intervention power for local authorities to support their safeguarding role.  Such powers do 
exist in Scottish legislation.  I would not necessarily say that that commends it but it is a fact.  
What would be the risks and benefits of adopting such powers? 
Sarah Pickup: I came into the Committee on the tail end of the previous speakers talking 
about this.  There is a consultation underway at the moment about whether further powers 
are needed, such as powers of entry.  It would be rare that we would need additional powers 
over and above ones that we have now in relation to safeguarding people.  The circumstances 
where safeguarding requires the level of intervention that means you feel you need access to a 
premises may well involve the police and others that have access to premises anyway.  I would 
agree that we need to wait for the outcome of that consultation as to the practical powers.   

The Chair: Has ADASS expressed an opinion in that consultation?  If so, can you share that? 
Sarah Pickup: We have and I will send it to the Committee afterwards, if that is alright, 
because I do not want to misquote it. 

The Chair: That would be fine.  I am sorry to interrupt your flow. 
Sarah Pickup: That is fine.  Just generally on safeguarding, clearly so many events recently 
have suggested how important adult safeguarding is.  I do not want to say that it has been a 
poor relation because safeguarding is not something you really want to be doing, but 
compared to the priority placed on children’s safeguarding, adults’ has been behind.  The 
statutory footing and the requirement to cooperate on a range of partners are absolutely 
critical.  In a lot of places those arrangements are already in place, as the Bill expects them to 
be.  If there are a few places where that is not the case then this will certainly push that 
further.  It is really important to get it right. 

Q125   Baroness Pitkeathley: I would like to ask Lorraine for her view on this first.  What are 
your views on the draft Bill provision for transition from children to adult care? 
Lorraine Butcher: It is an interesting issue, and one that I am interested in from the 
perspective of children, adults and part of my background has been around special needs.  
There is still some way to go, if I am honest.  I say that in the context of some of the other 
things that are happening in the children’s world.  There are special needs disability reforms 
going on there.  If I am honest, I am not convinced that there is enough connectivity between 
the two pieces of legislative reform.  In the children’s world we have new proposals coming 
through about the Education, Health and Care Plans, which go up to 25.  We have had a letter 
from the Secretary of State for Education earlier this week on this subject ourselves because 
we raised issues.  There are post-16 funding reforms for high-needs young people, which 
create some pressures.  How you begin to weave that together in terms of the transition to 
adult services is going to be quite complex and will take some navigation, unless we see some 
greater connectivity between the two pieces of legislation coming through.  Sitting in both 
worlds now, and having that oversight, I can much better appreciate the issues that I was 
aware of before of the real pressures that come through the children’s world, the different 
legislative framework, that put the greater emphasis upon needs of young people and moving 
into the adult legislative framework, which quite rightly puts greater emphasis on outcomes 
and promoting independence.  There is not enough of a match up yet to support good, 
effective transition, both in legislative terms and then giving that leverage to the workforce to 
support that much more effectively. 
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Baroness Pitkeathley: Is there anything specific that could be added to the Bill, rather than 
regulations and guidance that might help that? 
Lorraine Butcher: Perhaps there could be something to tidy up those age issues.  We do not 
want age to be a barrier between children’s and adult services because it has been a barrier for 
far too long.  Something that eases or makes it much more seamless would be much more 
helpful. 

The Chair: David, did you want to add anything to that? 
Councillor Rogers: I think Lorraine has covered most of the technical issues.  All I would do is 
revert to the point that has being made earlier: that joint strategic needs assessments ought to 
identify the types of needs you were talking about and the relevant partners are then there in 
the health and wellbeing board, such as Directors of Children’s Services, Adults’ Services and 
so on, to ensure that the services are then designed to meet those needs. 

Q126   Lord Warner: This has bedevilled services for a very, very long term.  There is nothing 
new in this.  The thing that has continuously struck me, since I was a Director of Social 
Services, is that it is not clear.  One does not finger a person to take responsibility for the 
handover.  Is there any case to, either in primary or secondary legislation, grasp this particular 
nettle and finger someone—if I may put it as crudely as that—to actually take the 
responsibility for the handover? 
Lorraine Butcher: It is a difficult one.  I can only speak locally in this instance.  We are 
actually taking steps to undertake a major review of our disability services across children’s 
and adult services with our specialist partners and with our CCG, including the pool budget 
arrangements we have in adult services as well.  It feels that there are too many handoffs.  I 
was part of that world many years ago as a frontline worker, and it is not easy to navigate.  If it 
is not easy to navigate professionally, it certainly is not good from the perspective of a young 
person or their parents, in terms of the advice and guidance they are receiving.   
There have been a lot of changes in this world.  The role of the Learning and Skills Council, 
the role of Connexions in transition, and all of that landscape has changed over recent years; 
there had been a lot of turbulence.  There has to be a good, fresh look at how we actually 
make that transition much more beneficial for the young person, from their perspective, and 
knit the professionals better together.  Whether you can finger one person in that way is still 
quite hard to do.  Ultimately it has to be either the Director of Children’s Services of the 
Director of Adult Services.  Somewhere in there, it has to be one of those people. 

Lord Warner: So you could think of someone? 
Lorraine Butcher: We are ultimately accountable for so many things.  I do not know whether 
Sarah has a different perspective. 
Sarah Pickup: At that level, we are accountable for it already and we should be doing it, in 
that sense.  So if you wanted to finger, you would have to finger lower down in the system.  
One of the biggest challenges of transition is that people who get children’s services, for a 
range of reasons, are not always entitled to adult services, and vice versa.  So people who have 
made it through the education system without any social care support sometimes become 
vulnerable adults and need support.  So they are not identified for transition because they 
were just in the education system.  Some people coming through the children’s system, who 
have had quite a lot of support, are not eligible for support as they come into the adult service.  
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That does not mean we should not do a good transition, and that is where Connexions 
actually did have a part to play.  It was for people who did not have a social care need but 
were going to need some help with transition to adult life: careers, jobs, training and so on.  If 
you were talking to a family of someone who is clearly in the territory of having children’s 
services and moving into the adult service, such as someone with a learning disability, 
Asperger’s, or a physical disability, I think they would find it tremendously helpful to have a 
named case manager on one side and a named case manager to pull through.  In a sense, it 
should be the responsibility of the overall authority, but you need the adult services to be 
pulling through.  You need to go in at 16 or 17 and start to look at the needs.  That is what 
happens in the best places but even in the best places there are cases that we miss, for all the 
reasons I have just said.  The people are not always obvious.  It is not always obvious who is 
coming, particularly with Asperger’s and autism I must say; that is a real area of difficulty at 
the moment. 
Lorraine Butcher: I would go further but I am not sure you could put it in the Bill in this way.  
The issues of learning disability are much more complex than we have collectively grasped 
yet.  We increasingly see youngsters coming through from a very early age with the most 
complex needs, which are much greater than five or 10 years ago.  From a very early age we 
are putting extensive, intricate packages of support around the children and their families.  If 
I am honest, I would prefer to see that being the support service that sees through all the age 
range, rather than in blocks of service with age-related chunks.  They could be much more 
productive and effective with young people and their families by having a much greater 
sophistication of services around them that will last them into adulthood, probably from a 
very early age.  Specialist housing from a very early age, for example, could stop issues of 
transition later on.  We have to be much more ambitious and innovative than we have been to 
date. 

The Chair: Thank you very much.  That also goes back to one of your earlier answers about 
the need to have the legislation framed in a way that does take more of a life course approach. 

Q127  Harriett Baldwin: I would like to change the subject slightly.  I appreciate that you 
very rarely use your powers under the 1948 Act Section 47 to remove an adult from their 
home because you are concerned about their situation.  Obviously the Mental Health Act and 
Mental Capacity Act do give you some powers in certain situations.  I just wondered if you 
would be concerned about the fact that Clause 37 of this Bill abolishes your power to remove 
an adult from their property? 
Councillor Rogers: The short answer to that is no, because of the reasons that you set out.  
They were little-used powers.  I do not actually have any figures but my understanding is that 
it was at a very low level.  I do not think it would make any significant difference. 
Sarah Pickup: I would agree with that. 

Q128   Lord Warner: I would like to bring us to the subject of money, which usually wakes 
everybody up.  The Government has indicated that it expects there to be no additional costs 
associated with the general duty to meet care and support needs.  Do you agree?  What are the 
financial implications of the draft Bill’s provisions for local authorities as it stands?  Could 
you also venture a view on how that would be affected if some kind of Dilnot-type system was 
introduced in the Bill at a later stage? 
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Councillor Rogers: I think I indicated that this was a concern when I made my first 
comments.  Although we are broadly very supportive of the policy direction as set out here, 
we have been making the case for many years that the current system is not funded 
sustainably and the difficulties there are becoming more evident as every month goes by and 
as budgets are set for each successive year.  The LGA as a whole has drawn attention to the 
impact this is likely to have on the other services we will provide, in not very many years’ 
time.  The overall point, therefore, is that there is a need to ensure that funding is sustainable 
for whatever system we have—reformed or unreformed.  If there is the intention for the 
implementation of all or some of what the Dilnot Commission proposed then it is essential 
that all the financial implications of that are very carefully thought through by Government 
and they do not add to the current difficult financial situation.  You may be better placed than 
I, or some people in this room may be better placed than I, to speculate about the precise 
nature of how much of that might be implemented and, therefore, what the financial 
implications might be.  What we as the LGA will be saying—and again I alluded to this 
earlier—is that we welcome what was said on Monday about the principle of establishing a 
lifetime cap.  However, in effect that is the extent of what was said and therefore there are a 
whole lot of potential further implications about which uncertainties remain.  Greater clarity 
in as short a period of time as possible would be helpful.  It is too late to plan for the next 
financial year but it would be helpful for planning in any future financial year. 

Lord Warner: Can I just probe a bit further?  Let us forget Dilnot for the moment, and just 
stick with the Bill as it is framed, and leave to one side any argument about the shortfall in the 
current funding: are you saying that the Bill itself would not be treated by local government as 
a new burden for which you would seek extra resources? 
Councillor Rogers: There are elements within it, and we have talked about some of them this 
morning, that potentially have additional costs.  For instance, we have talked about greater 
and better identification of carers.  That does not just happen out of thin air.  There are things 
that need to be put in place and mechanisms required to achieve that.  That is one example.  
While the principle of doing that is one that we have no argument with, and I am sure that 
professional colleagues have no argument with it either, the issue for local authorities is how 
you balance that responsibility with all the other responsibilities under other legislation.  We 
need to be very clear that there would be financial implications and we perhaps need to have 
further discussions.  In our written submissions, I am sure we will also make this point about 
the nature of those and the extent of the financial issues that they raise. 

Lord Warner: I think it would be really helpful to have the new burdens spelt out.  That is a 
rather different position from what the Government seem to be saying.  Let us assume for the 
moment that the Government is going to introduce Dilnot’s system.  Now, in a way, it is 
pretty clear from our report what you would have to do to introduce a Dilnot system.  You 
certainly would have to have some kind of taxi-metre system for logging up the costs.  
Whether it is a £35,000 cap or a £75,000 cap does not make that much difference to the 
administrative systems you would have to put in place.  It would be helpful to have any 
thoughts about this in any further submission you are able to make. 
Councillor Rogers: Very obviously, the implication of that is that those who are currently 
self-funders would need to be assessed in order to have a specific idea of what they had spent 
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over their lifetime.  That is clearly an additional burden.  Another example is the proposal the 
Commission made for deferred payments.  How would that be funded in the short term, at 
least, and potentially over quite a long period of time.  There are all sorts of details of that 
nature that need to be thought about very carefully and where further representations, I am 
sure, will be needed. 

Q129  The Chair: Before I bring Sarah in, I have one further request in terms of shaping that 
additional written material you send in.  It would be very helpful if that was set in the context 
of the impact assessment that the Government has produced.  There it does look at new 
burdens and has proposed amounts of additional resource.  It would be interesting to get the 
LGA’s view about how robust the impact assessment is in terms of the assessments it has 
made.  That would be helpful to all of us. 
Councillor Rogers: I recognise that there are some identified specific amounts associated with 
the proposals.  What I am saying is that it goes further than that. 

The Chair: Yes, that is understood. 
Sarah Pickup: I have a couple of specific points, but first of all I would like to say that, with 
the Bill itself and the White Paper, I do not think you could pick off these individual things 
and say, “Here is a burden; there is a burden.”  The whole is greater than the sum of the parts.  
There is an expectation about the nature of support and care that people will receive when 
they are in need.  It is about dignity and respect.  It is about unrushed home care and decent 
pay for home carers.  That underpins the whole ethos of the Bill and the White Paper, which 
is quite hard to put a finger on and say, “It is 6 extra people and costs Y” but it very much 
links to where we are now.  I believe the home care industry particularly is really on a very 
fine edge at the moment in terms of capacity to deliver and quality.  The system is being 
squeezed all the way down.  I will not dwell on that but it is a really important to note that the 
whole is greater than the sum of the parts.   
In terms of the parts, I agree with the things David has mentioned.  Prevention is another 
point we mentioned earlier.  That is not picked up in the impact assessment.  It is quite hard 
to say that you should define exactly what it is, but to say that there is no impact in requiring 
authority’s to deliver preventative services is tricky.  In terms of the Dilnot Commission 
proposals, of course I was going to mention the need to assess, monitor and check, but also 
we must not forget that when people come to us to trigger the metre we may identify that they 
would benefit from enablement services, preventative services, falls prevention, telecare or 
telehealth.  Those may be people who have not thought about accessing that.  The 
implementation of the Commission’s proposals, alongside the Bill and our need to work with 
self-funders more, will increase the requirement for enablement, preventative, telecare and 
telehealth-type services.  Those have a cost and the cost will increase, not by there being a 
deliberate measure with a cost next to it but by implication of seeing more people who will 
benefit.  They are not charged for services. 

Q130  Margot James: We have discussed whether there are additional costs inherent in the 
Bill.  Given the point you have just made about the Bill being greater than the sum of its parts, 
are there any areas, following the improvement in quality we expect to see, which might 
generate some savings that may offset some of the additional costs you have mentioned? 
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Sarah Pickup: There are some areas where local authorities, particularly working with their 
health partners, can make better use of public money.  We will need those to balance the 
reductions to council budgets and the challenge in the NHS without doing anything extra.  It 
is very hard to use savings twice, three times or four times to offset different challenges.  
These are already written into council budgets to balance the books.  In my own authority, 
there is £200 million out of an £800 million budget over four years and we think another £90 
million will be needed in the future, unless there is a settlement that helps to solve this social 
care funding conundrum. 
Councillor Rogers: I would just add that local authorities are always looking for more efficient 
ways to deliver services.  It has been recognised widely that councils are the most efficient part 
of the public sector as a whole.  Let us hope that health and wellbeing boards will help other 
partners develop a similar approach.  In saying that, I am only trying to be helpful.  I am not 
suggesting that that is going to meet the gap that we have been talking about. 

Q131  The Chair: As the policies in this area have been debated and developed, there have 
been those who have argued that, for example, in the area of the national eligibility criteria, 
the imposition of a national minimum threshold or national eligibility framework removes 
from local authorities one of the mechanisms they historically have used to control their 
budgets.  To what extent do you think that is a legitimate argument for not having national 
eligibility or national threshold frameworks? 
Sarah Pickup: I do not think it is a big argument.  It is true that it is one of the few levers we 
have.  We have not got many levers to reduce spend because, if you are eligible, we have to 
meet your need.  So we have to think of ways that you do not become eligible by preventing 
and reabling, and so on.  The fact that 80% of local authorities already have their threshold set 
at the level of “substantial” means that, if nationally it were to be decided that it should be set 
at “moderate” I think that would be quite challenging.  That is not because I do not think 
people with moderate needs should have their needs met, and particularly in the financial 
circumstances, but I do not think it would represent a significant change.  There are no 
authorities this year that we know of who are planning to put their eligibility up to “critical”, 
because, actually, if you are a substantial need and do not get a service, you will be “critical” 
the day after tomorrow.  People have tried to use it as a lever, and it is not a terribly effective 
lever for savings because if you do not do the prevention, recovery and early intervention you 
end up with a higher need. 

The Chair: So it might have been a lever when there were authorities at “low” or “moderate” 
but as everyone has got towards the top it become less of a lever for controlling costs anyway? 
Sarah Pickup: Yes.  If everybody was delivering services on a discretionary basis to wide 
ranges of their population it might work.  But even when people have it set at “moderate” and 
“low” what you will find is that the sorts of services you get are the kind of things you would 
get pre-eligibility in other authorities, so access to the voluntary sector or a piece of 
equipment, so I do not think it is an effective lever.  Some places have tried to use it because it 
is one of the few ways they can think of to try and cap the spend.  I do not think the evidence 
is that it is a particularly effective lever, in that respect anyway. 

Lord Warner: Just for the record, the Dilnot Commission did not suggest that, if there were 
national eligibility criteria, they should be set at any level different from “substantial”. 



Draft Care and Support Bill     115 
 
 
 

Sarah Pickup: I understand that. 

The Chair: Thank you very much for your evidence today.  We look forward to the written 
submissions as well and the various additional bits and pieces that we have either asked or 
you have offered during the course of this hearing.  Thank you very much for your 
attendance. 
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Q132  The Chair: Welcome to this public hearing of the Draft Care and Support Bill Joint 
Committee.  Today, we have a number of organisations representing different aspects of 
provisions in the social care sector.  I have to say that when it came to choosing witnesses it 
was very difficult, because there were so many that submitted evidence and that we are keen 
to hear from. 

As I say, this session is a public session.  It is being webcast, so it is going out live at the 
moment as an audio transmission and will be subsequently available via the Parliamentary 
website.  I am told you can actually see it streamed as well on your computer.  Those who 
want to do that can do that.  There will be a verbatim transcript of this evidence session and 
that will be put on the Parliamentary website.  A copy will be sent to each of you for checking; 
if there are any errors or corrections, it would be very helpful to have those as soon as 
possible.  After this session if there is anything that needs clarification or amplification, please 
do feel free to submit further supplementary evidence.   
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I should also just start by declaring my interests that are relevant to this Committee.  There 
are two: one is that in a previous incarnation I was the Minister for Care Services and as a 
consequence of that had some Ministerial responsibility in these areas of policy in recent 
times.  I see my role in this Committee as making sure that this Bill gets the fullest and fairest 
of scrutiny so we get to the best possible legislation.  I am also a trustee of The Silver Line.  
Those are my two things to declare. 

I have to kick off with a question, but maybe as part of that you might introduce yourselves.  
We will get the introductions first; we will start over here with Colin.  If you would like to say 
who you are and where you are from, I will then ask my question. 

Colin Angel: I am Colin Angel.  I am Policy Director for the United Kingdom Homecare 
Association. 

Martin Green: I am Martin Green.  I am the Chief Executive of the English Community Care 
Association. 

John Adams: I am John Adams from the Voluntary Organisations Disability Group.  I am the 
General Secretary. 

Lord Adebowale: I am Victor Adebowale.  I am the Chief Executive of Turning Point health 
and social care.   

Des Kelly: Hello, I am Des Kelly.  I am the Executive Director of the National Care Forum. 

Q133  The Chair: Thank you all very much for coming today.  My first question is this: does 
the draft Bill provide you with the clarity on how care and support works and what providers 
and service users can expect?  Does it provide a clear enough framework for you and your 
members to plan for current and future activities of your business or organisation and to 
predict future demand for services?  I think we will start at that end and work our way along 
the table.  We will probably start at the other end next time. 
Colin Angel: The Bill combined with the direction given in the White Paper provides a 
considerable degree of clarity, particularly over multiplicity in the market and the range of 
support options that will be available to people. 
Martin Green: I would broadly agree with that.  I think the issue is about how you look at the 
aspirations of the White Paper and how you produce a Bill that will enable those aspirations 
to be delivered.  There are some aspects that need tightening.  I am sure we will get to those in 
the evidence session. 
John Adams: If I may say so, probably the most useful activity that local authorities can 
perform in this area—and one they are uniquely placed to deliver—is to publish a full and 
detailed analysis of the numbers of people living with different conditions and needs in their 
area.  For example, Sue Ryder recently carried out a survey of all English local authorities and 
found that only 5% of them keep any relevant data on people with neurological needs—
people with MS, for example.  That does not provide any kind of foundational basis for 
providers to plan, frankly, or to have any confidence in making long-term investment. 

The Chair: Would you say that is a gap in the current joint strategic needs assessments? 
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John Adams: It is a huge gap.  Clearly, Chair, you will know that the JSNA is a critical process 
in this, but, frankly, we need to up the game considerably in terms of JSNA.  If the data from 
Sue Ryder is correct, which I think it is, only 5% of English authorities keep neurological data.  
I do not see how any authority or any provider can plan on that basis.  It is a huge gap. 
Lord Adebowale: The Bill is useful, in that it brings lots of things together.  There is more 
clarity in one place than we have at the moment, which can only be a good thing.  The Bill is 
full of clear intentions.  Individual stories being at the centre of support is something that I 
and Turning Point would be absolutely in keeping with.  The challenge is that the Bill is not 
happening in isolation.  There are lots of other things happening; we have welfare reform.  
Everybody would agree there are some quite clear challenges to local authorities by way of 
cuts to their resourcing, which is a real problem.  We then have the challenges of the changes 
in the NHS.  There are a lot of challenges to local authorities, providers and health service to 
come near some of the intentions in the Bill. 

Q134  The Chair: Understanding all those interdependencies, what else do you think the Bill 
could do to address them in terms of trying to get the Bill right? 
Lord Adebowale: I think the Bill needs to be clear about the individual contributions to things 
like commissioning.  It could be much clearer about how commissioning happens.  The role 
of local authorities in commissioning is mentioned in the Bill in relation to things like the 
JSNA, but if you want integrated services you have to commission for them.  You also have to 
change the way you commission for them.  You have to be clear that commissioning is the 
means by which you understand the needs of individuals and/or communities.  You build a 
platform for procurement.  The Bill does not say a lot about that and it could.  It does not 
actually mention key players in the provision of services, although it talks about local 
authorities having a duty to manage and create markets, in a sense, but it does not say with 
whom or set any standards as to the way in which that partnership might be developed.  
There are a lot of vague areas, which local authorities under pressure—and they are under 
pressure—will find difficult to deliver properly. 
Des Kelly: As a framework, it does bring a clarity that we did not have in the past.  However, I 
would echo the statements that have been made already.  In the end, it is the relationship 
between local authorities as commissioners and providers that is critical.  Our membership is 
made up of not-for-profit providers.  As I am sure the Committee knows, not-for-profit 
provision is diminishing at the expenses of larger, private providers expanding and 
consolidating their position in the market.  That is having quite an effect.  Some providers are 
being pushed out of the market by the way the market is operated.  This has been aggravated 
by the way local authorities have used price as the main criterion to stimulate service 
development.  There is a lot of provision in the Bill to give more responsibilities around 
market-shaping and market facilitation, but, in the end, it will be how the relationships 
actually deliver between providers and commissioners that will make that work.  The Bill is 
fine; it is the behaviour that we really need to change. 

Q135  The Chair: We are going to come on to market-shaping in a few moments, but I have 
one other question, if I may.  This is a comment that has been made in a number of the 
written submissions we have had so far about the prevention part of the Bill.  Indeed, in some 
of our oral hearings already, people commented favourably about the inclusion of such a duty 
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in the legislation, but were not always clear that it has fully captured the intention in the 
White Paper.  People have suggested—albeit in some cases in quite vague terms—that it 
should be strengthened.  Do you think the prevention duty, as it is currently framed in the 
Bill, will actually deliver what is intended in the White Paper?  If not, what else could be done 
to make it stronger?  Martin, you certainly made reference to that in your evidence. 
Martin Green: Yes, Chair.  One of the things I think is a bit of a deficiency is the notion of 
what exactly prevention is.  We need to be reminded that prevention is not only about 
stopping people going into a condition, but it is also about stopping them going into high 
levels of dependency.  If the aspirations of the White Paper are to be delivered, we have to 
have a clear view that prevention is not only about the easy stuff, in a way, which is about the 
things to do with stopping people going into difficulty, but rather about how you stop them 
going from one level of dependency to the next.  I think that the Bill needs to be much clearer 
in framing the definition of prevention, so that we are clear about how we will measure 
success. 
Des Kelly: I would agree with what Martin said.  It would be helpful, if it were possible, to give 
guidance as to what prevention is intended to be.  It is similar to the debates around 
integration.  There is a lot of rhetoric about integrating services across health and social care 
for all parts of the sector.  Everyone assumes that prevention is a good thing, but it would be 
helpful if we had some elaboration on how that is intended to work.  It seems to me that most 
effective way for care services to operate is if they were seen as part of an integrated whole, i.e. 
a whole series of services that are interrelated.  Different bits of the provision are going to be 
right for different people at different times, depending on their needs and circumstances.  
That is not how it works at the moment.  People get channelled down one part of it.  I have no 
doubt that if we could get some social care providers more actively involved in the prevention 
side of things we could save quite significantly on acute services. 
Lord Adebowale: Prevention starts at the commissioning of services.  There is a real question 
about the eligibility criteria.  Obviously, if the eligibility criteria are too high you will not do 
anything about prevention.  I also think there is a bigger issue.  Health and social care are 
often separated by some sort of strange bureaucratic wall; this is actually about the vision for 
health and social care, which is about one service. 
My argument has always been that we should have one service that is established by one 
budget from the top, which drives behaviours at the bottom—including prevention services.  
Until we get that, prevention remains an aspiration local authorities will struggle to engage 
with, because it is the one thing that is not expressed clearly enough to be at the centre of 
what they do.  They do not have the money to do it properly.  It is a bit like the information 
and advice duty: it is great to have it, but what does it mean in reality, when you are faced 
with hard decisions about what you spend limited money on? 
John Adams: To pick up on that, the Bill could be much more explicit than it currently is 
about the duties that fall on local authorities with regard to reablement and intermediate care.  
At present, the way it is drafted is pretty vague, in my view.  Reablement, for example, is not 
defined at all.  Reablement services have a planned outcome of maximising independence and 
reducing future dependence on health, care and support services.  In our view, the definition 
of reablement should centre on the development of skills necessary for the longer-term 
realisation of the wellbeing principles.  I think it could be much more explicit, Chair. 
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Colin Angel: Martin talked about the importance of not just prevention, but prevention of 
deterioration.  We have a serious question about the way that services are being 
commissioned—particularly in domiciliary care—very much in line with maintaining bodily 
functions, almost.  Everything is focused in on a quite tightly-defined range of services.  
Often, the opportunity is missed to put in preventative services—without a very engaged 
discussion about how to lever tiny amounts of additional care—that would be of benefit to 
individuals and stop the deterioration in their dependency.   

Q136   Baroness Eaton: Will the introduction of the duty on local authorities to promote an 
adult’s wellbeing when exercising functions in relation to the Draft Care and Support Bill, 
contained in clause 1, result in changes to the type and quality of services provided by you 
and your members?  If so, what changes do you expect?  If not, why are you not expecting 
changes? 
Des Kelly: On the basis of the services provided by our membership, I do not have any 
difficulty with the duty on local authorities to promote wellbeing; that is entirely sensible.  In 
terms of the services that are currently provided by our membership, I do not see it having a 
great deal of impact—simply because by the time people are receiving services provided by 
social care providers, the level of need has gone well beyond satisfying their wellbeing.  They 
are already either at “substantial”- or “critical”-need.  All the evidence seems to suggest that 
this has increased and will continue to increase.  Whether or not it will have any impact on 
prevention in terms of self-care and self-help, I do not see it having a direct effect upon on 
most of the providers with membership, not at the moment. 
Lord Adebowale: For Turning Point, this has always been part of the vision and practice of 
what we do.  Wellbeing is at the centre of how we work.  It is not a new thing in terms of 
Turning Point and others providers as well.  It is important to include the focus.  It is not a 
bad thing; it is set out in clause 1.  However, it is not the case everywhere.  We have certainly 
worked with people who have been labelled as “challenging” because they have done 
particular things.  I can think of one case where somebody was labelled as challenging because 
he was throwing cornflakes on the floor.  The simple truth was that nobody had actually 
taken the time to find out if he actually liked cornflakes.  It is that kind of thing that goes on. 
The duty, if anything, should focus on commissioners and providers.  It should force them to 
focus their attentions around the individuals—because that is the only way you are going to 
get wellbeing.  There should also be a greater impact on commissioning practice, to 
understand the needs of individuals and the communities in which they live.  I have been 
around long enough to know that a lot of this will depend. 
You asked the question about whether it would impact on the way local authorities actually 
go about the business of providing or commissioning services.  I think it depends on how 
clearly that duty is expressed in the Bill and I would argue that it is probably not expressed 
clearly enough.  What you will get is patchy responses, depending on where they are now and 
whether they take the issue of bespoke services to individuals and/or communities seriously. 
John Adams: All roads lead to commissioning, it seems to me, and the culture of 
commissioning.  Colin touched on this earlier.  If you are only commissioning only for the 
very basic level of need—somebody to wash and somebody to get up—it is very difficult to 
address their wider wellbeing needs: leisure, employment, getting out and about, having a 
circle of friends and other things like that. 
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In terms of the part of the question you asked, Baroness, about shifts in the types of services, 
if I just may mention one very specific thing around the ordinary-residence rules.  Our 
members still see the ordinary-residence rules as a significant barrier to the development of 
new services.  Many local authorities are still reluctant to engage in conversations about re-
design or re-configuration of services for fear that they will get landed with the costs of people 
who are currently funded from out of area.  Clause 32 of the draft Bill makes some 
improvements to reduce ordinary residence disputes, but our concern is that those disputes, 
in a sense, by overlaying types of accommodation—which is what the draft Bill is proposing—
will just move the disputes elsewhere.  It appears to us that the provision, as it is currently 
worded, instead of clarifying the law by replacing parts of the National Assistance Act 
(Section 24.5) which provide for a person’s ordinary residence to be that of wherever they 
were living before they were placed in a residential or nursing home as registered as such by 
CQC, it will perpetuate the confusion.  It remains more likely that the particular type of 
accommodation to which this section would be made applicable would still be, limited to, the 
type that is registered—this is the point about the nature of accommodation—with the CQC.  
In other words, it would only apply where the accommodation is be a residential or nursing 
home, where care is provided together with accommodation, the various new models of care 
and support now widely available for individuals to choose.  As I say, we think that that will 
certainly be a cause of new disputes. 
It is difficult, Chair, to understand why there needs to be any complicated provisions in the 
Bill in relation to ordinary residence or, indeed, to portability.  If the overwhelming concern 
is to offer people choice where they want to live, it is surprising that the simple question has 
not been posed in draft section 27, which makes explicit the right to choose which specific 
accommodation a person wants to live in but not the nature of that accommodation.  We are 
opposed on human rights and equalities grounds to those funding issues being determined by 
the type of accommodation people live in.  It seems to fly in the face of personalisation, choice 
and control for someone to say, “We will fund you, but only as long as you are living in this 
particular type of accommodation.” 
We do not see why funding cannot be much more portable than it currently is.  Disputes 
between local authorities could be easily resolved in the way that they are in the NHS.  
Frankly, we consider there is no need for this outdated model of funding. 
Martin Green: I would absolutely agree with that.  There is an issue, for example, with people 
not being able to use direct payments for residential care.  If the aspiration of the White Paper 
and the premise of this Bill are choice, autonomy and putting individuals in control, why 
separate one particular part of the system and say, “You cannot use your direct payment for 
that.”  That is an issue. 
In response, Baroness Eaton, to your question about the issue of whether or not a wellbeing 
approach would produce differences in the way in which we develop services, the issue goes 
back to the points that were raised about commissioning.  It also, however, goes to the heart 
of something I think is a deficiency in this particular Bill.  There are lots of ways in which 
local authorities are required to be responsible for the development of a whole raft of things, 
but they seem to be accountable to nobody.  There is nobody measuring their performance in 
the same way that outcomes would be measured for a person providing services.  What will 
happen, if we are not careful and clear about this, is that local authorities will have their own 
definitions of wellbeing.  They will perhaps go down the route of commissioning what they 



Draft Care and Support Bill     122 
 
 
 

have always commissioned; you will then not get innovation and creativity in the system.  
What we might find is that we get innovation and creativity for self-funders but not 
innovation and creativity for publically funded people. 
There is also an issue there about the way in which you will not get innovation and creativity 
in the residential sector if you do not enable people who are publically funded to vote with 
their feet by having control over the budget.  I do not see the reason why, in this particular 
Bill and in this approach, they have made direct payments for residential care a pilot rather 
than a right.  It seems to me that having it as a right would be absolutely in tune with where 
the White Paper is around choice, autonomy and control.  If all the mantras that local 
authorities constantly tell me are true, that nobody wants to use residential care, they have 
nothing to fear because individuals will make their own decisions, unencumbered by the 
position of the local authority.  My view is that you have to be much clearer, first of all, about 
how you define wellbeing and how you enable everybody in this system to have as much 
choice and autonomy as possible. 
Colin Angel: If I could pick up on the definition of wellbeing, I would say how pleased I am to 
see that there are two things about social inclusion: having a domestic family and personal 
relationships; and an adult’s contribution to society.  They are fundamentally important 
because, in community-based services, what we are seeing is that those services that enable 
people to maintain their residence at home are severely under threat from commissioning.  
Some work we did on case studies certainly suggested that things like assistance with paying 
bills, shopping, maintaining households were the first services likely to be cut at the moment.  
Actually, the Bill may preserve some of the services that domiciliary-care providers have 
expected to deliver but are seriously under risk.  I am very pleased to see them there. 

The Chair: That was a brilliant demonstration of how to get in almost everything else in one 
set of answers.  Thank you very much. 

Q137   Baroness Greengross: I have a supplementary question.  You mentioned wellbeing 
several times.  We have not mentioned the wellbeing boards, either locally or nationally.  It 
seems to me that maybe there is a role here that could be placed upon them to ensure 
wellbeing.  I am very worried—as I know you are, Colin—about, in domiciliary care, the 
15-minutes impossibility and travel and everything else.  There is no place where wellbeing is 
measured and where that sort of impossibility for people providing care is someone’s 
responsibility.  If there were something in the Bill that made that clear, do you think it might 
improve the situation?  That could be either, Martin, for residential care or for domiciliary 
care.  Maybe there is a national standard, or the CQC or somebody has to actually ensure 
wellbeing, which would take care of this dreadful situation your providers find themselves in. 
Martin Green: Baroness Greengross makes a very important point.  I have to say, as a former 
Equality Commissioner there is an element of an equalities issue in here.  If you look at the 
way in which, for example, care plans are done for people who are older—particularly around 
domiciliary and sometimes residential care—there is not much of that engagement with 
society or engagement with the local community.  What tends to happen is that older people’s 
plans are worked out on the basis of the functions: get people up; get them washed; get them 
dressed; feed them.  Younger people’s plans are very much more focused on their engagement 
with the locality, the community, education and local amenities.  I think this element of 
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ageism is an important part of the system that needs reform.  One of the things that is very 
light in this Bill is the issue about clearly defining a position that should be age-neutral and 
based on particular needs and aspirations of the citizen, rather then what particular category 
they fall into. 
Lord Adebowale: Can I just emphasise that point?  I think it is a very strong one.  Wellbeing 
is a product of perception as well as measurement.  The point of any Bill that aspires to do 
what this Bill does is that the individual at the centre of it has to be involved in deciding 
whether their wellbeing is being improved or not.  One of my concerns is the issue of complex 
needs.  A lot of the debate around this has been dominated by older people.  It is what I call 
the Miss Marple approach.  In fact, we are dealing with more people over 40 and over 60 with 
substance misuse problems, for instance.  The number of people over 65 who are risking their 
health because they are drinking excessively is going to be an issue.  I am concerned that 
when we talk about wellbeing it is inclusive of those people that are not the Miss Marples.  
That is a challenge in respect of demographics, ethnicity, race and so on.  We do need a 
clearer set of standards as to how you arrive at a view of individuals and community 
wellbeing interests.  There is a question about how you measure wellbeing.  There are ways of 
measuring this—for example through life quality indices.  Maybe it is the CQC that is able to 
use a standard measurement to say, “Are you moving people’s wellbeing or not?  How are you 
asking the recipients of your services whether or not their wellbeing has improved?”  We have 
to start with the more comprehensive view of the people we are dealing with—and not one of 
Miss Marples. 

Q138  Barbara Keeley: My question is on the market-shaping duty in Clause 3 of the Bill.  
Firstly and straightforwardly, do you agree with the market-shaping duty, what it aims to do 
and the matters the authority must have regard to in that clause?  In your experience, do local 
authorities have sufficient capacity and knowledge of the market to implement that duty? 
Colin Angel: Yes, the aspirations described in the Bill are appropriate.  Regarding your second 
question about whether local authorities have sufficient understanding, I am afraid I would 
say that in many instances I do not think so.  What many councils have is a partial 
understanding of their local market based on the section that they transact with.  
Traditionally, authorities have had lists of approved providers; those are the organisations 
they will know.  They will largely be providers delivering services to a council’s specification.  
There is much less intelligence, however, about what occurs outside of those arrangements.  
The risk is that people will continue to be directed into the services that councils would 
traditionally have purchased and to miss out on knowledge, understanding and direction to 
more creative and flexible services that offer different options to people. 
Martin Green: I absolutely agree with that.  If we are not careful, we will have a market 
shaped on the needs of the local authority and not the needs of the citizen.  We have to make 
sure there is a broad view about the market and that there is innovation and creativity in it.  It 
is arguable as to whether or not there should be things like preferred provider lists.  If people 
are registered with the CQC they are deemed to be fit for practice.  There should be a way in 
which it enables people to engage with those providers to deliver services that are appropriate 
to their needs.  What that will produce is a great deal of innovation.  It will also produce quite 
a bit of trade-off.  One of the things that is a bit deficient in the system is that it does not 
enable, in its current form, individual users to decide what things they want to trade off.  
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Sometimes they will trade off high-cost things for things that are of a much lower level but 
which deliver what they particularly want.  If we are not careful, their market-shaping role 
will be framed by the local authority’s needs and not by the citizens. 
On the point about capacity, I certainly think there is a dearth of capacity in local authorities 
for this market intelligence for market-shaping.  This is particularly because, for example, I 
have yet to see many local authorities who understand the economic importance of care 
services in their local economy.  If you look at how important they are, you would have local 
authorities that understand how you enable and develop this market, because this market is a 
growing one.  It is one that can be central not only to delivering services to citizens but also to 
delivering employment, because people who are in those services use their pay in the local 
economy.  I do not see much connectivity between, for example, the social-care agenda and 
the economic development agenda, the employment agenda or the education agenda.  What 
we have to do is get local authorities who can understand all that and join the dots.  I do not 
think there is much capacity in them at the moment. 
John Adams: It seems to me that what shapes markets is when people cash to spend 
themselves.  We have seen the growth of private payers in elderly care.  There have been huge 
shifts in markets over the last 10-15 years.  More than 50% of older people now fund 
themselves in residential, nursing and domiciliary care.  It is no good saying to working-age 
adults, “We have given you a personal budget but you have to spend it with our preferred 
providers.”  You either empower people or you do not, frankly.  We welcome this new duty 
on local authorities, but clearly they need to be properly resourced in order to carry out this 
new function.  As it is currently drafted, it is difficult to see how this duty will be enforced and 
how a council, for example, could be challenged for failing to discharge its duties.  Without 
any sanction for poor compliance it is unlikely, in our view, to address the current 
shortcomings in commissioning, which you have heard a lot about already.  Commissioning 
is what will shape the market; without any collaborative, strategic relationship between 
providers, people that use services and commissioners, the market will continue to move 
about all over the place without any real shaping of it going on. 
Lord Adebowale: We talked about commissioning, but it is not defined.  That lack of 
definition means that it means everything to whoever wants to use for their own aims.  That 
is a problem. 
The answer to the question, from my position, is yes, I would be in agreement that local 
authorities ought to have a duty.  What is lacking is any measure of how we are going to 
measure whether that duty has been applied appropriately or not.  I would want some 
evidence they had gone through an appropriate process—first to understand the market.  
There are real issues around whether they understand the diversity of provision.  Without 
diversity of provision you do not get choice. 
We used to talk about a mixed economy of care.  The cost of the cuts has driven choice out of 
the market, rather than encouraged it to go in.  I would like to see local authorities take 
account of social impact when looking at creating markets and that duty.  Social impact has a 
huge part to play.  The Public Service (Social Value) Act needs to be considered as well.  
There are lots of ways in which local authorities could influence and make markets.  I do not 
think the Bill goes far enough in making it transparent and providing a means by which local 
authorities can be held to account or whether they do it well or at all. 
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Des Kelly: We welcome the clause to give this responsibility to local authorities.  In a way, 
local authorities already had this responsibility.  The market we have is a result of the way that 
local authorities have operated. We talk about commissioning, but actually, mostly, we mean 
contracting or procurement.  Too few of the discussions between local authorities as 
commissioners and providers are about commissioning rather than what price they are 
willing to pay.  It is not really about what services they want in the future and how those 
services are best provided. That is part of the difficulty. 
Our view is that you can only get that if you have a true partnership between people who need 
services, the citizens in a local authority area, the commissioners acting as commissioners 
rather than just contractors, and providers—sitting around the table together and working 
out how best to provide services that might be different to the service that we have now.  The 
difficulty of the way it is operated, because it is about contracting rather than commissioning, 
is that it carries on commissioning the services that we already have rather than about 
stimulating innovation, change, flexibility and different sorts of services to meet different 
needs in the future.  That only comes by everybody working together in partnership.  
Ultimately, the issue is who monitors whether or not local authorities are doing what the Bill 
is requiring of them: how they actually undertake this duty. 
Lord Adebowale: It would be nice if there was something in there that said they had a duty to 
talk to the not-for-profit sector, for instance, which there is no mention of despite our being a 
significant provider of services in most local authority areas that I come across.  It does not 
say who they should talk to or how they talk to them. 
Des Kelly: It is about creating a mixed economy. 

Q139  Barbara Keeley: We have already had some comments about the diverse nature of the 
market for care.  If people on the panel have anything to add on that, we would be grateful.  
Clearly, we are going from community-sector providers—in some cases local, voluntary 
providers, some of whom may be driven out by the cuts, as we have heard—through to 
national and international providers of care.  I would welcome your comments on whether or 
not the drafting of Clause 3 in the Bill takes account of that diverse nature.  The point that 
just struck me in the reply to the last question was that, where there is a doubt about the 
capacity of the knowledge of local authorities, would it be a better situation if a number of 
authorities combined together or would that not help?  In Greater Manchester we have a 
combined authority.  Would the possibilities for market development involving a strategic 
view of a market be better in a larger unit, or would it just amplify the shortcomings you have 
already talked about? 
Martin Green: What I would say is that I agree with Victor’s point, but I do not think it 
should be confined to the voluntary sector.  The bottom line is that it should be all providers.  
We should be sector-neutral here.  Local authorities should be in dialogue with anybody who 
is providing services or, indeed, anybody who wants to come in to the market or, indeed, 
anybody who has indentified a gap in the market.  In response to your particular question 
about local authorities clubbing together, it would be great if they were not in a position 
where they might abuse their monopsony commissioning power.  My fear is they would. 
A good example of that is that I have just been engaged with a colleague at the NCA doing 
some work with NHS London.  All of the NHS Trusts clubbed together and we worked very 
hard to get a new contract.  At the end of it, they unilaterally imposed a price that was £200 
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less than they were currently paying, despite the fact we had worked together on supposedly 
jointly agreeing something.  That was a good example where clubbing together enabled them 
to have more power and to abuse it.  I would be very reluctant to see clubbing together on any 
other basis than some very clear commitments to how they would define the price.  I would 
not be for monopsony/monopoly commissioning within a region. 
Lord Adebowale: I do not think the size of the local authority is the issue; it is the means by 
which it arrives at a plan for carrying out its duties.  If a local authority of any size does not 
understand commissioning and how it is going to understand the needs of individuals, 
communities and providers, it is going to do a bad job.  As has already been said, if it just sees 
this as a way of managing price you are not going to get a market and you are not going to get 
choice.  What I think we ought to have in a Bill like this is some sort of specification as to 
what that duty should look like.  In other words, if we are saying they have a duty to create 
markets, what are the minimum standards for that practice?  What should be the minimum 
requirement?  Number one: they should have to talk to all of the players—be they 
not-for-profit or for-profit.  Number two: they should have a means by which they are not 
just deciding and dictating a price.  There should be evidence that they have consulted with 
the widest range of people in need.  All of that should be specified—otherwise you do not 
have a standard to which you can hold local authorities. 
John Adams: Another important element of that standard would be establishing a baseline 
data set, which, of course is one of the aims of the JSNA.  If you do not know how many 
people have a need for a particular kind of service in your area, it is difficult to imagine how a 
diverse market would be created.  Again, it keeps coming back to commissioning.  Victor 
makes the point about us talking about commissioning, commissioning, commissioning; in 
fact, we are talking about different types of things.  We see quite a lot of procurement or 
contracting going on, as Des says.  I am generalising, but we see little strategic 
commissioning.  The prevailing culture of procurement is, frankly, bullying.  It is risk-averse 
and bullying.  I do not see how any provider can make any long-term plans when it does not 
know—almost from year to year—what the commissioner’s intentions are going to be or, 
indeed, as many VODG members have experienced, mid-contract they are told to reduce 
their fees by anything up to 30%.  All of these providers have not paid their basic-grade staff 
any wage increase—some for three years.  These are people on the minimum wage.  There is 
lots of rhetoric about the quality of care; these are the people that are required to deliver that 
quality care.  Lots of organisations have had to review and revise their terms and conditions 
of employment.  That has been a painful process for people.  Lots of not-for-profit providers 
and other providers are existing markets.  It is difficult to see how all these things square off, 
really, with that prevailing culture. 
Des Kelly: I wanted to make a separate point about the market.  We often talk as though there 
is one market; that is not an accurate way of describing the care sector.  It seems to me that it 
is a whole series of different markets—usually around one local authority area.  The Southern 
Cross situation taught us that there are local markets.  The way that was resolved in the end 
was by local agreements between local authority commissioners and providers.  It is 
important to go back to the point of creating a mixed economy and the responsibility on local 
authorities exercising this duty to ensure there is a diversity of provision, which means a 
diversity of different providers.  It would be our view that the way that commissioning and 
contracting is operated has meant that we have the market, certainly in residential care 



Draft Care and Support Bill     127 
 
 
 

services for older people now, where over 70% of all services are operated by private, 
for-profit providers.  Almost half of those are corporate private providers.  The not-for-profit 
sector accounts for around 14%, according to the latest Department of Health statistics.  Only 
about 6% of the sector is left in the hands of the public sector.  That is not a mixed economy.  
That does not create diversity of provider or diversity of provision.  How they operate it will 
be really important.  Otherwise you will just get a market that is entirely private. 
Colin Angel: Very briefly, I think it is about skills and competence in terms of understanding 
markets, rather than the size of the organisation or group of organisations.  Absolutely 
fundamental is engagement with providers both to understand what can be achieved and 
identify what is missing in markets to stimulate understanding and innovation. 

The Chair: I think we need to move on.  We are expecting a division in the Commons at 
about four o'clock, so that is another thing to bear in mind.  Can I just say that, in all the 
written evidence I have read so far, lots of people talk about commissioning and 
accountability being issues?  Not many, however, have really then elaborated what they want.  
In the nicest possible way, it would be very useful—not so much now, because I think we need 
to move on to other issues—to have some further reflection and amplification of what it is the 
legislation or guidance could do to address some of the defects that you have been very 
powerfully setting out for us today.  I am going to ask Lord Warner to ask his question, 
because I think it will be part of this territory that we are still exploring.   

Q140  Lord Warner: As an aside, before I ask my question, it took the Department of Health 
nearly 10 years after commissioning was introduced to give guidance to the NHS as to what 
they meant by commissioning.  It is an experience one might like to reflect upon.  Do you 
consider that one aspect of local-authority management of the market relates to the usual cost 
it pays for residential or domiciliary services?  If so, would you favour a duty in the legislation 
to the effect that, in setting their usual cost, local authorities must have regard to actual costs 
of the provision of care to avoid creating a significant imbalance in that market?  Could you, 
in answering that question, give us some sense of what you think is going on in Local 
Government now in terms of finding out what the actual costs are? 
John Adams: In a word, Lord Warner, yes.  Clearly, commissioners, procurement officer or 
contracting officers—whoever it is—need to have a view about the actual costs of providing 
that care.  It would be ridiculous for them not to, frankly, if they want a sustainable market.  
We have seen a series of Judicial Reviews recently, which have pretty much said just that: you 
have to take into account the provider’s real costs of providing that care.  Speaking for the 
voluntary sector, clearly, they are not in it to be making profits; they are there for their 
beneficiaries and to provide support for those people.  In terms of calculating real costs, we 
would be very happy to have a completely open and transparent system.  What that requires 
is for commissioners, again, to sit down with providers and examine those things carefully.  It 
requires a dialogue; it requires a level of trust; it requires a level of transparency.  Over the last 
six or seven years, there has been a 16% reduction in the number of people being supported 
through social-care support.  That seems to fly in the face of the prevailing demographics.  In 
my view, it demonstrates the kind of pressures local authorities are under.  They are under 
enormous pressure.  This is not about providers versus local authorities.  We think they are in 
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a very difficult place and things are simply going to get worse.  Coming back to your original 
question, yes, they must take into account the actual costs of providing those services. 
Martin Green: Yes, I would absolutely agree with that and I think one of the issues for me 
about the market is that local authorities need to be made to work in a way that is appropriate 
to a market.  For example, earlier, John raised people being told mid-contract, “We are going 
to cut what we are giving you.”  Where else would you get away with that?  I was involved in a 
discussion with a council leader on a radio programme.  The inference was, “We cannot 
afford it, but we still want it.”  I said, “Every member of this community who has not had a 
salary increase for the last two years, please send back what you think you can afford when 
you get your Council Tax bill.”  It is absolutely ridiculous that they think that they can still 
buy in a market when they are not paying a reasonable cost.  The other issue is that there are 
some really good, robust, independent costs of care exercises.  Those can be used.  As John 
said, we are not frightened by openness and accountability.  What we do want from this, 
however, is fairness; at the moment we are not getting it.  There is an abuse of this 
monopsony commissioning power by local authorities.  It is quite interesting that if we, as 
providers, get together, suddenly we fall foul of cartel rules and monopoly rules—but local 
authorities are able to do that without impunity and live in a world where they are somehow 
in a parallel universe where we have to abide by a whole raft of legal requirements, which they 
seem to think they are exempt from. 
On the point that John raised about the Judicial Reviews, I was involved in taking some of 
those.  It has been quite interesting that following those Judicial Reviews, local authorities 
have sat down and found ways they can get around the hoops so that they can behave in the 
same way, slightly tweaked to make sure they do not go the other side of a legal framework.  
This Bill needs to enshrine some very clear processes about how, if we are going to have a 
plural economy with a market, everybody must be in that market in the same fair way. 
Colin Angel: We too would agree that making that an obligation for local authorities would 
be extremely helpful.  It is fair to say that the price that an authority is likely to pay for care 
next year will be the price they are paying this year less some.  We are seeing that particularly 
in the introduction of maximum prices in contracts.  When a new three-year contract is being 
let, authorities are starting to say, “Please do not tender above £12.50 an hour for personal 
care.”  You have to question how an authority works out that £12.50 an hour is sustainable.  
Martin mentioned costing models.  We have developed one for domiciliary care.  If you plug 
£12.50 into that model and work it backwards, it would very much appear that providers 
would be subsidising their local authority for every hour of personal care that is delivered.   
Des Kelly: We would support this.  Transparency is probably in everybody’s interests—for 
people purchasing services as well as for providers and local authorities.  The difficulty that 
local authorities have, I suspect, is that they are able to continue to purchase services at the 
price they are willing to pay.  That is the difficulty.  That is what I meant earlier when I said 
that this is the way that the market has operated, because it has been in response to the price 
being the only real lever.  That is why we are in the situation we are in now, where the vast 
majority of people working in the care sector are paid at the minimum wage.  I suspect that if 
we did not have a minimum wage they would not be paid the minimum wage; they would be 
paid below that.  Given what we expect frontline care staff to do, it is a travesty that they are 
receiving the absolute minimum.  Until it is clear how you make up the cost, that situation 
will continue. 
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Lord Adebowale: It is a question of transparency and it is a question of standards.  It is a 
question of the quality of the service.  Yes, local authorities should have a clear duty but, 
again, it is a bit like the last question: we ought to be clear about the standards that we expect 
them to reach in carrying out that duty.  This question of usual and actual is clearly a means 
by which local authorities who are under pressure manage their budgets.  Their behaviour is 
driven by the fact they do not have the money and perceive the only way they can manage 
their budgets is by bullying providers—particularly those from the not-for-profit sector.  
Certainly, Turning Point has been subject to requests for quite substantial cuts in the price of 
services—of 30% plus. 
Local Government has a duty to ensure there is a match between usual and actual; the very 
idea seems ridiculous to me.  There ought to be some standard, hopefully expressed in the 
Bill, as to how they do that.  In order to do this you must take into account the unit-cost, 
because there has been lots of research that shows what it costs to provide a particular service.  
If you ignore that, how can you possibly arrived at a price that is usual?  They must consult 
with providers so that there is a sense of what is possible for what is available.  In my view, 
they must have an idea of the outcomes required for the client, otherwise I do not see how 
you can possible arrive at the price.  The answer is yes, but I think the Bill needs to go further 
in specifying, again, what Local Government has to do in order to satisfy taxpayers that it is 
being done properly and fairly and not just due to budgetary pressures. 

The Chair: Would you do that on the face of the Bill or in guidance? 
Lord Adebowale: I would always go for having it on the face of the Bill.  We can then have the 
argument in the House of Lords as to why that is not possible, but it should be on the face of 
the Bill. 

The Chair: I just thought I would ask the question. 
Lord Adebowale: It is a critical matter. 

Q141  Margot James: Before I asked my question, Chair, I wanted to make the point that I 
sat on a pre-legislative Bill Committee for the setting up of the Groceries Code Adjudicator.  
What I am hearing today, particularly from Martin Green, is exactly the same sort of tactics 
that are alleged to be used by the local authorities in your market as were being used by some 
of the more aggressive supermarkets with the farmers, which is quite a horrifying analogy. 

Mr Kelly, I wanted to probe this issue you raised about one of the problems being that local 
authorities are seemingly still able to purchase care at the prices they are paying.  Is it not the 
case that the reason they are able to do that is because the care homes charge differential rates 
to self-funders?  Local authorities arrange situations in which quite a number of people, 
although they are not entitled to local authority care, are able to pay a top-up fee.  It is a very 
murky area, is it not?  I looked into the issue of cross-subsidisation between local authority 
clients and self-funders.  It is difficult to prove, but I would like your views on it because I am 
sure it goes on.  
Des Kelly: I think it is pretty clear now that the way that this sector has survived has been on 
the basis of some cross-subsidisation.  There does seem to be fairly clear evidence that people 
who fund the cost of their own care pay more for it.  The sector has become more segmented, 
so it is not as straightforward as subsidising people from local authorities, but I think that is 
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the way the market has operated.  There are now some providers who do not see the local 
authorities as customers at all.  They are entirely operating in the private market.  We have 
had the quote given already, which was given in evidence from William Laing, that 57% of 
older people in residential care are now paying the full cost of their own care.  If you were to 
add in the people who pay a top-up over and above that, it would take you well over 60% and 
may be well on the way to 70%.  There are very few local authorities now that do not allow 
top-ups.  That is one of the ways they have compromised over the prices that they pay.  You 
are right: it has become quite murky and difficult.  There are all sorts of differential rates 
operating in the market. 
The point I was trying to make was that as long as it is possible for local authorities to 
purchase at the lowest price they are willing to pay, it seems to me that the whole market has a 
difficulty.  It is not drawing to proper attention what we are actually trying to pay for.  If you 
work on the basis of actual cost, you ought to get to what it costs to provide at a quality that 
we are willing to pay for.  We do not have that at the moment.  To use the Southern Cross 
example again, given that it was the largest provider at the time and was working almost 
exclusively in the local authority market, it was using economies of scale to compete on price.  
It was able to do that because it was spreading management across a larger number of homes; 
it was able to have better purchasing power for utilities and food and so on.  In a way, if the 
only criterion is the lowest possible price the local authority will pay, it takes you in the 
direction of bigger and bigger providers because it is the only way they can meet the written 
requirements to balance the books.  That is not a proper mixed economy. 
The Chair: In view of the time, if there are additional points that build on that or 
disagreement, it is fine and we can hear about that, but if you are just re-stating it is less 
helpful. 
John Adams: Very briefly, the point about self-funders does not apply in terms of working 
age adults in the way that it does with older people who have assets.  It is quite a different 
market going on.  That is not to say that, in some services, there is not some 
cross-subsidisation going on across different contracts.  There are often historical reasons for 
that.  Behind your question about how local authorities are able to get away with that, it is 
simply because they are the only show in town with working-age adults, putting it very 
crudely.  Unless you really empower people by giving them the money in their hand to 
purchase their own services, all roads will lead back to the local authority.  We have had direct 
payments for more than 15 years; still, a very small percentage of people are using them. 

Q142   Baroness Pitkeathley: I want to ask a question about information; I have several 
questions, actually.  In the interests of time I will ask you to give brief answers to this.  First of 
all, do you agree with the duty placed on local authorities to establish and maintain advice 
and information services?  Is there sufficient information available to local authorities to 
provide this service and will it enable users and carers to understand and access the services 
you provide and that are on offer?  I include things such as advocacy services in that. 
Martin Green: I would agree, Baroness Pitkeathley, with the duty on local authorities to make 
sure this is provided, but there is an issue about whether they should provide it themselves.  
There should be independent information, advice and advocacy—not least because the local 
authority, in its role as both commissioner and provider in some areas, has a conflict of 
interest here.  I would much rather see independent, voluntary-sector-led advice and 
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information services.  The duty should be on the local authority to ensure that it is provided, 
but not necessarily to provide it themselves. 

Baroness Pitkeathley: Thank you for the admirable brevity. 
John Adams: Linked to that, we believe it is absolutely critical that provision for advocacy is 
available—particularly at critical transition points, where people are moving from one service 
to another.  Not least of which is when people are moving from children’s to adult services.  It 
is absolutely fundamental.  Providing information, even to a high quality, is one part of it.  
However, if you are not able to access it, understand it and use it to empower you, which 
advocacy would allow, the information by itself is not of much use.   
Colin Angel: Very briefly, social care is often described as a distress purchase: people are 
making their decisions very quickly.  I would want to see that duty being able to help people 
get much more involved in pre-planning for their needs, which fits in with prevention as well.  
I am also cautious about the strain on existing local authority resources.  The money to 
provide these additional services is going to come out of the provision of frontline services as 
well. 
Lord Adebowale: There ought to be a rule in the Bill that says we cannot have a duty without 
standards.  Yes is the short answer about including advocacy, but it is actually quite 
complicated, because of the Miss Marple paradox.  You need information to be bespoke.  
Unless it is bespoke to the individuals, the communities and the local authorities and it meets 
that standard as a minimum, it is not going to work.  There are methods—we have been 
working with communities on this—for designing a means of delivering information and 
payment to do it.  That works.  There is a question of standards; I would argue that one of the 
principles ought to be the independence of that information as far as possible. 
Des Kelly: To make a point that has not been made, I completely support the idea that there 
needs to be better information—for all of the reasons that have been said already.  There is 
quite a lot of information available, but the quality of that information varies greatly.  
Whether or not you can rely on that information to be informative in any way—the rise of the 
number of places on the internet where you can look for information about care is quite 
worrying, because it varies a great deal.  How authoritative and well-informed that 
information is worries me slightly.  In the absence of things like quality ratings with the 
authority of a regulator behind them, it is difficult to see how people can have confidence in 
the information that is out there. 

Q143   Baroness Eaton: You have all mentioned information because of the duty on local 
authorities.  Where do you think the line is between information and advice?  Would you still 
have the same view about its independence, if it were to be information that was advice as 
well? 
Martin Green: My view is that it has to be independent.  The information has to be 
independent, but, particularly, so must the advice and advocacy—because of the inherent 
conflict of interest that there is with the local authority.  If I were a local authority, I might 
steer people in the direction of cheap services because I was paying for them, rather than to 
the best services to match their need.   
Des Kelly: I think once you add advice to information it becomes more of a challenge to make 
sure that the advice is impartial, well-informed and authoritative.  All of the things I said 
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about information would be the same, but more relevant, when you include advice.  That is 
why brokerage is so important, is it not? 
John Adams: It is.  Our concern is that the 153 local authorities—or however many there 
are—will have 153 different approaches to this.  Victor’s point about standards is absolutely 
critical here.  Even a requirement for something as basic as the Department of Health 
information standards would be helpful, frankly. 
Lord Adebowale: I have to say the only way that you could measure the impact of any local 
authority’s information and advice duty is by looking at whether certain sections of the 
community ended up in the cheapest, poorest services and had the worst outcomes, having 
taken advice from the local authority. 

The Chair: There must be something about auditing it. 
Lord Adebowale: I think there has to be some kind of audit associated with it. 

Q144   Baroness Pitkeathley: This is also concerned with measurement, but this is about 
measuring outcomes.  As you know, the focus on the draft Bill is very much on outcomes 
rather than specific services.  First of all, do you agree that this is a good approach for the Bill 
to take?  Will you and your members be able to deliver services focused on outcomes?  
Bearing in mind the difficulty of reaching an agreement about whether outcomes have been 
agreed, is there any scope for dispute between the commissioner and the commissioned? 
Lord Adebowale: I would absolutely agree with the idea of outcomes.  My own organisation 
has certainly spent a number of years and a not inconsiderable sum devising outcomes for 
everything that we provide.  We would absolutely agree with having outcomes at the heart of 
everything we do and the services we provide.  There are some challenges around how you 
arrive at industry standards for outcomes.  Health and social care is quite an individual 
process.  How you arrive at industry standards that everyone can agree on is a challenge.  We 
need to be realistic about what is possible and the duty to guarantee assessment is not the 
same as that to provide—and to what quality.  That is a problem. 
It goes back to the questions that we have already addressed, really.  You want outcomes and 
measurement, but who is going to pay for that?  This question of having poor data that does 
not give you the right measurements for the right outcomes seems to be a problem to me.  
Yes, but as with a lot of the issues in the Bill, we need to be clear about how it is going to be 
achieved, what the standards are and how it is going to be paid for.  I think it needs to be in 
the Bill.  There is no point in putting it in there unless you are going to say they have to pay 
due attention to the industry standard. 

Baroness Pitkeathley: Do you mean that measurement costs money? 
Lord Adebowale: Measurement costs money.  Every time we ask for something in my 
organisation—these figures are based on work we did a few years ago—it is £40,000.  For 
some services, every month we are inputting nearly a million pieces of data.  There are a lot of 
issues about outcomes, data, transparency and cost, which you do need to take into account.  
I welcome the idea of outcomes, particularly if those outcomes are led by the customer.  The 
people who are in receipt of health and social care services are just like us.  Like anyone else, if 
you walk into a shop and you get a poor outcome, you are not going to use it again.  It would 
be nice if the time you spent walking to the shop could be saved in the first place because the 
outcomes are transparent and are on the front of the shop. 
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Des Kelly: We are not working on the basis of commissioning for outcomes at the moment.  
It would be a new thing.  It would be welcomed by most providers.  However, for all the 
reasons we have said already, that is not the way things are contracted for and commissioned 
at the moment. 
John Adams: There is a history of working-age adults, as I think Victor is alluding to, for a 
focus on outcomes.  Disabled people themselves have shaped and influenced these services 
over a number of years.  As Des says, there is very little evidence of that actually happening.  
There is a lot of talk about outcomes and a lot of talk about wellbeing, indeed, but not much 
reality on the ground. 

Q145   Lord Mackay of Clashfern: The latest CQC report suggests that the state of health 
and adult social care reports a shift away from residential to domiciliary.  Is this in accordance 
with your experience and, if so, how do you expect to be able to cope with it? 
Colin Angel: As the main domiciliary care representative, yes, the analysis by the CQC is 
correct.  We certainly see it as the direction of travel for the homecare sector.  However, what 
we need to be very clear about—we have talked quite a bit about money and the 
commissioning of the services—is that demand for homecare is not the problem; it is the 
ability to recruit and retain an adequate workforce on rates from local authorities, which are 
often leaving care workers paid perhaps 20p an hour above national minimum wage.  There 
are two factors involved there: the pushing down on price and the very short visits that are a 
real threat to recruitment, because of the forcing of homecare down towards minimum wage. 
Martin Green: Yes, I agree absolutely with what Colin said.  Also, some of the drivers of this 
are to do with local authority budgets, not individual choice.  What happens is that people 
with high-level needs are given very low-level services to keep them on the cusp of staying in 
their own homes, which then precipitates a crisis before they go into residential care.  This 
needs to be looked at on the basis of not that the local authority are driving it, but whether or 
not this is what people want.  If there is going to be a driver that says we need to move away 
from residential care, we then need to be much clearer about how we are going to 
commission domiciliary care.  This also links to the issue I raised earlier about the fact that 
people have choices if they have individual budgets or direct payments, which they can use 
for domiciliary care.  They do not have those choices with residential care.  What you have is 
a system that actually makes sure that this drift happens.  I am not sure the reason for that 
drift is need or aspiration; it is more to do with local-authority budgets. 

Lord Mackay of Clashfern: Would you suggest any alteration in the Bill that might deal with 
that point? 
Martin Green: Yes: put direct payments as a right for residential care.  People will then be 
able to make their own choices. 
John Adams: Also, linked to that point, if I may, is that there is no specific reference in 
section 1 of the Bill to choice as an element of wellbeing.  That would help matters.    
Lord Adebowale: I would agree with John in terms of what is on the face of the Bill.  We 
could end up with things going in the opposite direction, actually, because of the way the 
funding is going.  We certainly have examples of people who are living together and who 
want to live apart being denied that opportunity, because the commissioner is saying they 
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cannot afford it.  That is a problem.  It is one of these issues where the aspiration needs to 
meet the resource. 
John Adams: The ordinary-residency rules impinge on that as well. 
Lord Adebowale: Absolutely, yes. 

Lord Mackay of Clashfern: Is there any possibility of improving that situation by provision 
in the Bill? 
John Adams: Funding could follow the individual, so that it was not tied to type of 
accommodation.  We do not understand why it needs to be so complicated.  People take their 
funding package with them as long as they have that established need. 

Lord Mackay of Clashfern: If you had two who were in dispute and wanted to separate, but it 
would be too expensive, they would each have a right to a personal budget? 
Lord Adebowale: They certainly would if they had a personal budget; they could decide they 
are going to take their personal budgets and purchase separately. 
Des Kelly: Can I just make a comment about seeing it as a trend?  Earlier, we were talking 
about the importance of seeing the market as a market overall, rather than just a market for 
residential care or homecare.  It is really important that people receive the services that best 
meet their needs at a given point in time, not that we see these as segmented bits of a market.  
I have no doubt that the CQC analysis is accurate and there has been a shift.  That is probably 
driven by pressure on local-authority budgets more than any strategic direction.  Underneath 
those figures, we are seeing residential care services diminish by around about 5% and 
nursing care increasing by about the same amount.  Overall, the numbers of places in 
residential care settings are broadly similar.  What I think that is reflecting is that the people 
now receiving services in residential settings have a much higher need than was the case in 
the past.  70% of people in residential care now have dementia.  Increasing proportions of 
people living in nursing homes are there for end-of-life care.  They have become, for all 
intents and purposes, hospices.  They are providing very heavy levels of nursing support. 
John Adams: On Des's point, we have talked about the market as if it is a unified whole.  
There are quite different things happening in relation to younger, working-age adults in 
relation to these shifts than there are in the kind of people Des has just described—people 
with dementia, nursing needs and so on.  It is not a unified market in the way that we might 
like to think. 

Lord Mackay of Clashfern: Generally speaking, residential care will be provided by different 
providers from the domiciliary care. 
Des Kelly: We have a number of members who provide both residential and domiciliary care 
services.  I do not think there are enough of those and we do miss the opportunity to join 
those services together in particular local areas.  I do not think that happens enough at the 
moment.  Of course, when you add in extra care, as there is in the question, it brings a new 
dimension to how needs might be met. 

The Chair: I am going to ask Margot to ask her question and hopefully we will have time to 
hear all of the answers before the Division Bell sounds. 
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Q146  Margot James: As we have already had quite a bit of discussion about integrated 
provision, I have got a question for Lord Adebowale on the clients with drug-and-alcohol 
misuse needs.  Have you or other groups that you know of, specialists in your field, 
experienced barriers to developing and delivering service to that group?  Will the draft Bill 
make it in any way easier or potentially harder for such groups to access services? 
Lord Adebowale: I am not convinced that the Bill will make it any easier, for the reasons we 
have talked about and which I do not wish to repeat.  The following things are true; we can 
send you information about this.  There is a lack of commissioning that deals with 
integration.  As has already been said and I absolutely agree with, my new best friend here has 
made the point that commissioning is often not that; it is actually purchasing or contracting.  
Lord Warner made the point about defining commissioning.  The definition of 
commissioning that works is one that says commissioning is the means by which you 
understand the needs of an individual and/or a community, so that you can build a platform 
for procurement processes.  It is not rocket science. 

The Chair: Victor, forgive me.  I need to pause this because the Division Bell has now started 
ringing.  I am going to suggest that we aim to be back in 10 minutes.  Once we have our 
quorum we will start again.  At least three of us need to be back before we can start. 

Sitting suspended. 

Q147  The Chair: Right, we are going to move on to a question from Sarah. 

Dr Wollaston: I was just wondering whether you see any particular benefits or difficulty for 
local authorities assuming responsibility for the commissioning of care and support for 
self-funders. 
Colin Angel: Yes, if you wanted a brief answer.  There is a real danger of self-funders getting 
more of what local authorities would have commissioned for people who receive state-funded 
support.  We are certainly seeing local authorities already attempting to constrain providers 
who supply to people with direct payments and personal budgets in order to deliver exactly 
what the council would have bought under its contract—often at the same rates and 
specification.  That is going to limit choice even further and is not going to promote the 
expansion of a variety of services to anybody, let alone self-funders or people who receive 
state-funded support. 

Dr Wollaston: It has all of the disadvantages and no advantages, does it? 
Colin Angel: I am struggling to come up with some advantages for you. 
Martin Green: I certainly think there are some disadvantages.  We have seen it already.  There 
are some local authority information services who are engaged with self-funders already, 
saying things like, “Why are you paying £550 a week for that residential care?  We are getting 
it at £495 a week.”  There is a lot of that going on.  It relates to something Ms James said about 
the way in which local authorities might be prescribing the way in which services are being 
delivered and, as colleagues have said, they will try and transfer people into those services.  It 
would be to the detriment of choice and I also think it would further drive down the funding 
pot.  On Ms James’ point about cross-subsidy, if there were no cross-subsidy these 
organisations will just go into bankruptcy and the market will not be sustainable. 
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John Adams: Very briefly, I will use the c-word—not commissioning, but capacity.  We heard 
earlier that 50% of people are now self-funders.  How are local authorities going to have the 
capacity to carry out all of these assessments and calculations of what people should pay and 
all the rest of it, if they are not currently doing it?  I am sure, like a lot of people, I have had 
direct experience of finding social care for an elderly relative.  I was given by the local 
authority—just given—a booklet with 27 care homes in it and, putting it very bluntly, was 
told, “Get on with it.” 

The Chair: There is a point here about capacity.  You talk about capacity for assessments; 
everyone would have to be assessed in order to be eligible to be considered for a cap. 
John Adams: Yes, I agree, Chair.  My concern, however, is that local authorities are not doing 
that currently.  There will be an increased workload and they will require greater capacity and 
resourcing to do that. 

Q148  Harriett Baldwin: Would a minimal requirement not be desirable for each care home 
to publish, transparently, what rates they charge? 
John Adams: Well, you should be able to find out the details of their charging policies in any 
case.  However, if you are trying to arrange social care for an elderly relative in Liverpool and 
you live in Exeter, for example, what do you do?  You go on to the websites and you find there 
are 27 nursing homes in Liverpool—or wherever it happens to be.  At the moment you have 
no way of working out the various merits.  You can look at their prices.  You might see that 
they are all compliant with the essential standard of CQC, but you have no idea about the 
relative merits.  What do you do?  Do you go to that locality?  Do you visit all of those 
services?  The public are in a very difficult place.  We have a very fragmented, incoherent 
approach to quality at the moment.  We have a lot of quality initiatives but a lack of 
coherence.  We are doing the public a disservice by not having an aggregated rating. 

Harriett Baldwin: We need a service like TripAdvisor. 
John Adams: With respect, we have TripAdvisor-type sites developing.  There are a number 
of them available now, but how am I to know, using the analogy, looking at the services in 
Liverpool, who really left those comments?  Are they genuine?  It is very difficult.  It is not 
like taking a holiday; it might be end-of-life care for your loved one. 
Martin Green: I have a supplementary point to Ms Baldwin’s question.  For example, the 
local authority, if they had that role, might be able to purchase a particular service at a low 
cost if there was the level of people in the service.  For example, they might decide, “Oh, this is 
a self-funder; I will direct them towards that service because it will sustain me being able to 
pay below the market cost because the occupancy level is high.”  There are a lot of reasons 
why people might be directed towards services that are not based on them accessing services 
that are appropriate to them, but might be based on the needs of the local authority’s budget 
position. 
Des Kelly: If we were talking about strategic commissioning by a local authority, it would be 
entirely appropriate that they covered everybody living in the locality and looking for 
services.  That might well be people who were paying the cost of their own care.  If we are 
talking about contracting, however, it is a different matter altogether.  I would prefer to see 
that dealt with through better quality of information and transparency. 
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Q149  Dr Wollaston: Do you think one possible advantage might be, returning to a point I 
think Martin made earlier, if the local authority had to set out what the needs in the area 
were? 

Des Kelly: That is what I meant when I said “strategic commissioning”.  They might say, 
“This is our view of the services that will be necessary in this area over the next 5-10 years.  
We want to talk with providers about how we meet those needs, the best way to do that and 
what resources are available.”  Everybody needs to sit around the table, negotiating as equals.  
That would be fine, but that is not how it works. 

Dr Wollaston: You feel that this is something we should clarify in the Bill.  Is this something 
we should clarify in the wording, to make it clear that we mean strategic commissioning? 
Des Kelly: Yes.   
John Adams: As Victor said earlier, that should be to a standard—data-set standard, for 
example.  I know the JSNA has something to say about that, but local authorities need to up 
their game considerably in terms of JSNA. 

Baroness Greengross: I just feel very strongly about this cross-funding.  In fact, we are 
looking at legislation; we are looking at the law.  It seems to me that without people knowing 
that they are funding other people, without them being told that, this is some sort of illegal 
taxation; I have always felt that.   

Baroness Eaton: I do too. 

Baroness Greengross: A tax has to be publicly known.  The fact that it is absolutely essential 
at the moment for getting a decent standard of care to everybody in that home seems, to me, 
to be quite intolerable.  If we are producing legislation in this country, this has to be publicly 
available knowledge.  It has to be exposed, as you say, Margaret, because it is an illegality.  If 
we need more money so that people who on local-authority funding can get into a home, it 
must be made public. 

Q150  The Chair: Do any of our witnesses disagree with that proposition?  This is just so that 
I am clear, because it stands as a statement or view of how the Committee might form its 
recommendations later on. 

To be absolutely clear, picking up on this question a step further, is it your view or not that 
one of the risks of bringing self-funders into the local authority arrangements is that it 
removes this cross-subsidy or makes it transparent?  If so, what do you think the impact of 
that might be?  Will it simply drive prices down across the market and what will that mean in 
terms of market failure? 
John Adams: That was not my concern; my concern was about capacity. 

The Chair: You mean to actually do the task completely. 
John Adams: I mean to complete the process. 
Martin Green: My concern is that if we are not careful, what will happen is that some people 
will withdraw from the local-authority-funded market in areas that they could.  That would 
start to create a two-tier system, where there who are self-funders receive all the things that 
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are aspirations of the White Paper and those who are funded by the local authority would not.  
What we would do, if we did this, is drive down costs, fragment the market and deny some 
people the same level of quality that other people could get because they were on control of 
funding their own care. 

The Chair: In view of the time, I am going to bring the session with this panel to an end now.  
I wanted to say thank you for the evidence you have given today—both the written evidence 
in advance and the oral evidence now.  There may be one or two areas of clarification that we 
did not cover in this session and that we will want to come back to you on.  Again, I would 
just reiterate that commissioning has been a recurrent theme, as has the overall level of 
funding in the system throughout our evidence sessions—and so has the issue of 
accountability.  Accountability and commissioning are two issues that I have not seen 
elaborated on enough in written evidence.  It will be interesting to get more thought on what 
the Bill could actually do tangibly to make a difference in those two areas.  With that, thank 
you very much for your contributions today.  
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Carers UK [Emily Holzhausen], Standing Commission on Carers [Dame 
Philippa Russell], and Carers Trust [Dr Moira Fraser] (QQ 151-167) 

Examination of Witnesses 

Emily Holzhausen, Director of Policy, Carers UK, Dame Philippa Russell, Chair, Standing 
Commission on Carers, and Dr Moira Fraser, Director of Policy and Research, Carers Trust. 

Q151  The Chair: The nameplates have changed; the faces have changed; I suspect the issues, 
however, remain the same.  Thank you very much for coming.  This is a session primarily 
intended to focus on issues from carers’ perspectives, something which we are intending to 
take beyond the bounds of the Committee with a web forum particularly identifying carers’ 
issues as well, which we hope to have up on the Parliamentary website next week.  Anyone 
watching today might be interested to follow that up.  I will just give Margot notice that I am 
going to go to her for a question first, but, if I can welcome our witnesses and ask them if they 
would just introduce themselves and the organisation they are from. 

Emily Holzhausen: I am Emily Holzhausen.  I am the Director of Policy at Carers UK.  We 
are an organisation of carers run by carers for carers.  We have been set up for 40 years and 
we are here in order to improve people’s lives.  We were set up by carers in the first instance.  
We have a membership of around 15,000 carers and we have a local network of about 450 
local groups that affiliate to us.  We also provide a lot of information and advice services to 
carers; that keeps our finger on the pulse.  They certainly tell us what is going on.  I know that 
a number of our very active members will be tuning in today, which is democracy in action. 

Dr Moira Fraser: I am Moira Fraser.  I am Director of Policy and Research at Carers Trust.  
Carers Trust was formed from the merger of the Princess Royal Trust for Carers and 
Crossroads Care in April last year.  We support about 200 local carers’ organisations, which 
are independently managed charities who in turn support 450,000 carers across the UK.  We 
also support around 80 young carers’ organisations. 

Dame Philippa Russell: I am Philippa Russell and I am Chair of the Standing Commission on 
Carers.  The Standing Commission on Carers was created in 2007 by the previously 
Government—we are now very happily working with the present Coalition Government—in 
order to provide an independent policy forum on carers’ issues, bringing together carers 
themselves and the voluntary and public sectors.  Our key objective is to provide independent 
advice to Government—particularly around the development and delivery of the National 
Carers Strategy.  We see ourselves as having a primarily ‘national observatory’ role and, I 
hope, we have a special contribution to make in picking up important carers policy issues in a 
rapidly changing landscape.  On a personal level, I am a carer myself.  I have an adult disabled 
son and a husband with a long-term condition.  I looked after my mother with dementia, who 
sadly has now died, and I have a grandson with an autistic-spectrum disorder.  In effect, I live 
the ‘sandwich life’ of many 21st century carers. 

The Chair: Thank you very much.  You are all very welcome today. 
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Q152  Margot James: Thank you all very much.  Is the application of the draft Bill to carers 
sufficiently clear to provide an effective framework for care and support provision?  Are there 
any aspects that need to be further clarified in the draft Bill?  
Emily Holzhausen: On the whole, it is a good Bill.  There are many things to welcome in it.  
There are, however, a number of points of clarification.  We are looking at an enormous piece 
of consolidating legislation, so, just to recognise it is no mean feat for the lawyers to pull this 
all together.  On the whole, they have done a very good job—following on from the Law 
Commission. 
My colleagues might like to add to some of this, but I start with Clause 1, for example.  This 
just refers to adults and does not refer to carers, whereas in the rest of the Bill we refer to 
adults when they are adults who need care and carers separately.  Just for completeness’ sake, 
starting with Clause 1, we need to include carers.  I honestly do not think for a minute that 
people would want to disentitle carers, but for the removal of doubt we would need to do that.  
There are a number of other areas that, as we go through, will need some assessment and 
clarification—and the opportunity to right some areas of disagreement, perhaps, or 
misunderstanding.  For example, who has responsibility for carers if the person is receiving 
continuing care services?  It is the local authority.  Professor Luke Clements has written on 
this and given his clear opinion on it, but it still comes up as an issue for local authorities.  
That would certainly help clarify certain elements in the Bill.  Finally, around charging we do 
need some more clarification on those particular issues; I can elaborate on that now or later, if 
you wish. 

The Chair: We will be coming back to that issue in a few minutes. 
Dr Moira Fraser: In addition to what Emily has mentioned, there are concerns around the 
whole family-based approach—or the lack of clarity around the whole family-based approach.  
What I am mean by that—I am sure we will come onto that later—is that, particularly with 
young carers, you cannot look at a carer in isolation because they are part of a family.. The 
reason they are a young carer is usually because of the care or support needs of an adult in the 
family.  The Bill refers to the need to have regard to the whole family, but it does not make 
that particularly explicit.  I think that is a real miss in the Bill and I would like to see that 
addressed. 
There are also issues around people who are self-funding.  If charging were a possibility, what 
support do they get?  There are elements in there.  For example, it suggests, under assessment, 
that a financial assessment should be undertaken first, perhaps.  That is no good if you are a 
carer, because you might benefit from an assessment regardless of your financial means 
because it might provide you with a range of options and it might let you think through what 
is happening in your life and what support is available.  If you do not even get to the 
assessment, because you do not hit the financial criteria, that seems a real shame and an 
opportunity missed. 
There are, of course, concerns that we have about the Bill and it’s applicability to young carers 
altogether, but also to parent carers, i.e. carers of children with disabilities.  This Bill does not 
particularly apply to them and they will be left with lesser rights than other carers, which 
seems inequitable. 
Dame Philippa Russell: I also warmly welcome the Bill and I endorse the comments of my 
colleagues.  For me, the Bill seems to be an important step forward, because it starts with the 
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principle of wellbeing rather than the narrow concept of ‘need’.  Although, as we heard from 
the previously session, there is still quite a debate to be had about how we define wellbeing in 
principle, nonetheless it introduces a holistic approach to assessment.  In that context, we also 
warmly welcome the outcome focus within the Bill.  We are moving away from a deficit 
concept of assessment, where you  need to prove yourself incapable in order to access a 
service.  We are now looking at life chances and citizenship.  I hope that guidance and 
regulations will further develop this theme, so that assessment becomes something proactive, 
something that looks to the future and something that is accompanied by a robust review 
process.  We have heard a lot about accountability, but unless you measure the way in which a 
care and support plan or a support plan is actually delivering that which the individual, the 
local authority, the commissioners and others wanted, you cannot make progress. 
The Bill also takes us very much further forward with the personalisation agenda.  There are 
big challenges, which I am sure will be further explored in guidance.  Due to my background 
as Director of the Council for Disabled Children, I reflect on  the way in which we progressed 
new provision for children with disabilities and special educational needs in the 1980s and 
90s.  We had the legal framework, but it was the statutory codes of practice, the guidance and 
regulations that actually, as an academic in Australia once said, ‘Laws on their own offer only 
the bare branches of a Government’s and a nation’sintentions. It is the guidance, the 
regulations, the codes of practice which put the foliage on the trees and enable  legislation to 
live.; ’.  The Bill is also particularly important because it acknowledges—I realise there is more 
work to be done—the importance of not seeing social care and support in isolation.  Good 
care and support requires cooperation on multiple fronts.  That also links into the prevention 
agenda.  We do need to find a way of providing much earlier access to low level support to 
enable families to cope better and avoid expensive and traumatic breakdowns in the future. 
My final comment is that I warmly welcome the recognition of whole-family assessment.  It 
will help us resolve some of the issues that have arisen around young carers, parent carers 
and, also, the quite natural disagreements or differences of opinion that can arise between the 
person needing care and support and the carer.  That is where parity of esteem becomes so 
important, , because each has primacy within their own assessment.  With mediation, you can 
hopefully reach an agreement that will benefit all concerned.  

Q153  Barbara Keeley: In both cases, these questions are comparing the current situation 
with what is in the Bill.  What are the gaps in the current system on the identification of 
careers and their support needs?  Is the assessment process for carers, set out in Clauses 10-12 
of the draft Bill, sufficiently robust to ensure that carers’ needs are identified? 
Emily Holzhausen: We would really like to see a duty being placed on local authorities and 
other important bodies to identify carers.  I do not know how much other witnesses have 
spoken about prevention, but so often people come to our services when it is at the point of 
crisis.  This Bill is trying to do with its information and advice provisions is get further along 
that process where we intervene early.  We have seen in Wales and Scotland the 
implementation of those types of policies for health, which have been very successful.  Your 
Private Member’s Bill attempted to do just that and threw a spotlight on that—particularly 
also covering schools and educational establishments, which would be really vital given that 
those young people who have caring responsibilities do not often get identified at all.  We see 
it as a very important step in the process, in the longer term helping to build individuals’ and 
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families’ resilience so that local authorities or health bodies do not end up with that crisis 
situation.  That is the thing we are trying to prevent. 
Dr Moira Fraser: As is well understood, carers do not identify themselves often until very late 
in their caring journey— if we want to call it a journey.  We often find carers are at a crisis 
point, before they get any support at all.  That is why identification is so important.  That is 
why we have been working with GPs, supported by the Department of Health, to get GPs to 
identify carers.  That is why we work with schools to identify young carers.  If we do not 
identify a carer in the first place, we cannot get any support to them. 
In terms of the assessment, again there is the point I made about the need to assess all carers, 
regardless of their financial situation.  The other concern I had, looking at the Bill, was that it 
did not seem to put a great deal of weight on the carer’s own wishes for their own life and 
how that should be incorporated in a support plan.  Those two things are absolutely crucial.  
We are talking about carers, but they are people in their own right with their own aspirations 
and their own wishes to do what they want to do.  They may wish to work; they may wish to 
go to college; they may wish to go on holiday.  Whatever it is they wish to do, we all would 
like to make those choices and carers should be able to make those choices, too.  Any new 
system should enable us to do that. 
The current system fails to identify carers appropriately.  We have just carried out a piece of 
work looking at carers’ experiences of carers’ assessments.  Currently, you can only have a 
carers’ assessment in England if you are classified as having a regular and substantial caring 
role.  Who knows what one of those is?  What is regular and what is substantial?  It depends 
from person to person.  If you are caring for someone with schizophrenia, they could be 
pretty much fine for six months and then have a crisis and you need to be there 24/7.  You 
could have a more regular role where you need to spend a certain number of hours every day 
but you know what is going to be.  It is very different.  Both of those things could be regular 
and substantial.  It could mean emotional rather than physical support.  Again, that can be 
difficult to classify.  We have carers in the position where they are being assessed as to 
whether they should have an assessment.  That makes no sense at all.  That is a huge gap and 
the new legislation should help that process; it should mean that, on the appearance of need, a 
carer should be eligible for an assessment.  That is a huge step forward. 
On the assessment process itself, the other thing carers are telling us is that there is a huge gap 
in terms of the skills of the workforce and the way that assessments are carried out.  Carers 
often do not even know whether they had had an assessment or not.  This was a qualitative 
project, so there were 25 carers we spoke to in depth.  One third of those did not know 
whether they had had an assessment.  They had had chats, but they did not know whether 
that chat constituted an assessment.  Very few of them had ever had any follow-up, a letter to 
say, “Thank you very much, Mrs Jones.  We have had this discussion and this is what we are 
planning on doing.”  Very few had had any follow-up.  To me, that is no way to have an 
assessment.  Often, they had had no warning.  Even if they knew they had had an assessment, 
they had no way of planning for it and thinking, “Okay, what do I need?  What could I ask 
for?  What should I be having a discussion about?” 
We are starting a piece of work with Skills for Care looking at carers’ assessments.  A lot of 
our network partners—i.e. our local organisations, carer’s centres and Crossroads schemes—
are now commissioned to carry out carers’ assessments.  Because they are working day-in, 
day-out exclusively with carers, we get very good feedback on that.  Carers say they feel they 
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have been recognised; they feel the appropriate support has been put in place; they have been 
listened to.  I think that is a great way forward, but I also think that if we are going to widen 
out the number of carers’ assessments taking place we need a baseline as to what skills and 
competencies are needed and what the framework is that this assessment is going place 
under, so that we know the assessment is good quality.  At the moment, carers’ assessments 
are often poor quality and do not deliver benefit to the carer. 

Q154   Baroness Pitkeathley: You would accept, would you not, that you cannot actually 
write that into legislation?  What we are seeking is what we can actually write into the 
legislation. 
Emily Holzhausen: On that point, if I might come back on the delegation of carers’ 
assessments.  We have seen through practice where you can delegate carers’ assessments you 
tend to get a disjointed process.  As long as the Committee was satisfied that if you do allow 
another organisation to undertake an assessment they have a duty to bring that back into the 
local authority and have a look.  One local authority actually contracted them out and 
brought them back in again because they found they were not knitting them up internally.  
Although that is a practice issue, there is a layer of law that you can overlay on top of that to 
facilitate that practice and perhaps remove any doubt from local authorities who might be 
able to implement this. 
Dame Philippa Russell: Could I come in on this question, too?  It seems to me that carers’ 
identification and assessment are not only the responsibility of the local authority, but they 
have to be seen as part of the NHS and, if one was looking at parent care, of the educational 
service—indeed, anybody concerned with that family and that person.  We have seen great 
improvements in the role of GPs, who are, after all, the health practitioners—indeed, the 
professional—every family is likely to visit. I have been encouraged by the number of carers 
on GP registers, though a lot more work is to be done.  I have also been encouraged by the 
role of carers’ champions and leads in GP practices. . 
Taking that one stage further,  the Standing Commission on Carers has recently carried out a 
series of ‘fact finding visits’ to different parts of the country as part of our ‘observatory role’ 
for Government.  During those visits, we have seen a growth in the number of some very 
encouraging schemes, (often supported by the Carers Trust, I might add), where there is joint 
funding from the local authority and the relevant NHS body. This joint funding enables GPs 
to directly prescribe, i.e. refer, somebody who they think might be a carer to, perhaps, the 
Carers Trust or a Carers Centre to have a proper, early discussion about what their role might 
be and what support might be available. Nobody wants to be a carer; it is not a career choice 
and many carers are reluctant to admit that they are carers and may need ezxtra support.  I 
must say that I personally rejected any suggestion I was a carer for a very long time.  I thought 
it sounded very old-fashioned—unkind and unreasonable, perhaps to my family member 
who needed some extra care and support..  We do need to help carers self-identify, because in 
many cases not only will they actually have a career in caring if they are not informed early 
about sources of support but the person they care for will have escalating needs which 
become more acute over time..   
In this context, the local Health and Wellbeing Boards have a very important role to play—as 
responsibility for public health goes to the local authorities—in generating awareness of the 
importance and value placed on caring and encouraging carers to self-identify and to be part 
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of local health improvement programmes, for example, to articulate what they need and what 
their relative might need in terms of local support.  CComing back to information and advice, 
I hope and believe that whent if local authorities are providing—or, in many cases, 
commissioning because of the desire to offer an independent information and advice service,  
then carers may be much more willing to self-identify.  Many carers, over the years, have said 
to me, “What is the point in saying I am a carer?  There is nowhere to go; I do not know what 
to do.”  If we pick up on the points from the last session about the growing number of 
self-funders—I was a self-funder with my mother and we are self-funders with my husband—
I sincerely hope that we will also be supported by the local authority in terms of being 
directed towards reliable sources of information and, if I may make one final point, 
recognising the emotional challenge around becoming a carer.  There is welcome 
encouragement, with the Dementia Challenge, for more dementia testing (for example when  
older people are admitted  to hospital for whatever reason).  A lot of the partners of these 
people are going to receive some very unwelcome news.  Dementia still has a taboo.  A carer 
said to me yesterday, “It has the stigma that HIV had because you cannot do anything for it, 
can you?  Nobody will want to know me; my friends will all go away.”  There are some big 
issues about presenting difficult news positively to  carers and also providing that vital 
information and support right from the start. 
If I can say one very last thing about delegation of assessment, I agree with what Emily said.  
In terms of early support and identification, there are already some interesting and effective 
delegated early assessment arrangements in place. For example, I note an arrangement 
between the local authority and the voluntary sector in Surrey where there is an example of 
what  one might call a ‘triage’ system of   early identification and assessment, where the carer 
can go and have a session with informed advisers, and talk through what the issues are and 
perhaps get some early  light-level support, with a very clear option  of going on to the local 
authority for a full assessment if necessary.  This early intervention works well and evaluation 
demonstrates the positive outcomes for both carers and the local authority in terms of 
proactive approaches to early identification and prevention.   

Q155  Barbara Keeley: We have touched on this, so perhaps only answer if there are 
additional points: does the draft Bill provide clarity on what support carers can expect to meet 
their needs?  I think Dr Moira Fraser said that was not there.  Does the draft Bill provide 
clarity on that? 
Dr Moira Fraser: I am not sure it does.  Carers currently do not know what they are entitled 
to in order to meet their needs.  If you look at personal budgets, for example, having done a 
piece of work with carers on personal budgets, they do not know how to get one, what one is 
or what they can spend it on.  Local authorities have local policy on how you can spend a 
personal budget or a direct payment.  They often tell the carer that that is the law, when it is 
often not.  I am not sure the legislation itself explains to carers what they are and are not 
entitled to.  That would have to be fleshed out in guidance, with more detail as to what this 
actually means.  At the moment, it is quite a confusing picture for carers as to what they can 
get.  For example, under current provision what often happens is carers might be given direct 
payment for a break, so they might be given £500 for a break but they are told they cannot 
spend that on replacement care.  Often they are told that it the law; that is not actually the 
law.  The law is that you cannot require the person with care needs to be cared for by 
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someone if they do not consent.  If they do consent, however, it is absolutely fine.  Carers are 
often told, “You cannot do that; it is the law—and in any case our local authority policy is we 
will not allow you to do that.”  That completely negates the purpose of giving them money for 
a break—because they cannot take the break because they cannot get replacement care.  At 
the moment, it is not clear; we perhaps need further clarity.  I am not sure the Bill itself is the 
place where that would go; it would probably go in guidance. 

Q156  Dr Wollaston: On new rights for carers, what are the main improvements for carers in 
that regard in the Draft Care and Support Bill?  Do you feel there are any aspects of the Bill 
that would make that worse?  What aspects do you feel could be improved? 
Emily Holzhausen: There are a number of different improvements.  If you look at the original 
Carers (Recognition and Services) Act, which was first brought in as a Private Member’s Bill, 
this actually enacts what was put in there 15 years later.  We can see how we have travelled 
along and recognised the support that families provide; I think we should celebrate that. 
The positive aspects—certainly if carers are included in Clause 1—are a very comprehensive 
wellbeing definition, including economic wellbeing.  That was something we called for and 
asked for.  It is very helpful, because so many people juggle work and care.  There is the fact 
that carers do not have to be providing regular and substantial care in order to get a carers’ 
assessment.  There is the fact that there is a duty to provide care to the carer or, indeed, the 
person needing care.  All of those things are welcome.  Some of the consultation and 
involvement mechanisms, which are in different places in the Bill, throughout the assessment 
process are also very welcome. 
There are aspects of the draft Bill that are perhaps quite complicated and difficult to 
understand.  Those aspects are what you are here to test: to see whether you can clarify those 
and whether simplification is needed.  The first aspect is, as Moira has touched on, that 
process of assessment.  If disabled people have their needs assessed and then have a financial 
assessment, we need to mirror that for carers rather than putting a barrier in the place of the 
financial assessment. 
Certainly, there are issues around charging and the definition of whose service it is.  Is it 
yours as a carer, even though it is being provided for someone else and they are being charged 
for it?  It is very complicated and I am not sure we have teased that out.  There are aspects of 
the definition of carer that are confusing.  There is one small amendment at the end of 
definition of a carer.  There is a slight amendment to that at the bottom of the definition of 
carers.  At the moment, the definition of a carer is anybody who is providing care not by 
virtue of a contract or as a volunteer, as you would get through WRVS, Age UK or someone 
like that.  It makes it pretty clear: it is people like you and I, who might be looking after a 
family member or close friend.  There is a slight amendment to that at the bottom of the 
definition, which says if the relationship is primarily not a work one or one of a voluntary 
nature they could also be a carer. 
I have tested that out on local authorities and they are quite confused by that.  I ended up 
with several different definitions.  One thing we must not have is local authorities’ time taken 
up with trying to decide how to interpret this; it has to be at the simplest level.  Where this 
started originally was where family members are paid direct payments; somehow those family 
members are being treated differently, as if they had employment as a care assistant or if they 
had employment in a supermarket like Sainsbury’s, for example.  That one needs testing 
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out—particularly in consultation with local authorities—so that we do not tie people up in 
knots over it. 
In terms of the charging regime that is brought in and the fact that local authorities can 
potentially charge self-funders for different aspects of arranging services, it could be very 
difficult to explain some of these to people. 
Dame Philippa Russell: There is one area of the Bill that I think has the potential to  benefit 
carers enormously, , but still has the capacity to cause tensions, which I hope will be 
addressed in guidance.  There are  questions as to whether the rights of both carers and the 
person needing care and support to have a support plan  could produce possible tensions, i.e. 
that there could be arguments that the carer was seeking to direct the person needing care 
and support in his or her own interests.  Given the fact that we know that a significant 
proportion number of people needing care and support will at least initially refuse that care 
and support—even if the refusal creates tremendous challenges for their relative—that we do 
need to introduce the possibility, encouraged in guidance, I am sure, of some sort of family 
conferencing.  I always advocate the Whanau system in New Zealand. Whanau was developed 
by the Maori community.  It is non-statutory and is a facilitated, honest and respectful form 
of family conferencing, in effect a means of resolving  differences between a person needing 
support and the relevant family members about how it might be best provided.  We have a 
real opportunity within the Care and Support Bill, because the primacy of the person needing 
care and support will be enshrined within his or her care and support plan.  But the primacy 
of the carer will also be enshrined within his or her support plan.  We will, , need to 
encourage ways and means of bringing those different interests together.  
Dr Moira Fraser: In terms of having a negative effect, the group who this will have a 
particular effect on is young carers, because their rights will be comparatively less than adult 
carers.  The argument was, “We are not actually taking anything away”, but when new 
legislation comes in for adult carers there is increased confusion.  “How do you assess a carer?  
Do you assess a young carer like this?  Do you assess them like that?”  “No, we do not assess 
them like that.”  There is confusion at the moment; new legislation will make that confusion 
worse.  I have particular concerns about young carers, how they will understand what their 
rights are and how social care professionals will understand how to assess a young carer and 
meet their needs. 

Q157  The Chair: On that point, which I was going to ask about anyway and you mentioned 
in your opening comments as well, what is it you think the Committee should be 
recommending to the Government to fix that gap, as you see it, between what this Bill is 
trying to do and what the other Bill, the Children and Families Bill, with regard to special 
educational needs and other needs, is attempting to do? 
Dr Moira Fraser: We have to have two pieces of legislation that talk to each other.  When you 
talk about young carers, the one thing to bear in mind is that the basic principle underlying 
what we are trying to achieve is different to that for adult carers.  For young carers, what we 
are trying to achieve is to reduce harmful and inappropriate caring.  These are children, first 
and foremost, and they should have the same rights to a childhood and opportunities to 
develop and learn as any other child.  It is not the same as what you are trying to do with an 
adult carer, which is support them in their caring role and, of course, support the choices they 
want to make in life.  With a child, you are trying to achieve a different thing.  What we need 
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to be doing is this: the adult legislation needs to ensure that children who are in a household 
with a person who is being assessed for care and support are recognised as being part of that 
household and may have a caring role so that a referral can be made, so they can have an 
assessment.  Hopefully, under adult services, the adult services can look at the needs of the 
adult and meet those needs so that the child does not need to take on a caring role. 
However, adult services are not going to be in the best position to assess the needs of the 
child.  Children’s services need to have the responsibility to assess the needs of that child and, 
where it becomes apparent that there are needs the adult has, refer back to adult services so 
that the adult’s needs can be met.  It needs to work in both directions.  The key thing that we 
must not do is not just accept the young carer in situ, as it were, and accept that they have a 
caring role and that is how it is.  We need to be looking at reducing their caring role wherever 
possible.  That is why it is important to have a very strongly preventative approach for young 
carers. 
Dame Philippa Russell: I have one point there.  There are some very complex issues here, as 
Moira has just said.  As I said yesterday at the All-Party Parliamentary Group on Carers, the 
Carers Trusts, Standing Commission on Carers and others, including Carers UK, are hosting 
a special thematic day on 6 February to look at the particular  issues around young carers and 
the interplay between different pieces of legislation. 

The Chair: Sorry, on what date was that? 
Dame Philippa Russell: It is on 6 February.  It will hopefully produce some useful 
conclusions, which we are keen to submit to the Scrutiny Committee.  We are very happy to 
write up the outcomes of that day and get them to you quickly, knowing your timescale. 

The Chair: If it is possible, I suspect some of us may even be happy to come and sit and listen 
to some of it as well.  We will try and do that.  I have one final thing, if I may, to ask, which is 
regarding consultation and involvement.  Do you think that the Bill, as it is currently drafted, 
does enough to ensure that carers are properly involved and consulted with regard to 
decision-making? 
Dr Moira Fraser: We are reasonably happy with that.  There needs to be a parallel 
requirement to consult the person with care needs in a carer’s assessment; I do not see why 
you would have one without the other, because if both people are equals they should have 
involvement in each other’s’ assessment and planning. 

The Chair: In a number of the written submissions we have had, one of the contrasts that has 
been drawn is with some of the comments in the NHS legislation passed recently, where the 
use of the word involvement has been inserted in a number of places.  It does not apply here.  
The question is whether or not involvement is qualitatively different from consultation.  That 
is what I am trying to tease out: whether or not you think there is anything qualitatively 
different in what local authorities should have to do in that situation. 
Dame Philippa Russell: I see them as interchangeable and part of a single process, namely 
consultation, involvement, and engagement.  If we are to achieve the outcomes and well-
being focus at the heart of the Bill, then we are hopefully moving towards an active and 
supported participation in assessment and care planning by both  the carer and  the person 
needing care and support. 



Draft Care and Support Bill     148 
 
 
 

Q158  Baroness Greengross: This is for Philippa, really.  I am interested, because over the 
years I have done a huge amount of work on what are now called safeguarding issues.  
Sometimes, when you speak about the rift in views or worse between the carer and the person 
being cared for, do you think the Bill does enough to protect the vulnerable person from 
abusive carers? 
Dame Philippa Russell: Obviously, in the shadow of Winterbourne View and as somebody 
who has once had a very bad experience of care for a family member, the safeguarding issue is 
very important. In effect, it is crucial.  On the other hand, we also want to be proportionate 
about risk-taking because if we want personalisation to work and we want people to have 
good lives, then we have to learn to take managed risks.  As a carer it has been quite hard for 
me, but it has been good for my son  Therefore, the role of the Safeguarding Adults Boards 
will be critical.  Not only do they have the high-level protection duties, but they need to be 
working with the local community, with the local third-sector and with the Health and 
Wellbeing Boards to develop appropriate protocols and arrangements to make sure that they 
do know not only that vulnerable people are protected but also that carers are protected from 
being in situations where they feel at risk.  I was at a conference a year ago of families whose 
sons and daughters or partners had very complex, challenging mental-health needs.  Some of 
these relatives were both scared for (and at times scared of) their partners, sons or daughters 
because they did not know how to cope with some of the most challenging situations.  Their 
concernsIt did not mean that they were reluctant to care. However, as the Schizophrenia 
Commission report told us recently, we have to be much more proactive about improving the 
quality of care, staff training and support and a real recognition of carers’ roles if  we want 
vulnerable people to live safely in the community and live good lives.  We have to recognise 
that their carers should be seen as expert partners in care and not excluded from decision-
making as they sometimes are.  The outcomes of the Caldicott Inquiry are also very 
important, because some carers do not feel they have the information to care safely.  

Q159  Baroness Pitkeathley: I just want to probe a little more into this issue of the 
relationship between the carer and the cared-for, which we have touched on several times—
particularly you, Philippa.  It is very good news for some of us that carers’ needs are going to 
be put on the same footing as those of the people for whom they care.  Is there any risk that 
you want to further draw attention to in terms of that?  Do you think the Bill draws attention 
to the difference of their needs in an appropriate way?  What improvements could be put?  
Remember that they have to be able to be put in legislation.  You have already mentioned the 
family work done in New Zealand.  Are there any other improvements you might want to 
suggest? 
Dame Philippa Russell: Introducing and strengthening the concept of whole family 
assessment and resultant care pathways is one way of moving in the right direction, towards 
not so much reconciling differences as  reaching a shared agreement which respects the 
concerns and aspirations of all family members.  This is definitely an area for guidance and 
regulation as well.  It is complex because each of us has individual rights but they often have 
to be delivered in a collective way.  This raises the skills of the workforce as a big issue—and, 
certainly, the skills of the assessor.  It is very easy to make judgements about one or the other.  
An anxious carer may be negative about a shift, for example, to a personal budget and more 
community engagement.  Community participation is a key objective of the Bill, but if 
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families feel it is risky;  the support is not going to be good enough and they are not part of 
this major policy shift, they are not going to be proactive in supporting it.  A lot of the issues 
here are about respecting and responding to the views and concerns of the carer, even when 
they appear to be different to the views of the person who needs care and support. 
I would say, finally, that caring is a challenge. .  My husband, when he had a stroke and a 
serious head injury, was very reluctant to receive any kind of external support, even though 
there was already another disabled person in the family.   Eventually,  the skills of an 
experienced social worker  persuaded him that finding and using the right support was a key 
element in his reablement and not a recognition that he had lost function and independence 
for ever.  When I saw the degree of anxiety about using support for the first time  in my own 
family—I was not able to convince my husband that this was a good idea—I realised we do 
need a good workforce that can help people negotiate major changes in their lives, very often, 
but still make progress.  

Q160  Baroness Pitkeathley: Perhaps for your other two colleagues I could add another part 
of this question about trying to strike the correct balance between the privacy and autonomy 
of the person in need of care and the involvement of the carer in the development of a care 
and support plan.  Perhaps you could take that on board as well, Emily and Moira. 
Emily Holzhausen: What we must critically recognise is that disabled and older people have 
the right to their own services and to have independence, choice and control.  By the same 
measure, there are 6.5 million people who are providing unpaid care.  We have a great debt to 
them, because that, of course is worth £119 billion a year—often at quite a lot of personal cost 
to themselves.  We need to recognise the numbers that end up in poor health as a result of not 
getting the right support.  Quite rightly, the Bill keeps the provisions that test whether the 
carer is willing and able to care, so they do have an element of choice.  Unfortunately, in 
practice that often does not follow.  That is a practice issue, however, which really should be 
changed. 
There are not that many people who have a legal duty to care for somebody.  That completely 
changes the situation.  There are important differences.  We have seen, in mental-health 
legislation, for example, that it is absolutely critical to involve carers in decision-making and 
decisions about care plans, because a decision to a disabled person about the delivery of a 
service could mean the carer has to give up work.  That is then a personal tragedy to the 
family and, potentially, to the local economy as well.  There are some quite important new 
developments that look at involvement and consultation, but they have to follow-through in 
practice.  It is critical that there is guidance behind this, plus the regulations, which will 
accompany the assessment and which there is provision for in the Bill, that are clear about 
those processes and understand that the impact of not including carers in this process can 
actually have on them personally. 
Dr Moira Fraser: Quite often it goes the other way, in that there is a lack of involvement—on 
the basis that people are frightened to share information because they think they are not 
allowed to, which, quite frankly, is not the case.  With consent, you can share anything.  
Often, if someone in receipt of services does not want to share some information, they might 
share other information if you just bother to chat to them about it.  That is particularly in 
mental health, but does occur in other situations.  This is another case in point where if 
someone says, “I do not want you to talk to x about this,” of course you must not.  However, it 
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is important to have that discussion about why it is that they do not want to share it and 
whether there is anything that could be shared.  Often, it is possible to do. 
The other issue is that there is often a very linear approach taken to who a carer is.  A 
professional might see a husband and wife situation and think that one is the carer of the 
other, but there might be a young carer; there might be an adult with learning disabilities who 
is supporting elderly parents as a carer; there might be multiple carers; the next door 
neighbour might be a carer.  We need to take a holistic approach to who the people who are 
carers are and involving them in decision-making.  If it is done on the basis of consent and 
information-sharing, it is not a problem. 

Q161  Dr Wollaston: Moira has addressed the point I wanted to follow up on.  I was 
wondering about situations where the cared-for person is quite clear they do not want 
sensitive information to be shared, but where everybody involved in their care is quite clear it 
is in their best interests for that to happen.  We have all seen organisations deliberately hiding 
behind lack of consent as an excuse.  Do you have a view on whether or not it is clearly in 
their interests for that to be shared or, actually, that if they have capacity that always has to 
have primacy? 
Dr Moira Fraser: It is difficult.  I know that carers find that very difficult, but if a person has 
capacity to make that decision and understands the implications of that decision, that the 
carer will not be able to support them properly and will feel excluded and left out; that is 
clearly not going to be a helpful situation.  An individual with capacity surely has rights to 
make decisions about themselves. 

Dr Wollaston: I was keen to establish that you agree. 
Dame Philippa Russell: This probably also comes back to why the information is required.  I 
have certainly seen instances where there was a refusal by somebody, usually with a 
mental-health problem, to disclose something that was not harmful in any way to their carers 
but which could severely impact on the quality of care and support. With good professional 
support, however, the reluctance to share information can often be turned around if the 
person concerned is able to discuss  what they want next in their own lives and what 
information should be shared with others in order to achieve this goal.  What will help them?  
Who will help them?  What is the essential ‘need to know’ information that they might agree 
to share?   With support and time for reflection, most people will will, (albeit sometimes 
reluctantly), come around to the view that maybe they could share some of the necessary 
information.  However, this approach towards a  mediated approach to information takes 
time.  We have to work better at making assessment more transparent, more positive, more 
proactive and as something that is seen as helping both users and carers to ake the next step 
in their life.  If that happens, I think information-sharing becomes more natural and 
acceptable for everyone. 

Q162  Baroness Eaton: I am moving on to the availability of services.  Clause 3 of the Bill 
puts a duty of market-shaping on local authorities.  I just wondered whether you think this is 
sufficient to meet the support needs of carers and, if you do not, why do you think it does not 
and what more do you think we might need? 
Emily Holzhausen: There is a real opportunity, actually, to go one step further than this.  
There was a Private Member’s Bill in This House introduced by Barbara Keeley MP, which 
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looks at the sufficiency of supply of care services.  It took this one step further in the broadest 
context and looked at the sufficiency of supply of services in relation to whether carers are 
able to work and continuing to work.  There is a Childcare Act provision there, which 
recognises that childcare is vital for parents to be able to work.  The provision in that Bill 
looked at mirroring the same for care of disabled adults.  That would, in effect, look at a 
completely different palette of services.  Local authorities would not necessarily have a duty to 
provide all of these things, but they would have a duty to look at the sufficiency of supply. 

Baroness Eaton: Yes, and building the market. 
Emily Holzhausen: It is one step on from market-shaping, to be honest.  It is aiming for, 
“What are you aiming for?” We are aiming for a sufficiency of supply of services.  I am very 
happy to supply an additional note to the Committee if that would help on the sufficiency of 
supply of service. 
Baroness Eaton: Yes, please do. 
Emily Holzhausen: We can also look to other countries that have looked, perhaps, at a 
broader range of services, like gardening and cleaning, that support people and are not 
normally within—though they used to be—local authority provision.  In France, for example, 
they generated 100,000 new jobs at a time of a recession. 
Our country, of course, is changing.  The demographics are changing.  We are building a Bill 
not just for the next five years but, hopefully, for the next 30 years.  What will families look 
like?  At the moment, we know that the need for care is going to outstrip the number of 
family members that can provide that.  Either we have to do more, which will mean more 
people out of work, or we have to find a way that people are able to fund services, keep 
working and keep that going for longer.  I hope that those sorts of proposals would be 
favourable to the Committee.  I can certainly provide you with a more detailed note on that, 
because it is quite technical. 
Dame Philippa Russell: Could I just add something there?  I was at a meeting at the King’s 
Fund this morning of the Think Local, Act Personal partnership.  We were exploring  some of 
the issues around the future shape of care and support, including market-shaping and the 
implications of a Bill which will provide the legal framework for care and support for decades 
to come.  One of the great opportunities offered by this Bill is for much more collaborative, 
joined-up market-shaping.  Exactly as Emily has just said, we are going to see new patterns of 
service and support emerging.  Support for working carers is going to go up the agenda, but 
that means we need to see more strategic partnerships between carers, users, providers and 
commissioners.  On our fact-finding visits we did see the beginnings of local forums in a 
number of areas that were bringing together all the different players and were considering 
some very different reconfigurations of services—for example, Shared Lives in place of 
traditional residential care and looking at personal budgets as a way of supporting people into 
making better use of mainstream community services.  We are on the cusp of something 
exciting; the austerity era that we live in is to some extent driving it, but, as Emily said, 
beyond that there are some real, new opportunities if we think strategically about what sort of 
care and support we need in the 21st century. 

The Chair: It has been suggested in some of the written evidence that as we move to more 
direct payments, people are effectively becoming their own commissioners. 
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Dame Philippa Russell: Yes, micro-commissioning.  I am doing that for my own son. 

Q163  The Chair: Do you think the Bill—particularly in terms of the market-shaping duty—
adequately captures that, so as to ensure that these perspectives are taken into account when 
it comes to sufficiency of supply or whatever else? 
Emily Holzhausen: Not entirely, perhaps.  I have had a look at the few market position 
statements that have been published so far.  They tend to focus on a narrow range of 
local-authority commissioned services, whereas when families are given as much flexibility as 
the local authority feels they are able to over direct payments, they often spend it on a whole 
range of things.  They find different compromises where things work better for them.  That is 
why we would be looking towards a closer to sufficiency of supply provision, which looks 
more broadly, particularly if it is linked to the carer’s ability to stay in work.  By the same 
measure, it could be linked to disabled people’s ability to return and stay in work.  That 
provision could cover both and would be very positive.  It would link with the drive to keep 
people in employment. 
Dame Philippa Russell: I realise that, on the face of the Bill, it is probably not possible to say 
too much about how we might take this agenda forward and some of the diverse 
opportunities around it, but in guidance I would hope that we could look to the 
encouragement of more micro and social enterprises and at some of the really creative and 
often quite low-cost developments that are around.  My son, who has quite significant needs, 
is now using a range of services that are not traditional local authority services and that are 
not provided directly through the local authority. However, the the local authority still has an 
important strategic role in helping with the assessment and planning for the support he 
needs, ensuring quality and safety; progressing staff development and training (including 
personal assistants) and being able to commission atypically in the very different world in 
which we are now living. 
Dr Moira Fraser: The experience locally is that new entrants into the social care market are 
limited because of the amount of finance available from local authorities.  It is not going to be 
a big money-spinner in the current climate.  The amount of money, for example, that local 
authorities are willing to pay per hour is pretty limited.  A lot of the big providers are not 
particularly interested in entering that market.  We do need to look more creatively.  For 
example, Crossroads schemes provide very high quality care, which carers depend on.  It does 
not really come cheap, but good-quality, experienced people do not come cheap.  Families 
value the experience they bring.  We have to not just look at what the cheapest option is, but 
what the best option is.  If you do not provide high-quality services, carers do not get the 
support they need because they cannot rely on it.  We need to look in the most creative way 
possible at what the ways to diversify the market are.  It is not going to be through the big 
national providers, I do not think. 

Q164  Lord Warner: Can I move on to charging, which Emily touched on at the beginning?  
Is the charging framework provided in Clauses 14-16 of the Bill appropriate for carers’ 
support needs?  If, as I suspect, you think they are not, can you tell us how you would like to 
improve the Bill? 
Emily Holzhausen: If I start off with the principle, we do not believe that carers should be 
charged for services—particularly when they are providing what is, in essence, support free of 
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charge and may have given up work in order to care.  Carers certainly feel that they are being 
charged already for that but in other ways.  It would be a great opportunity to remove 
charging for carers within this, because they get such a narrow range of services. 
Within the Bill, however, the definition of service is a bit confusing under one of the clauses.  
I think it is Clause 16; I would have to go back and have a look.  You can provide a service to 
carers to meet their needs either directly to them or to the disabled person to meet their 
needs, which mirrors existing legislation.  There is a protection clause in Clause 15, which 
means that if a service is provided to the disabled person the carer will not be charged for it. 
However, it is not clear as to whose service it is in the first place—whether it is the carer’s 
service or not.  At the moment, our concern is that, if you are not clear about whose service it 
is in the first place, do you end up being charged for it?  Do we get charging creep for carers?  
A lot of local authorities at the moment—thank goodness—do not charge for carers’ services 
a) because it is a narrow palette of services b) because they tend not to give very much and c) 
because they recognise that it is not worth it.  They are under increased pressure to charge, 
however.  We feel it would be difficult to tease it out, but we would quite like the Committee 
to recommend that that section is looked at within the law so that we have clarity about how 
that works.  As I said before, we do not want local authorities having 100 different policies.  
You talked before about clarity.  If we do not have clarity about how those decisions are 
made, there will be questions about to whom a service belongs.  “Is it provided to you or 
provided to you?”  Is a break in a residential care home a carer’s service or a disabled person’s 
service?  At the moment, we are very clear about that in law.  Even though, again, Professor 
Luke Clements has written about this in his work on good community care law, the practice is 
not the same; it is misinterpreted all the time.  Yet, we feel those definitions are clearer than 
these.  Although there has been some attempt at protection, which is very welcome, we still 
feel the original definition of that is too murky for practice and we cannot be in a situation 
where we see charging creep for carers. 

Q165  The Chair: I suspect Professor Clements is going to get some sort of royalties for the 
references made to him today.  Obviously, you gave a comprehensive answer there, but I 
suspect there are other points that need to be drawn out.  Can I ask for additional points? 
Dr Moira Fraser: The main additional point is that it is currently local authorities who have 
not considered charging carers.  This opens the door for them to say, “Oh, goodness me.  We 
can do that—fantastic.”  Having consulted carers’ centres and Crossroads schemes on this to 
find out where charging is happening—there are a couple of places—others have said, “They 
are not doing it yet, but please do not tell them they can, because it will not be far off if they 
realise they can do it.” 
The other concern I have is when it is not entirely clear who the service is for.  You are not 
just talking about charging creep; you are talking about charging flip.  You could have 
replacement care, which is sometimes known as respite care.  A disabled person has a care 
worker who comes in for 10 hours a week and that enables the carer to go off and do 
something else.  Currently, respite care is regarded as a service for the person with care needs.  
Therefore, the person with care needs, if they are eligible to be charged, that is them that has 
to pay for it; it is their charge.  However, if that then could be defined as a service for the carer 
and not as a service for the person being cared for, the charge could go to the carer.  What 
could happen, potentially, is the carer and the person with care needs could have different 
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levels of financial eligibility.  You could have a disabled person who is not eligible, who does 
not hit the financial limit, and they would have had that service free.  However, the carer 
might be above the financial threshold and they would have to pay for it.  You could get a 
local authority that says, “We are now defining this service as a service for you, the carer, and 
therefore you have to pay for it.”  Otherwise, it would have been provided free. 
That is just thinking about how this might play out in practice, but things which you think are 
theoretical possibilities often turn out to happen.  I am concerned about that, because it 
would be a significant negative impact.  You could imagine a local authority might look at the 
situation in the round at the person with care needs and the carer.  “Is there anyone in that 
situation who is liable to pay?  Right, we will charge them.”  That bothers me. 

Lord Warner: Is that a phenomenon of respite and breaks, rather than anything else? 

Dr Moira Fraser: It is about the definition. 

Lord Warner: It is that type of service that it primarily causes concern over, respite and 
breaks, where you could argue either way as to whose service it is. 

Emily Holzhausen: It is more common, simply because people refer to it as a break for the 
carer, so in common parlance is becomes a carers’ service, but it is not, legally.  I suppose that 
the concern is also that social workers are not that au fait with the exact wording of the 
legislation and how it works.  We would end up with a myriad of different decisions, which is 
not what this Bill is aiming for in terms of clarity and consistency. 

Q166  Grahame Morris: I would like to ask about the law of unintended consequence.  This 
Bill is being brought forward by the Department of Health.  Best efforts are being applied to 
make sure that it is fit for purpose.  Have you consulted with your members—carer groups 
and individuals—about what the implications are of welfare reform and benefit changes?  Do 
you feel the Department of Health have taken those into account in the formulation of the 
White Paper? 
Emily Holzhausen: Yes, our members are very vocal on this particular subject.  There are a 
number of areas where we are concerned that families are reporting a number of different 
changes to us.  As local authorities’ budgets are becoming ever tighter, they are having 
services changed or perhaps charges are increasing.  At the same time, they are seeing 
different changes come through on welfare reform.  Our concern, first of all, is that we are 
perhaps not looking at the cumulative impact on individual families.  We are getting a lot of 
worry through at the moment about the bedroom tax regarding spare rooms.  I am sure that 
you, as constituency MPs, will be receiving a lot of correspondence about that.  Many of our 
members have specially adapted properties that a lot of money has been spent on either by the 
local authority or themselves.  We are also seeing changes coming through with the Personal 
Independence Payment, DLA.  Unfortunately, we do not have a full impact assessment on 
carers yet, even though it is going to be implemented in April.  That is a big concern, actually: 
how is the Department of Health itself able to assess this impact, if we do not know how 
carers’ incomes are going to be affected with the introduction of the Personal Independence 
Payment?  The scale of change is very fast and we do not understand all of the consequences 
yet.  It is absolutely essential that we look at those. 
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Grahame Morris: If timescales allow—if I am allowed to ask for this, Chairman—when you 
have collated this information would you be able to send it up to the Committee with a 
summary of the views of the carers in your organisation? 
Emily Holzhausen: Yes, of course. 
Dame Philippa Russell: We all have very similar concerns to report.  Some of the concerns 
relate to what almost seem to be perverse incentives.  For example, where families have 
encouraged a disabled adult son or daughter to move out of a family home, they find they are 
likely  to lose the severe disability premium.  There are anxieties, of course, about the shift to 
PIP and the bedroom tax which are vital to the growing number of people with complex and 
sometimes intermittent health needs living in the community.  I would hope that the 
information and advice services that are going to be introduced in this Bill will take into 
account the financial information and advice that families need on the implications of welfare 
reform., My My experience would be that there is a significant under-claiming by families, 
where there is somebody who would be eligible for PIP, Attendance Allowance or other 
allowance or benefits and they are not claiming.  It is in all our interests to enable families to 
remain intact and adequately supported in the community. There are some complex interface 
issues, as you rightly say. 
Dr Moira Fraser: One thing that has been lost in the debate and which has not, perhaps, 
received enough attention is the benefit cap as it relates to carers who do not live in the same 
household as the person they care for.  If they are on benefits, the benefit cap will apply to 
them.  If they are in a high-cost housing area, like London, they may well need to get a job or 
move in order to increase their incomes because that is the only way they can increase their 
income.  I am sure that is an unintended consequence that nobody had thought about.  
Maybe carers had not hit the radar, but I am sure it was raised.  I am not sure why carers were 
not exempt from the benefit cap.  I wonder whether it is possible to do anything 
retrospectively. 

Baroness Pitkeathley: If it was raised endlessly— 

Grahame Morris: If I can just, very briefly: you mentioned how many carers you represent 
and how many grass-roots organisations there are around the country.  I know there is 
certainly a carers’ centre in Islington.  What sort of numbers are we talking about over all of 
carers that would be affected?  I know it is difficult to estimate because one of the issues we 
have raised is not being able to quantify the numbers.  What is your best estimate? 
Emily Holzhausen: I cannot really say.  The estimates vary.  For example, on PIP, the 
Government has brought out a different impact assessment that is looking at perhaps an 
increased number being affected.  It could be 5,000; that was an earlier estimate.  It could be 
far in excess of that: the number of benefits households and then cap again.  We can put 
things together, but you cannot necessarily collate them.  It would be our best guess as to how 
many are being affected.  We do not yet know how this will come out either because some of 
the regulations have not yet come through. 

Q167  The Chair: Perhaps I can just say that when you get the transcript of the evidence 
today, if there is anything you want to clarify, amplify or, indeed, you think you can add—
certainly along with the two notes you have already volunteered to supply—you can do that 
as well. 
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Dr Moira Fraser: I will do. 

The Chair: Before I formally close the public part of this session, I wanted to thank you for 
coming and giving evidence today. 

I wanted to share with the Committee and the officials from the Department who are here 
today a concern that the Committee has about some correspondence we have been having 
with the Department about the consultation the Department had with regard to the Human 
Fertilisation and Embryology Authority.  The Committee has made a very simple request: the 
Committee would like to see the response to the consultation that was sent by individual 
organisations to the Department.  We do not need to see what the Department think about it; 
we do not need to know, at this stage—although it would be nice to have it—what the 
Department’s decision is going to be.  All we want to see is what others have said to the 
Department in response to its consultation.  So far, we do not seem to have been able to get 
that message across to the Department.  It would be really helpful if that could be supplied at 
the earliest opportunities.  It would help us in at least understanding what others think of 
what the Department is proposing in this area. 

With that, I think we conclude our public hearing sessions today.  Thank you very much for 
your attendance.  I need my colleagues to hang on for a couple of seconds in private session. 
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Q168  The Chair: Good morning.  This is a public hearing of the Draft Care and Support Bill 
Select Committee inquiry into that Bill, and this hearing today is focussing on the 
perspectives of various charities, representing a variety of people who use services.  It very 
much tries to emphasise the fact that this is a Bill that is for all adults—working age and older 
adults as well. 
Today, in terms of the format we are going to take, we have with us the officials from the 
Department of Health.  They are here so that, if Members have any questions about 
clarification of the details of the Bill, they can be asked to clarify, so we have them on hand for 
that purpose.  The session, as I have said, is open to the public.  It is being webcast.  I am told 
it is streamed live on the parliamentary website, so that people can watch this session.  There 
is going to be a verbatim transcript taken of the evidence and that will be put on the 
parliamentary website.  We would be grateful, when a draft of it is sent to witnesses, for you 
to feed back by way of corrections as soon as possible.  It is likely that there will be areas 
where we do not cover everything as much as we would like.  In which case, if there are areas 
of clarification or amplification, we would be really grateful for those as well.  The final thing I 
just need to say is by way of declarations of interest.  There are two that are relevant to this 
inquiry from my perspective.  One is that I am a trustee of a charity called Silver Line, and the 
other is that, in a former life, I was the Minister for Care Services and, as such, had 
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responsibilities in these policy areas.  I take the view that hat is no longer on my head.  I now 
have a different responsibility, and that responsibility is to make sure that we listen to the 
evidence and are led by the evidence and our own views, and form a report that does its best 
to improve this Bill and make sure we have good legislation that lasts, hopefully, for 
generations.  Without further ado, we have a number of questions for our witnesses today 
and the first is from me.  Perhaps when I start, each of you could just say who you are and 
where you are from by way of part of that answer.  My question is: what practical differences 
to the provision of care and support do you think the wellbeing principle will make?  We will 
start with Mark Goldring. 
Mark Goldring: I am Mark Goldring from Mencap.  We welcome the wellbeing principle.  
We think that it can make a real difference to the way that public bodies deliver their duties, 
and we think that it will do this because we see many practical situations at the moment 
where there is a real conflict between whose interests are being looked at and how you 
balance the person’s interests and financial and other policy interests.  We think there is room 
to strengthen the way the principle is expressed, and I know some of my colleagues can 
elaborate on that in more detail. 
Alex Fox: I am Alex Fox from Shared Lives Plus and I currently chair the Care Provider 
Alliance.  We also welcome the wellbeing principle; it is absolutely the right principle.  We 
think that the Bill could do more to ensure that principle becomes a reality.  We have a 
current system that is set up, in many ways, against that principle; it is predicated upon crisis 
and upon only looking at people’s needs and vulnerabilities, not being able to promote 
wellbeing.  We think that the Bill, at the moment, retains a two-system approach.  There are 
the things that we like to do at an early stage, which are preventative, which are focussed on 
wellbeing and would remain in the current Bill, in our view, the things that are not 
compulsory—the things that local authorities see as optional to some extent.  We would like 
to see the wellbeing principle much more firmly embedded in the other system, the system 
that happens when people have formally entered social care. 
Caroline Abrahams: I am Caroline Abrahams.  I am Director of External Affairs for the 
charity Age UK.  We too very much like the wellbeing principle.  We like the way it is phrased 
in terms of positive outcomes.  We see two possible omissions.  Given that dignity or the 
difficulty of securing it is such a big issue at the moment for many disabled and older people, 
we think that an additional provision that mentions dignity within the list would be very 
helpful, because we do need to concentrate minds everywhere on the importance of that.  We 
also wonder about the benefits of a non-discrimination clause of some kind, given the 
capacity or the fact that we know that, on occasions, people can be discriminated against on 
the grounds of age or sometimes other factors as well.   
I noticed that you asked what practical difference it will make, and that raises an important 
issue about the Bill.  Elegant, appropriate and right though it is, there are questions about its 
enforceability.  One might say that regulations and other forms of guidance might be 
important in fleshing out exactly what these terms might actually mean in practice for people 
so that, if people feel that they are not receiving what is rightly put in the Bill as their 
entitlement, they are able to challenge that.  The whole issue of how we make sure this really 
makes a practical impact for individuals seems to us to be very important. 
Marc Bush: Hi, I am Marc Bush.  I am Head of Research and Public Policy at the disability 
charity Scope.  I will not repeat what everyone has said, because I think you will find a 
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consensus across all of us, but we very much welcome the wellbeing principle.  The system is 
currently set up so that we have to wait until people are in crisis or neglect before they get 
support.  The wellbeing principle changes the emphasis; it looks at what people want to be 
doing, should be doing and increases their independence.  That is a good basis to start the 
system on.  I would just flag now—I know we are going to come back to it—that at least for 
Scope we have real concerns that a lack of clarity about eligibility thresholds may undermine, 
in the long term, an ambitious aim to embed wellbeing into the statutes. 
Laura Robinson: I am Laura Robinson, Policy and Communications Adviser for National 
Voices.  Just before I respond on that point specifically, I would like to note that National 
Voices is predominantly focussed on the connections with the Health and Social Care Act in 
three specific areas around: the involvement of the person with needs, the person remaining 
at the centre of the integrated and co-ordinated approach towards care, and the importance 
of information, advice and advocacy to enable this involvement.  Coming back on the 
wellbeing principle specifically, we very much welcome the acknowledgement of the person 
with needs being central to the fact that they are best placed to judge their own wellbeing, that 
their views, wishes and feelings should be taken into account, and that they should be 
supported to participate as fully as possible.  But we feel that these principles should be 
supported adequately throughout the rest of the Bill.   
From our experience in this area, the most important part of the process of meeting needs is 
the negotiation, the discussion and the conversation around decision-making that takes place 
between the professional and the person involved with needs.  This has the greatest scope to 
improve outcomes, rather than the recording of these discussions themselves.  We therefore 
propose that the wording of the Bill should be amended to add in and involve after consult in 
Clauses 9, 24 and 26 in relation to care planning and the assessment process to make sure that 
this two-way interaction is accurately reflected to enable the person to be involved as much as 
possible. 

Q169  The Chair: Thank you very much.  As you rightly say, that is an issue that the 
Committee is going to want to spend a bit of time on today.  Obviously the Committee is 
focussed on how we make sure this Bill delivers what the Government’s intentions are, and 
whether there are intentions that should be looked at again.  One of the areas that has come 
up in some of the written evidence, particularly in the written evidence we have had from 
Mr Fox, is to propose that the assessment process should be focussed on what support is 
required to help people achieve specific outcomes, rather than identifying needs.  I wonder if 
you could say a bit more about this, because I think this ties in with the idea of so-called 
asset-based approaches and so on, and I think it picks up on your point about prevention.   
Alex Fox: At the moment, we think that the way eligibility and assessment are focussed is 
entirely upon needs.  Obviously it is important to look at people’s needs and understand 
them, but people experience that process as very stigmatising and, in some cases, as really 
wounding and disempowering, and actually doing all of the opposite things to the things we 
have just been talking about in terms of wellbeing.  That is one of the reasons that the gains of 
personalisation have not been as widespread as we might have liked, because personalisation 
is essentially about trying to empower people, focussing on what people can do and on 
outcomes.  The system it is embedded in at the moment is just not set up that way.   
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We are suggesting that we should be having earlier conversations with people, which is 
something there is quite a lot of consensus on, but we are saying that those conversations do 
not have to be, and perhaps should not be, entirely about services.  They should be 
conversations about what people need in order to achieve wellbeing, to live a good life, but 
also what people themselves can do: what they can do with their families and with their 
communities, and with a wide range of informal sources of support.  This is not about trying 
to speed people into what has been called service land—a place of disempowerment or 
dependence.  We think that the wellbeing principle should be broken down, much as it is in 
Clause 1, into some basic ideas of what wellbeing looks like.  Can I live with it safely?  Can I 
live with dignity?  Can I live with independence but can I also be an active citizen and 
connected to people around me?  Then we will find, whether we are having an early 
conversation or having a conversation with somebody who has more acute needs, that there 
are many people who cannot achieve that basic level of wellbeing at the moment or who are 
not achieving that.  That then becomes more of an impact assessment—what impact is my 
long-term condition or my impairment having on my wellbeing?—rather than just an 
assessment that is much more mechanistic, which asks me how many times I need to go to 
the toilet or something along those lines.   
If we construct eligibility around that wellbeing principle in that way, it allows a conversation 
about a wider range of ways of achieving wellbeing and, for some people, those ways of 
achieving wellbeing, particularly people in crisis, will indeed be about services.  If we have 
established that somebody is not achieving a basic level of wellbeing and that informal 
sources of support cannot help them achieve that, then that to me is somebody who has an 
entitlement to services.  It is a radically different approach to understanding wellbeing and it 
is an attempt to draw together the preventative side of the system, which at the moment is 
seen as something that is entirely informal and, therefore, is not very well co-ordinated with 
the more formal side of the system.   
The Bill improves the assessment process in some ways because, at the moment, what will 
often happen is you will be kept out of services or kept away from social care until you are in 
a crisis.  Once you have reached a crisis, you may or may not be offered services.  If you are 
eligible, you will be offered services but, still, a lot of people are going through an assessment 
process that is quite demeaning, is quite resource-intensive and does not result in a service at 
the end of it.  The Bill suggests that those people would, having failed the eligibility test, 
nevertheless receive something more useful in terms of planning support; but what we are 
saying is we should turn that on its head.  We should have that conversation about planning 
with the widest possible group of people at the earliest possible stage.  The worry there is we 
do not want to open the floodgates to services, nor do we want to bring people into 
dependence on services.  That early conversation has to have services at the bottom of the list, 
rather than at the top of the list.   

Q170  Baroness Jolly: I want to talk about the duty of local authorities to provide 
information and advice.  Is the duty, as expressed within the draft Bill, sufficiently clear and 
comprehensive, and should it be expanded to include duties to explain options and also to 
provide advocacy? 
Mark Goldring: We would endorse your question around options and advocacy.  Whatever 
form of criteria is used to decide who gets what service, whether it is the line that Alex has 



Draft Care and Support Bill     161 
 
 
 

been promoting or an existing one, local public bodies are going to have to make a very tough 
call as to who gets what.  It feels that the duty that should be absolute should be to help people 
work out what they can do, whoever is going to be paying for it.  To extend the duty in the 
way that you describe feels valuable, and advocacy has got to be a critical component of that.   
Some Members may have seen what I find to be a really powerful article in yesterday’s 
Guardian, a newly published book by a mother of a child with multiple disabilities, who really 
felt she had been on the receiving end of misinformation from the local authority, because it 
was going to protect their finances.  The kinds of duties that you describe would not compel 
them to provide the service—that would be subject to whatever assessment was appropriate—
but would compel them to give everybody appropriate information, and advocacy is an 
important extension. 
Alex Fox: We agree, particularly on advocacy.  That seems to be one of the missing elements 
of the Bill and, to some extent, of the White Paper.  We cannot construct a system based on 
choice from which the people who are most vulnerable and least able to make their own 
choices are excluded.  Advocacy is absolutely vital.  At the moment, local authorities in most 
areas are spending money on information, advice, advocacy and a lot of related things—
navigation and so on.  That commissioning is not well organised, because it is part of what is 
seen as the optional “what we will do if we have the resources” side of the system.  We are 
proposing that local authorities should be encouraged, or actually in our view obliged, to 
organise the commissioning of those interventions around the wellbeing principle so that, 
wherever I go for that information, advice, advocacy, brokerage and navigation, I am getting a 
similar kind of intervention that, at the end of it, does not just signpost me to a service or, in 
some cases, signpost me to an endless loop of people who cannot offer me a service, but 
instead actually helps me build up a plan for my life, regardless of my eligibility. 

Q171  The Chair: We have an hour roughly for this hearing, and I want to make sure that we 
use our time as well as we can with you.  Therefore, if there are additional points to add, it 
would be really helpful to hear those, but reiteration and support of other comments are 
probably less necessary.  Caroline, do you want to add something? 
Caroline Abrahams: The only other point that we would add is the desirability of it being 
seen and phrased to be an active duty, so that it requires local authorities particularly to reach 
out to people who might otherwise be entirely lacking any kind of support and ability to 
access.   
Marc Bush: Just in slight addition to that, there is a clear link between duties around 
information, advice and, hopefully, advocacy and also market-shaping.  If disabled people are 
going to co-commission and direct their own services, many, particularly those with limited 
mental capacity, will need that additional support. 
Laura Robinson: We welcome the points that other colleagues have made.  Advocacy is really 
important.  Information on its own would be useless without support for people to 
understand and take action on that information, particularly in relation to enabling people to 
make the most of the choices available within their local markets.  I particularly echo 
Caroline’s point about the proactive provision of information to make sure that it reaches all 
points within a community. 



Draft Care and Support Bill     162 
 
 
 

Q172  Lord Mackay of Clashfern: I was wondering what you mean by advocacy in this 
context. 

The Chair: Who would like to start?  That is a good question.  If this Bill were to include it, 
then there are issues about what is contained within it.  Would anyone like to kick off with 
that?   
Caroline Abrahams: It is having access to an individual with whom you can build up some 
kind of relationship, explain what you want and need, who can then help to advise and also 
represent those views, if there is some kind of more formal conversation about those—
someone who is there for them.  It can provide it in lots of different ways. 

Lord Mackay of Clashfern: That would be someone provided by the local authority. 
Caroline Abrahams: Not necessarily but, in the end, it would probably need to be 
commissioned or co-supported by the local authority.  There is scope for voluntary 
organisations to play a role there, but we would need some funding to do it is the point.  
There are many very good voluntary organisations currently providing advocacy services very 
well, but all the funding is disappearing at the moment.  It is very hard to sustain it.   

Q173  Baroness Greengross: Can I ask you about the duty on local authorities to promote 
diversity and equality?  Do you think that duty is an effective way of increasing the range and 
quality of service provision? 
Alex Fox: Much like the duty around prevention and information, we think the duty to 
promote provider diversity, to market-build, is better than not having one.  We are not 
convinced, on its own, that it will create the desired change.  We think the desired change will 
come when there is a much more strategic approach to helping people with personal budgets, 
direct payments and self-funders—people who pay for their own care—not just to be 
individual consumers but to gather together and actually start to wield some commissioning 
power, which you can only do in a group.  There are local authorities out there that are taking 
some really imaginative approaches to doing that, Leeds being one with its Neighbourhood 
Networks, which are user-led organisations.   
We, amongst other things, represent the micro-enterprise sector—very small enterprises 
sometimes set up by older and disabled people themselves, or by frontline workers, in 
partnership around the needs of a very small group of people.  They are struggling at the 
moment, because traditional commissioning approaches tend to inadvertently kill them off.  
We actually need a much clearer idea of how commissioning practices need to change and 
how commissioning needs to be linked up to a procurement environment, which is actually 
around individuals spending money, rather than necessarily councils spending money, if we 
are going to see that provider diversity, which is the only way to have a real choice of services. 
Caroline Abrahams: It is quite interesting that local authorities have had a duty to promote 
the market in terms of childcare for some time.  I think there is quite a lot of transferable 
learning across.  What we found with that was that, as ever, it was a rather patchy picture, 
with some local authorities doing quite well and others finding it much more difficult.  It also 
depended on their local, economic and other circumstances, as to the viability of smaller and 
other kinds of providers.  We hope that will help.  We are also pleased that the Department is 
supporting a project that is all about trying to support local authorities to improve their 
practice in this regard.   
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In addition to that, as you would expect, we would be delighted if the duty was strengthened 
to secure sufficiency, rather than simply to promote.  That would make quite a difference.  
There are quite a lot of small things that local authorities can do, like making sure the 
information that they are publishing on their websites and so forth about local needs is up to 
date.  Quite often people say to us that it gets rather out of date, so there are some quite small 
practical steps that would make a difference, but the ultimate measure is if we could get 
sufficiency in there, rather than simply promoting. 
Marc Bush: I would echo that.  We are at a really important moment, when we can see the 
transformation with social care, particularly for disabled people.  Our worry is that chronic 
under-funding has been undermining that.  These duties, along with the ones to shape 
markets, could push things forward.  I completely agree with what Caroline is saying about a 
need to focus on sufficiency.  Our concern is that 40% of disabled people currently in the 
social care system have told us they do not get their basic needs met already, despite the fact 
they are receiving services.  There is a real concern that, if we do not address the sufficiency 
and also eligibility, people will have quite high unmet needs within the system. 

Q174  The Chair: Chronic under-funding means a long time.  When would you say that this 
period of under-funding actually began? 
Marc Bush: You may have seen today a group of five charities published a report looking at 
this, which was based on modelling by the PSSRU at LSE, the same people that Dilnot 
commissioned to do some of their work.  We have found that the under-funding has been 
going on for at least a couple of decades.  The reason for that is that money has been going 
very much into the NHS, very much into crisis care, but not much into care and support.  It is 
because social care is the poor sister of everything else.  It is time that we really look at the 
balance of this.  We are looking at a very small investment in terms of public expenditure.  
We know—I will not use the Barnet graph of doom, but from the Barnet graph of doom and 
other examples—that local authorities are very concerned about under-funding in the system.   
Sarah Pickup, who is the President of ADASS, made a really good point: social care is not an 
island; it is actually within councils.  A 28% cut and then a further 2% cut to council budgets 
affects frontline social services, and it has already.  That is a real concern.  For us, the 
legislation, the regulation and the funding all go hand in hand.  We cannot resolve the face of 
the legislation until we also know the context for funding.   
Laura Robinson: This is not an issue that National Voices has looked at in detail but, just to 
echo colleagues’ comments, it is not only about having diversity; the diversity must meet local 
needs more effectively.  It is the connection between the identification of individual needs and 
how that connects to wider commissioning structures, and also linking back to the 
importance of information and advice to enable people to make the most effective choices 
when that diversity is available. 

Q175  Margot James: As the local authority is a market-shaper in the local care market, do 
you think there is scope for a provision requiring local authorities, when setting their usual 
cost for purchasing support, to have due regard to the actual costs of the provision of care? 
Caroline Abrahams: I think you have touched on a wicked issue, which is the whole way at 
the moment that there is cross-subsidising going on.  I suppose, in a cash-constrained system, 
the difficulty is if one did that you would definitely throw into further question the viability of 
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a number of current providers, plus more and more burden is being placed on so-called 
self-funders, who are becoming a greater proportion of people across the system.  This 
follows on beautifully from your previous question and the remarks that Marc made, with 
which we of course wholly agree, which is that, until you have more money in the system, the 
problem with this is that you could create unintended consequences that would be no better 
for older people, in our case, in the end. 
Marc Bush: I would just agree with what Caroline is saying.  The work we have done with 
hundreds of disabled people across the country says that, even when they receive and are 
eligible for social care services, it does not meet the full cost of their need.  Therefore, they, 
their families or actually money that should be spent on other things is being used to plug the 
gaps in the system.  That is not efficient from the Government’s perspective, but also it puts a 
massive strain on families and disabled people.  We have seen many saying they are spiralling 
into debt at the moment to plug those gaps.  Obviously, if they do not plug those gaps, they 
end up in neglect.   
Mark Goldring: It is a situation where you think the market ought to work it out, but the 
market is not fully working it out and so, to us, the proposal as made is a sensible one and will 
help bring equity and predictability. 

Q176  Lord Warner: I could not quite work out what the earlier comments on this question 
were.  Are you saying that the situation is so bad that moving to actual costs would be 
catastrophic, or are you saying it is desirable that we have actual costs as the basis for setting 
prices for publicly funded users?  The reason I say that is that social care is out of sync with 
the NHS on this issue.  Providers can actually really punch their weight and often go to 
arbitration in the NHS over the prices that are being requested by commissioners.  That is not 
the case in social care, where basically you have to go to judicial review if you do not like what 
is happening.  I was not sure whether yours was an advocacy of resignation to what is going to 
happen, or whether you really think we should in this legislation push the boat out, go for 
actual costs and then force the system to respond.   

The Chair: That was really addressed to Caroline. 

Lord Warner: It was, and there was a kind of shrug of shoulders as if it would be nice to do it, 
but you are not quite sure. 

The Chair: Why not get some initial response from Caroline?   
Caroline Abrahams: As a matter of principle, it has to be right, particularly at a time when we 
are all hoping that the NHS and the care sector will work much more closely together and 
brigade services around older people, in our case, and obviously disabled people in others, 
much more effectively.  If we cannot get the cost basis right and equivalence across both, then 
that is going to be a real barrier so, in principle, we agree with you.  Our worry is what the 
very real consequences of that could be now, given the amount of wriggling that goes around 
in terms of pricing and what individuals who are already cash-strapped end up having to pay.  
There are all sorts of wheezes that are around and all sorts of other costs that can be increased 
in order to make up for deficiencies elsewhere.  This is our worry, I think.   
Alex Fox: The Care Provider Alliance has discussed this issue.  The Alliance brings together 
all the major national representative bodies of social care providers, and there is a widespread 
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experience of procurement at the moment that has no regard to the actual costs of delivering 
not only quality care but actually safe care.  That is a real concern.  A duty has some role in 
shaping that.  I think that we need to be mindful of the fact that there are lots of pitfalls in 
that, and also that commissioning, as in the strategic activity, also needs to be shaping new 
forms of care and not just be about the costs of existing forms of care.  We should be 
commissioning on the basis of outcomes, not just of outputs, but we clearly cannot be buying 
care or trying to buy care that is safe, high quality or ideally excellent on a price at which you 
cannot even pay the minimum wage.  That is just not sustainable. 

Q177  Margot James: We discussed this yesterday and some of us are very concerned about 
the disparity between what self-funders pay and what the local authority pays for, for 
example, residential care.  Do you think the Bill could be strengthened to protect self-funders 
so that they were not charged more than the local authority rate? 
Alex Fox: I cannot see how it could.  It is right to pilot the direct payments for people who use 
residential care and it is also right to be very wary of the risks of doing that, because there is a 
risk that somebody who is a council-funded individual wielding a direct payment effectively 
becomes a self-funder who does not have enough money.  We need to help people who have 
direct payments to group together and to start to shape services as a group, rather than being 
left out to the market as an individual. 
Caroline Abrahams: He just said rather more elegantly what I was trying to say, which is the 
problem in the end is, if you only have a certain amount of money in the system and it is not 
enough, whatever you try to do at the moment ends up hurting somebody, because there is 
just not enough.  Either you push more people out of the system, prices end up going up or 
providers that you want to stay, that want to and are really committed to providing a quality 
of service find their capacity to do that really undermined.  In the end, the big issue is about 
the overall envelope within which all these discussions are being had. 

The Chair: One of the reasons, in our call for evidence as a Committee, we asked the question 
about the order in which the clauses might be implemented was in our mind this issue about 
resources.  It would be honest to say we have been a little disappointed by how few have 
actually offered any thoughts about that in their evidence, because it is clearly an issue we will 
need to grapple with when we come to write our report, as to whether or not there is any 
recommendation we want to make on that.  Margaret, I think you have the next question. 

Q178  Baroness Eaton: A number of you have already mentioned preventative services, and I 
was going to ask is there, in your view, adequate provision for preventative services and 
sufficient clarity about the provision of and the entitlement to, and charging for, those 
preventative services.  Who would like to start? 
Laura Robinson: I would say we very much welcome the inclusion of the clause on 
prevention.  It echoes the similar duties placed on the NHS Commissioning Board and the 
CCGs under the Health and Social Care Act.  However, we believe that Clause 7 as it 
currently stands is not strong enough to deliver on the strength of the vision as it was set out 
in the White Paper.  There are two key points from me.  Advice and information: the 
connection between the advice and information element is very strong in the White Paper.  It 
is not sufficiently carried through in the Bill itself and we feel that this must be rectified.  The 
second point is coming back to the idea of what gets measured, gets done.  To realise this shift 
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towards prevention in practice, we feel that there must be greater consideration, either 
through regulations or guidance, in relation to how the accountability for preventing needs 
could be monitored and measured in practice. 
Marc Bush: I will keep it brief, because I am going to come at it from an eligibility angle, 
which is that we know that, if you do not meet need early, people’s needs escalate and the 
costs escalate.  We know that there is a direct correlation between councils having to ration 
their resources and therefore heighten the eligibility so that it is further towards substantial 
and critical, and that having a direct effect on the escalation of need.  For us, setting a national 
threshold of eligibility that was lower, perhaps a moderate level or equivalent, would ensure 
you capture people for whom prevention could have the greatest effect, and particularly when 
we look at prevention as independent living.  If we ensure people can live independent lives as 
much as possible early in their life, particularly if they are disabled from birth, it is a really 
important way of looking at the prevention debate.  I would strengthen the prevention 
measures also through what we do in eligibility. 
Mark Goldring: For people with a learning disability, prevention has a rather different 
meaning from preventing the onset of a condition.  What that does is build on the two points 
that Marc and Alex have made earlier, which are that prevention is actually around wellbeing, 
and a modest level of support to people to live an everyday life can prevent not learning 
disability but a massive deterioration of their wellbeing.  With the current system, there is 
increasing evidence that people who need that level of support will not get it.  Approaching a 
re-definition through the promotion of wellbeing or through the revision of the criteria as to 
who gets care and support—or probably some combination of the two—is going to be needed 
if the concept of prevention is going to mean anything.  The sorts of people who get a couple 
of hours of support a day to manage their money, manage their cooking safely, and get out 
and about a little bit will not get it if the criteria are set too high.  It is a very slippery slope. 
Alex Fox: I co-led on the issue of prevention for the White Paper engagement process, and we 
swiftly found that there was a very poor understanding of what prevention was.  Things 
labelled preventative often had no clear idea of what they were preventing, for whom and how 
they knew whether they prevented it.  There is a massive need for clarity and for an outcome 
approach, which Laura was touching on.   
I completely agree with Mark’s point: the concept is unhelpful; it is medicalising.  People 
from a disability-rights perspective would say that it tends to divide people into the 
preventable and the not preventable in a very unhelpful way.  Actually, all social-care 
interventions should be future-focussed as well as reactive.  Things that are genuinely 
preventative leave people better informed, better connected and more able to live with dignity 
themselves.  That speaks to Mark’s point.  We represent Shared Lives services, which are often 
used by people with learning disabilities and in some cases by people with quite acute needs.  
We would consider them preventative, in the sense that they are based on a Shared Lives 
carer sharing their home and family life, and helping somebody become embedded in a 
community, as part of not just providing for their personal care needs.  The more that we can 
help people connect and embed into a community, the more empowered and resilient, and 
the less dependent, they are.  That to me is a much more helpful idea of what prevention is 
that applies at an early stage and is relevant at end-of-life care.  There is no stage of life at 
which we want to be dependent and isolated. 
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Q179  Baroness Greengross: Alex and maybe Caroline, I think prevention is a long-term 
issue.  I do not know if you would agree with me.  I wondered if you thought there is any way 
this Bill, by encouraging or incentivising local authorities to take a longer term approach—i.e. 
not annual budgets—might improve preventative work.  At the moment, how can you 
prevent it if you have to show your budget results at the end of one year?  You cannot do it.  
That is why we only get substantial or critical need.  I just wondered if you thought there was 
any way we could do anything about that. 
Caroline Abrahams: I think that is a very fair point.  Whether that is something that ought to 
go in the Bill or is more for regulations or guidance, I could not really say, but I am sure it 
contributes to the problem.  The main issue in our area is lack of funds, to be honest.  As 
currently worded, frankly the clause is not really a duty at all.  It is a power.  It would be so 
easy to fulfil this by doing very little that it will not bite at all.  The reality, as we know, is that 
lots of preventative services in our area are closing all the time.  We are actually going 
backwards on this, not forwards.   
Alex Fox: I would agree with that and with your point about longer term planning, but I do 
think we should not think of prevention as something that is only about the long term.  
Interactions that leave you less dependent, more connected and more informed can have an 
immediate preventative effect, which reduces your dependence on expensive services, and so 
it is also a short-term issue, as well as a long-term one. 
Marc Bush: Just a supplementary point: I completely agree with that, and I think there is also 
a case for looking at prevention beyond the individual.  We know from very new Department 
of Health research that there are about 50,000 child carers who care for working-age disabled 
adults.  Actually, had there been prevention work done earlier on and support at the right 
level that would have been reduced. 

Q180  Baroness Eaton: None of you have mentioned the issue about charging for 
preventative services, and whether or not people are aware when they have to be charged for 
it, or what your view of that is. 

The Chair: This is particularly in regard to prevention.  We want to explore the broader issue 
of charging later.  Who would like to pick up this issue around charging for preventative 
services? 
Caroline Abrahams: It happens now.  We know it is happening now.  We also know that the 
amounts people are charging for different services are hugely varied.  That does mean that it 
is very much a postcode lottery and yet these are very crucial services.  Anything more that 
can be done to create a better idea of what a good service is and how much it should really 
cost would be helpful to commissioners, but also to service users. 
Alex Fox: If we are going to take a specific example of things that are generally considered 
preventative, say tackling isolation and loneliness, we know that isolation and loneliness is an 
epidemic; it is very bad for your health and it speeds particularly older people’s decline and 
need for services.  The things that tackle isolation and loneliness often are not services; they 
are not the kinds of things that are sensible or, indeed, necessary to charge for.  It is about 
connecting people to each other.  Although I would agree completely with Caroline’s point, 
we might be looking at a range of solutions that do not look like chargeable services. 
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The Chair: We are going to move on in a moment or so.  Because of the where the mics are 
lined up, it sometimes means that, Laura, when you are giving your answers, we cannot 
always hear them.  Would you be able to speak a bit slower as well?  We want to make sure we 
get down everything you say.  

Q181  Dr Wollaston: Do you feel the duties relating to the integration of services and the 
duties relating to co-operation, say for example with housing, are specific enough? 
Mark Goldring: We welcome the commitment to that duty.  If we look at recent scandals, 
Winterbourne, the Francesca case and others, they have often been as serious as they were 
because of that failure.  The delicate issue is how far the Bill can define what that 
collaboration and co-operation should look like, over and above expressing a duty to do it.  
Where we see the greatest achievements is often where there is a named individual who has 
got to lead on an issue or on a person.  I am not sure that is an appropriate thing to get into 
the Bill.  The issue is the balance between what the legislation does and then how local public 
bodies arrange it themselves. 

Dr Wollaston: Can I just clarify?  Do you mean the care co-ordinator-type role? 
Mark Goldring: That kind of role, stretching across housing, health and social care, in many 
cases.  It will be very different if you are talking about something that is, for example, linked 
to the police, but where public bodies have done it well, they have had a care co-ordinator as 
somebody playing a very explicit role. 

Dr Wollaston: Would you like to see that written in? 
Mark Goldring: I do not think I am competent to say whether that should be a duty, because 
it may or may not work in every situation, but to set up an appropriate arrangement that is 
then effectively something against which that public body can be held to account probably 
feels more constructive than specifying what the arrangement should necessarily be. 
Alex Fox: The test of integration is all about whether approaches are integrated around an 
individual.  We get far too hung up on integrating structures, and certainly one leading 
director of adult services says, “Do not tell us to integrate our structures, because we do it.  It 
is what we are good at and we may not actually end up with a response that feels any more 
integrated at the end of that.”  The other thing I would say about integration is we need to 
integrate the formal and the informal care and support systems.  At the moment, we have this 
divide between the formal paid professional care and care provided by families, which is 
actually the vast majority of care—it is much bigger than care provided by the state—and the 
role of older and disabled people themselves in managing their own lives.  We need to find 
ways of having a much more networked model of care that looks at the whole system. 
Caroline Abrahams: We rather agree with what colleagues have just said.  The only other 
point we would make is that there is definitely scope for regulations to particularly focus on 
the times when a co-ordinated approach is of special value; hospital discharge and 
assessments strike us as two areas where it would be really important to try to nail down in a 
bit more detail what exactly good would look like. 
Marc Bush: Just briefly, I have two additional points.  We need to be looking at transition and 
integration, firstly between the Health and Social Care Act and the link with the NHS—I 
know that the British Red Cross has recently done a lot of work on this—but also between this 
piece of legislation and the Government’s current Children and Families Bill, which would 
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guarantee support for disabled children from nought to 25, which would also bring in adult 
social care. 
Laura Robinson: On the principle of co-operation, our key point would be that the wider 
range of partners needs to be specified within the Bill, including public health, primary care 
partners and the voluntary sector, but also, coming back to Mark’s point on greater clarity 
and what it actually means to co-operate in practice, that potentially could be incorporated 
within the guidance structures.   
On integration, there would be three key points from our perspective. Firstly in terms of the 
focus on the person-centred approach towards integration, not looking at how to integrate 
services necessarily but how to focus on the individual and how it can be incorporated around 
them in a holistic way.  Secondly, integration cannot work unless information flows work 
effectively; not only information about service options but recording information about the 
individual themselves—their preferences, their lifestyles and their goals.  In terms of what is 
most important here, portability and access are two key things, in terms of being able to 
amend their data or update it, as they see fit, and also having choice and control over how this 
information is shared with colleagues or other professionals they are dealing with in health or 
other sectors.  Finally, it is just about articulating the vision of how integration can be 
developed in practice.  It has come up in another oral evidence session in relation to the 
narrative of co-ordinated care that National Voices is currently developing.  The value of this 
approach will only be maximised if it is recognised fully in health and social care, so within 
the guidance around the Bill. We would be very supportive of having recognition for that. 

Q182  Dr Wollaston: I just wanted to come back further on this specific issue of housing, 
because something the Health Select Committee mentioned in their report was the 
importance of integrating housing into this system.  I just wonder whether you could 
elaborate further on where you see the role of housing.   
Caroline Abrahams: I totally agree, and it is fantastic that people are now routinely talking 
about housing alongside health and care, certainly for older people.  Yes, if we could 
strengthen that, we would very much welcome it.  It makes an enormous difference to 
whether people are able to retain their independence or not.  Again, as we have said earlier, 
some of the services that have been so supportive in helping people to adapt their homes and 
so forth are under a lot of pressure at the moment.  We agree that having this enshrined in 
legislation would be useful.   

The Chair: We have received a number of recommendations about including references to 
housing elsewhere in the Bill, but one other suggestion I just wanted to test out concerns our 
powers under NHS legislation to pool budgets between social services and the NHS.  Would it 
be worth looking to include housing within those existing legislative requirements around 
pooled budgets and joint commissioning? 
Caroline Abrahams: In the context of housing adaptations, I would have thought that would 
be hugely helpful.  It depends what you mean by housing, given the structures of housing and 
how so much of it is now delivered by others, rather than local authorities themselves.  The 
capacity to think about all those issues in the round for people would be very helpful. 

Q183  Baroness Pitkeathley: Assessment has been touched on already several times.  Is the 
assessment process in your view, as it is set out in the draft Bill, sufficiently clear and 
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comprehensive, and could you suggest any other conditions that should be included in the 
assessment process?  Perhaps we could start with Marc for a change, this time.   
Marc Bush: I think it could be strengthened.  I know Alex has a lot more to say on this but, by 
looking at a far more person-centred approach, we are understanding not only the needs of 
an individual has but the outcomes they are trying to achieve.  There is obviously read-across 
to the provisions around wellbeing.  That can be strengthened, but this will come through, I 
guess, in the more detail that comes within the regulations of what the assessment itself would 
look like. 
Alex Fox: I think that the key outcome of this interaction should be a plan for somebody and, 
again, that is relevant to people who are eligible for services, but it is also relevant to people 
who are not eligible for services.  At the moment, we have too many assessments that have no 
outcome or just have a negative outcome.  We cannot afford to do that and it is not helpful to 
do that.  We need to get away from assessments that only look at needs and have assessments 
that look at the impact of long-term conditions upon people’s wellbeing and then the 
different ways in which somebody can achieve that basic level of wellbeing.  That has to look 
at people’s strengths, at their relationships, at their community and at what is around them, 
and not only a narrow range of crisis services.  Just to be absolutely clear though, we are not 
suggesting that we can do away with crisis services and that everything will be all right.  There 
are people for whom services are entirely appropriate. 
Mark Goldring: We see many situations where there is some kind of preliminary screening 
before an appropriate assessment, and that is either a financial screening or a self-assessment.  
For people with a learning disability, that can be quite a negative experience, and it means 
that whatever quality is meant to go into the final assessment is lost. 

Baroness Pitkeathley: Just to interrupt you, several witnesses have said that is an assessment 
to see if you can have an assessment.  Is that how you would describe it? 
Mark Goldring: That is right.  It is like a pre-screening.  That is one approach and the other is 
a financial screening.  The other element we see is that people with a learning disability are 
being required to go through an assessment process without appropriate advocacy and 
advice, to pick up Lord Mackay’s earlier point.  That would mean someone accompanying 
them to make sure the full picture came out.  To us, the duty we would like to see would be 
the absolute requirement to carry out a proper assessment and a disqualification of those 
pre-screening tools.  Of course, financial assessment would be needed afterwards to decide 
who pays for what happens, but we think the need needs to be assessed first. 
Caroline Abrahams: We really agree with Mark’s point.  For that reason, we think it is 
important that assessment is defined somewhere.  We think the process is clear, but we could 
do with just being sure that people do not have a screening that is masquerading as an 
assessment. 

Q184  Baroness Pitkeathley: My next question is about the extension of the rights of carers.  
Do you have any comments on the extension of the rights of carers to an assessment?  Is there 
a sufficient focus on the outcomes that we are seeking for carers and do we need a single 
definition of carer?  We will just start with Laura and work down, if that is all right.   
Laura Robinson: I am aware that National Voices’ member Carers UK spoke on this issue in 
more detail in the session yesterday, and we echo and endorse their points on this.  There are 
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just two specific points that we would like to highlight again.  The wording could be 
strengthened in relation to the carer having an acceptable level of wellbeing in their own 
right, in addition to just being enabled to fulfil their caring role.  Secondly, the processes 
between carers and adults with needs should be more aligned to be equal rights. 
Marc Bush: I am not going to add anything, bar saying that it is really important the final 
statute balances both the rights of the carer and the rights of the person needing care. 
Caroline Abrahams: I would very much argue the same. 
Alex Fox: I completely agree about a single definition.  We welcome the proposals that are in 
the Bill around carers.  We think that many carers would like a separate assessment of what 
they might need and what they might want to do but, actually, some families would like the 
option of being able to plan as a whole family and for that to be a more co-ordinated 
approach.  There is more to be done around duties to share information with carers.  We 
need to be routinely treating carers as partners in care, in the words of the RCGP.  That 
means that every practitioner should be routinely asking people they support what their 
information-sharing wishes are.  Do they want information shared with their family?  At the 
moment, far too often there is a blanket assumption that it is confidential and that means we 
do not tell anybody anything, unless you have come and specifically asked us to. 

Q185  Grahame Morris: I was very interested in Marc Bush’s earlier response because, to my 
mind, especially for the media and the general public, the whole debate about social care is 
care of the frail elderly.  The point that you raised about where we pitch the eligibility criteria 
is the whole fulcrum on which to judge whether the Bill is a success or not, in terms of 
whether it is going to work.  I just wondered if you had any further thoughts.  I would like to 
commend and recommend the report that is being published by a number of charities today, 
which you mentioned earlier, The Other Care Crisis.  It gives some valuable information and 
some valuable research into the argument.  I know Mencap and others have contributed to 
that. 
Marc Bush: I will just briefly make some comments.  It is really vital that this legislation and 
the funding solution resolve the care crisis both for older people and for working-age disabled 
people.  There are lots of similar questions that we have been exploring so far and there are 
lots of different questions.  Disproportionately, disabled people have told us that they are 
worried about eligibility, and the reason for that is the question is about whether or not they 
get care.  That is the difference when it comes to them being able to get out of bed, washing, 
cooking, getting out the house and communicating with others.  It is a fundamental part of 
the Bill.   
We know that only about 84% of councils have eligibility criteria set at substantial or critical, 
so we know there is a natural tendency to be rationing services, irrespective of the massaging 
that is happening in the system.  The recent modelling that the PSSRU has done has shown 
that, if we take moderate-level needs, there are 36,000 people within the system of working 
age who, if the reforms go through as they are currently set, would fall out of the care system.  
There are 69,000 working-age disabled adults in England who have already fallen out of the 
care system because of the changes to eligibility and, because of that discrepancy amongst 
councils at the moment, we also have an additional 8,000 people who have substantial need 
who are outside of the system.  This obviously leads to massive isolation, which we have heard 
of, but also neglect.  In many cases, people are left without really vital and basic support.   
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I was talking to a gentleman who was telling me he lost his moderate care support package.  
He did not need much; he just needed it to help him get out of bed, get dressed and cook.  
Now, he cannot tie his own shoelaces, so he has to go out on the street and literally ask 
strangers, whilst he is walking down the street, to tie up his shoelaces.  It is just because he 
does not live around a community or network of support.  Many of the things Alex was 
saying before very much echo this.  It is really vital moving forwards that we do get clarity 
from the Government on where they set eligibility.  There is a strong indication that this 
needs to be set at moderate.  If it is set any higher, we are missing literally hundreds of 
thousands of disabled people and older people from the system, and it means, in the long 
term, our social care system will receive high numbers—literally tens of thousands—in crisis 
who will come back on to the system.  That is the biggest learning we have had.  When we 
have talked to councils, NHS and housing, they have said, “These people do not go away.  
They come back on the system at a higher cost through our crisis budgets.”  This is about 
getting people at the beginning of their need and not letting it escalate. 

The Chair: Did the PSSRU make an estimate of the cost of moving to moderate across the 
country? 
Marc Bush: They did make an estimate and, as you know, social care, health and all of these 
areas are big numbers.  For working age, we are looking at a cost of about £1.2 billion for 
introducing moderate, which would be over and above what the Government is already 
suggesting to bring in.  To give you a sense, that is only 0.17% of public expenditure, which is 
an extremely small investment given the return you get. 

Q186  Grahame Morris: Just before we move on, I would like very much to hear the other 
panel members’ views but, because this report has just been published and because there is 
some really quite important information in there, could you send the Committee a note about 
it, just so that we have a record? 
Marc Bush: Yes.  We will make sure we send correspondence afterwards, so that you have 
that latest modelling, which I should add the Department of Health and the Dilnot 
Commission had not done.  These are the most up-to-date numbers. 
Mark Goldring: I will not repeat what Marc has said.  We are co-authors of that and fully 
support it, but I would offer a slightly different dimension, which is that we cannot crack this 
issue of who gets care only by legislation and we cannot crack it only by money.  It is going to 
be the combination of the two and of course policy that gives us the way in.  What we actually 
see is that, although there are four criteria or bandings, different local authorities are drawing 
the line, even within those bandings, in very different ways, so there are huge amounts of 
flexibility.  If we do not go for an approach that endorses and requires local authorities to 
provide care and support for people with moderate needs, we will not be able to deliver the 
wellbeing principle that we were so unanimous on earlier in the conversation.  To me, the two 
things sit naturally together.  We also see that examiners, assessors, are still looking at who 
really needs what, and they are trying to subvert that system to try to ensure that people get 
the right care and support but, at the moment, that is too much of an individual trade-off, 
which is why we welcome the idea of the Bill giving guidance, then the Department giving 
guidance and a funding settlement that follows that guidance.   
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Caroline Abrahams: The only other point I would make is that, last year, Dr Foster’s hospital 
guide estimated that 29% of hospital bed days were taken by patients whose admission could 
have been avoided if their care had been better managed.  Alongside the numbers that 
colleagues have been quoting, which are considerable, we need to take that into account as 
well. 
Alex Fox: It is clearly vital that people who need services to live safely and with dignity are 
sure that they will be able to get them.  At the moment, we are seeing those vital services 
removed in the way that Marc talked about.  We need a definition of eligibility that is based 
on those wellbeing principles.  In the example that Marc gave, that does not always mean that 
a service is the only way of achieving that.  As you were saying, if my issue is I cannot live 
with dignity because I cannot tie my shoelaces, there are a lot of different ways of fixing that, 
but the principle is that I should be able to live with dignity, and there should be a 
responsibility to ensure that happens.  We need to ensure that we do not recreate a system 
that thinks about eligibility and nothing else, and that is experienced as simply a door that 
opens or shuts in my face. 

The Chair: Before I come to Norman, Caroline, can you make sure we have the reference to 
that Dr Foster source?  That was a very interesting figure.   
Caroline Abrahams: Yes. 

Q187   Lord Warner: I should have declared earlier my interest as a member of the Dilnot 
Commission.  We looked on that commission really quite hard at the issue of national 
eligibility criteria and, at the moment, the whole edifice is built largely around the FACS 
system, whether we like it or not.  We have been using terms this morning that slightly 
assume that you are continuing with something like the FACS system.  It relates also to the 
definition of continuing care, which we will come to a little later.  I am trying to get clear in 
my head what you are saying.  Are you really saying as a collective that some combination of 
primary and secondary legislation is required to really shape, in some degree of detail, what 
eligibility actually means?  That is quite a critical issue for the structure of this Bill. 
Marc Bush: Yes.  I think fundamentally that needs to happen.  It is a combination both of 
where a threshold is set and also the content of eligibility criteria.  All of us would agree that 
the FACS criteria on prioritising need are somewhat out of date; they need modernising.  The 
terms we are using are the current ones.  Our core ask here is that, in the future, people with 
what are described as moderate needs now, but might be called something different in the 
future, are still captured by the care system and not left to fend for themselves. 
Mark Goldring: I think I would respond to Lord Warner’s point by saying it would not be 
good practice to simply embed those four criteria into legislation and draw a line.  It would be 
about describing a level of need that was consistent with the wellbeing principle and a 
response to that that would be more forward-looking, and then we would let the professionals 
and the technicians get on with defining a banding system or an appropriate system of 
assessment behind that. 

The Chair: Therefore, the Committee’s interest is whether or not there are any principles or 
lines that we should be drawing into the statutes that would then inform the way in which 
regulations or guidance were then drafted. 
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Alex Fox: There is an opportunity to describe more clearly what an acceptable level of 
wellbeing is, and to base eligibility on whether or not the impact of a long-term condition or 
impairment takes somebody below that level of wellbeing, but with the proviso of course that 
there are different ways of achieving that level of wellbeing.  The PSSRU estimates, which 
sound quite scary, are based on us providing traditional services, the same sort of stuff that we 
do now, for a wider group of people.  We might actually find, if we can genuinely embed 
those wellbeing principles, that we can nevertheless meet moderate needs for a wider group of 
people by doing things that are not necessarily more expensive and that, as we have noted, 
could create savings further down the line. 

Q188  Barbara Keeley: This is a change, because it is a discussion about charging.  We have 
touched on charging, but the point is that the draft Bill empowers local authorities to charge 
for care and support, not just following an assessment as now but following a carer’s 
assessment.  That might be for care and support advocacy facilities; it might even be for 
advice and information.  As drafted, that would be possible.  Could you comment on the 
charging provisions in the Bill and any safeguards that would ensure adults are not charged 
more than is practicable?  Also, could you comment on the issue that councils could start 
charging carers, given the way this is drafted, for services?  Perhaps you might like to 
comment on whether you think that is acceptable or whether you think that should be 
amended before the Bill goes forward.  How should we as a Committee deal with that?   
Laura Robinson: I would say that this is not an area we have looked at in detail, so colleagues 
might be better placed to answer that one. 
Marc Bush: Could you come back to me? 
Caroline Abrahams: The point that we would want to make is that it is tremendously 
important that it is made clear that local authorities cannot charge for assessment or anything 
that looks anything like an assessment.  Having that safeguard would be important. 

Barbara Keeley: They can charge following assessment, so they could charge for advice and 
information; they could charge for advocacy.  They could charge for all those things. 
Caroline Abrahams: Yes, and I think there is provision at the moment about not exceeding 
the cost or basically not being able to make a profit.  That is important, I think.  We know at 
the moment that lots of people are finding charges very difficult, as we were reflecting on 
earlier, and are being priced out of the system.  Anything that can be done to prevent that, 
whilst still allowing good services to be provided, would be welcome, but that is a difficult 
trick to pull off in the current climate for local authorities. 
Alex Fox: I would agree with that and I do not have anything to add. 
Mark Goldring: Most people with a learning disability do not have a major level of assets, and 
so charging for services does not tend to be an issue.  I would be very concerned by the 
extension of any practice that allowed either charging for assessments absolutely or charging 
for advice and information, because what we should be moving towards is a system where we 
can all draw on advice and information.  That is the public body’s duty.  Beyond that, services 
need to be appropriately means-tested.  But we should also just look very intensely at the 
impact on carers.  The number of ways in which pressure on carers is increasing is 
phenomenal, including the idea that they could be charged for some services that are 
currently provided.  I cannot give an absolute answer, but I would want to look very hard at 
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what those services that might be charged for would be, because there is highly likely to be a 
major knock-on effect that appears in terms of extra need for paid services in a different way. 

Barbara Keeley: As defined in the Bill, it could be any of those on the list I read out.  It could 
be anything provided under care and support.  It could be advocacy; it could be facilities; it 
could be advice and information, as it is drafted. 
Alex Fox: If we did establish that eligibility was more closely linked to an acceptable level of 
wellbeing and that, if I cannot meet an acceptable level of wellbeing, I fall within the group of 
people who are eligible for social care, then the local authority, to my mind, should have a 
duty to help me meet that level of wellbeing.  It can look at all sorts of different ways of doing 
that and, for some people, services are the only way of doing that.  You then actually have a 
discussion about whether to charge rather than whether somebody is eligible, and that is a 
slightly different way of constructing it.  The local authority should not be looking at people 
who can afford a response and saying, “You are not our concern because you can afford it.”  
The provisions in the Bill that try to widen the local authority’s brokerage role are extremely 
welcome.   
Marc Bush: Just briefly, there is a close relationship between charging and cross-subsidy, so 
we are seeing on the ground a small number of councils starting to take into account people’s 
benefit income, like Disability Living Allowance, when calculating how much someone has to 
contribute of their own money or benefits income towards care.  We have real concerns about 
that, because the Disability Living Allowance and the Personal Independence Payment are 
actually about the extra cost that disabled people face; they are not meant to be subsidising an 
under-funding in social care at a local level.   
The other thing to mention is that there is a clear link here with the means-testing threshold, 
currently set at £23,250.  That makes it difficult for both disabled adults and older people to 
have a good amount of assets so that they can buffer other living costs as well as care costs.  
The Dilnot Commission recommended that be raised to £100,000.  We would very much 
support that.  If we could get that reflected alongside the Bill, that would be a useful 
progression.   

The Chair: There is this issue of charge shunting.   

Q189  Barbara Keeley: I do not know if any of you have any further comments on the notion 
of charging carers, because that would be a departure.  Clearly, if it could be done at the 
moment, it is not being done. 
Marc Bush: It is important to recognise that already happens.  We did a survey of 600 
disabled adults and they told us, by and large, families are already having to subsidise to quite 
a large extent their care and support and, on top of that, carers are being charged for some of 
the services they use, because they are not eligible for support themselves.  We are seeing that 
as a reality on the ground.  I have concerns if we have charging as a commonplace kind of 
issue within care and support.  We need it to be rationalised.  If we could embed it within, for 
instance, the way that we shape markets, like lots of disabled people’s organisations or social 
enterprises have done, where people come together and collectively pool the different social 
care budgets they have and there are charges that come out of that to help them manage it, 
that seems reasonable.  When it is, in effect, councils trying to reclaim money because they do 
not have enough in the system, that is where I have a concern. 
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Barbara Keeley: You say it is already happening, but is it already happening in terms of 
carers contributing to the charges for the cared-for person or carers paying for their services 
themselves? 
Marc Bush: I can only go on the data we have got from disabled people themselves, rather 
than carers.  I would say it is both.  Where there is not enough support locally for carers, they 
are being charged for services that perhaps they should be receiving for free.  On top of that, 
they are also subsidising the disabled person’s charges. 

The Chair: The issue of topping-up is one thing, but this is actually the local authority 
re-designating the services being provided to the carer, for their benefit, when in fact it is 
really the service user who is receiving the benefit, but charging the carer for that service. 
Mark Goldring: We do see many situations where carers are being expected to pick up costs 
that are there for the benefit of their adult children, who are no longer legal dependants.  
There may be a way of drafting the Bill such that that is not an acceptable approach.  The 
carer should not be charged for a responsibility they are carrying out to benefit a person for 
whom they do not any longer have a legal parental responsibility but are providing support.  
That distinguishes a means test with a carer as a carer from the carer as the person who is 
providing the service for the disabled person. 
Alex Fox: There are certainly carers and disabled people who are cared for by their family 
who want to be treated as two very separate individuals, for lots of reasons.  The problem here 
is indicative of the fact that we do not have a mechanism by which, when families want to, 
they can be approached as a family unit.  For lots of family carers and the people they 
support, the key question is how this family can achieve emotional and financial stability.  If 
you are treating different members of this family as essentially just different sets of individual 
clients, and therefore charging them for different support, you are missing the opportunity to 
regard carers as essential partners in care.  If you do that, you are probably less likely, as a 
local authority, to charge a carer to carry on contributing a vital caring role. 

Q190  Lord Mackay of Clashfern: Is there sufficient clarity in the Bill on the boundary 
between the local authority duty to provide care under this Bill and the National Health duty 
to provide healthcare?  This is a very critical point in the system, because we have certainly 
heard of cases where people are in hospital and cannot get out, because the social work 
department has not been able to work out their care.  Is the boundary sufficiently clear in the 
Bill, in your view? 
Mark Goldring: I do not have a view on this one, Lord Mackay. 
Alex Fox: All I would note on this one is that the current boundaries are not working well.  In 
particular, the boundaries between social care and NHS continuing care for people with 
long-term conditions are not working well at all.  The extremely low standard of care that the 
regulators found in the remaining hospitals and referral units, where they were characterised 
by either joint commissioning or they were NHS-commissioned, is indicative of the fact that 
people living in places are often people with learning disabilities who should be entitled to a 
personalised, tailored kind of package.  We might expect that if they were within the realm of 
social care, but because they have fallen within the realm of NHS continuing care, they have 
been treated in a much more medicalised way.  It is something we need to sort out.   
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Caroline Abrahams: Our understanding is that the Bill maintains the status quo, which is 
unclear.  It does its best, but we feel it would be really helpful if regulations could spell it out a 
bit more, particularly given that the same Dr Foster report that I mentioned earlier also found 
that 6% of hospital beds are occupied by people readmitted within a week of discharge.  That 
is often because the care has not worked out properly.   

Lord Mackay of Clashfern: Have you any suggestions as to what the definition should be? 
Caroline Abrahams: That is where I have to say, “Can we write to you about that?”  It is a 
tough one, but it is really important, as you say.   

Lord Mackay of Clashfern: Regulations are all very well, but there needs to be a pretty 
fundamental definition somewhere.  The regulations may flesh that out, but without some 
fairly straightforward definition, this problem will continue and, as you say, it is quite a 
serious one.   
Laura Robinson: I would echo Caroline’s points and also stress that we need definitions of 
the words “urgent” and “temporary” in relation to reducing inconsistencies in interpretation. 

The Chair: That note would be very helpful, because we are very anxious to make sure we do 
not see a piece of legislation inadvertently, unintentionally, shifting the boundary.  It is very 
important that we do not see that.  Right, a question from Margot.   

Margot James: Is there sufficient clarity on the boundary between the local authority duty to 
provide care and support and the NHS duty to provide healthcare?  We have discussed this 
already, but will the provisions in the draft Bill result in the boundary being moved at all? 

The Chair: Sorry, Margot; we are on the next one. 

Margot James: Sorry; I do apologise, Mr Chairman. 

The Chair: I should have picked it up sooner.  Sorry. 

Q191  Margot James: It is my fault entirely.  Is there sufficient provision to support people 
with direct payments and to provide services to those who do not want direct payments? 
Alex Fox: It is worth noting that direct payments have been hugely successful, but for a 
relatively small group of people.  They have created a new market of care provision, in terms 
of the personal assistant.  For people who want to employ their own personal assistant, that 
has been very successful and we should celebrate that, because we often forget that in 
discussions about direct payments and personal budgets.  The reason we do is because there 
are lots of people for whom they have not yet worked.   
The key thing is that we help to ensure that people can use direct payments for other things as 
well as personal assistants.  The micro-enterprises I mentioned earlier are an example of a 
different way of purchasing care that does not involve becoming an employer and taking on 
all the legal responsibilities that entails.  At the moment, because we do not have that clarity, 
we come across local authorities that are imposing what are probably already unlawful 
restrictions upon how people can use their direct payments or who can access a direct 
payment, the example being that people are being told or given the impression they can only 
access a direct payment if they want to employ a personal assistant and that a direct payment 
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can only be calculated on the typical local hourly rate for a personal assistant.  Of course, the 
whole point of introducing choice and control for people is to have a much more imaginative 
and outcome-focussed approach to care.   
Caroline Abrahams: We did some focus groups with older people about the provisions in the 
Bill, and one of the things they said was that they thought the Bill should say, or it should be 
made clear in all the information around the Bill, what support is available for people if they 
do use a personal budget.  It should also include some clarity about what specialist support 
can be made available, for example if someone has an impairment of their sight or if they 
have dementia.  Otherwise, I agree with what colleagues have just said. 
Marc Bush: I have just a short extension on that to say that the people we have spoken to said 
that there is a clear link between this and the information, advice and hopefully advocacy 
provisions, in that lots of disabled people say they struggle with information needs around 
employment law, particularly if they are taking on their own staff.  Any clarity around that 
and link to that would be very helpful.  I would also just flag that the outcomes of the 
Department of Health pilots into direct payments in residential care are going to be 
fascinating. 
Laura Robinson: Just two quick points from me.  The way that the question is worded 
obviously clarifies that it is a choice, and we would like to make sure it is reflected within the 
Bill that it is not obligatory to use direct payments.  Secondly, the wording of 28(6)(b) 
currently could potentially imply that, if a local authority is not able to provide sufficient 
support, it might be grounds for declining a direct payment.  We just wanted to make sure 
that is not the case, and that the relevant support is acknowledged in the support plan within 
the relevant clauses.   

Q192  Baroness Jolly: This is about portability provisions.  Will the portability provisions 
help to make it easier for people with the care and support packages to move to another part 
of the country?  Do you foresee any particular difficulties with the way that these provisions 
are designed to work within the draft Bill? 
Caroline Abrahams: I am not sure.  Come back to me in a minute.  Let me have another look 
at the clause.  Thank you.   
Alex Fox: We think that the provisions that are set out at the moment are positive and an 
improvement.  Some of the less traditional forms of care, like Shared Lives, are currently 
suffering around ordinary residence rules, which are set up with care homes in mind, rather 
than community-based forms of support, so we do welcome them.  My only slight caution is 
that the portability rules, as they are set out, are still very much based on councils deciding 
payment for care and just rules for councils to do that.  I do wonder if there is scope for 
allowing people themselves to decide which council they want to be funding their care.  It is 
worth noting that the discussion we had earlier about national eligibility does seem to me to 
be crucial to have genuine portability. 
Marc Bush: Having done a lot of work on this previously when we worked with the Law 
Commission, I know that this is quite a substantial issue for lots of disabled people currently, 
around ordinary residence and portability.  We think the provisions are a vast improvement 
on the situation we have now.  Obviously there is going to be some further clarity needed 
down the legislative process.  The other challenge that perhaps is not directly addressed and 
will have to come through regulation and guidance is that it is going to take, in lots of 
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situations, genuine partnerships between councils and providers, particularly where we are in 
situations of transforming care, which links to what Alex was saying—where, for instance, 
there are large residential units that people want to move out of and the provider is looking to 
modernise.  That can usually be a barrier, because of the funds available, either within the 
home authority or the hosting authority. 

Q193  The Chair: Is there anything else that either of our other witnesses wants to add? 
Caroline Abrahams: The only thing I would add is I think it is really good that the Bill does 
try to think a bit about what some of the real, practical, real-life issues might be, like it has not 
been sorted out on the day.  The fact that you have gone as far as to put that in the Bill is 
positively helpful, I think.  That sort of degree of imagination about the kinds of issues that 
Marc has alluded to, certainly in other information that follows, would be really helpful to 
people. 

The Chair: In that case, can I thank you all for your evidence today?  As I say, if there are any 
points of amplification or clarification that you want to send, if you can let us have those as 
soon as possible, that would be very helpful.  Thank you for coming today.   
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Mind [Paul Farmer], Action on Elder Abuse [Gary Fitzgerald], Disability 
Rights UK [Sue Bott], and Sense [Sue Brown] (QQ 194-212) 

Examination of Witnesses 

Paul Farmer, Chief Executive, Mind, Gary FitzGerald, Chief Executive, Action on Elder 
Abuse, Sue Bott, Director of Development, Disability Rights UK, and Sue Brown, Head of 
Public Policy, Sense. 

Q194  The Chair: Welcome, all of you, to this public hearing of evidence in regards to the 
draft Care and Support Bill.  This is a joint committee scrutinising the legislation.  This is an 
open public session.  We are being streamed live on the parliamentary website so people can 
follow our examination of the issues.  There will be a verbatim transcript, which will be 
published on the website in due course as well, and there will be ample opportunity post this 
hearing for witnesses to submit any additional evidence they want to, to make sure that we 
are fully across the issues.  I think I already declared at the beginning of this hearing today my 
interests, and they will be in the transcript for today.  I am going to start with a question; it 
would be very good if each of you could say who you are and where you are from as part of 
the answer to that.  The first question is: what are the practical differences to the provision of 
care and support that you think will follow from having a wellbeing principle in the 
legislation? 
Sue Bott: I am Sue Bott from Disability Rights UK.  I will not go through all the points that 
were made at the last session.  Fortunately, I think we were all sitting there listening so, to 
save time, I will not repeat all of those; many of them were points with which we would be in 
agreement.  I just want to add an additional point that did not come up in the first session, 
which is that wellbeing is a very important principle for disabled people.  I want to highlight 
in particular the implications of the UN Convention on the Rights of Persons with 
Disabilities, which very much sees the disabled person as the whole person, not just a person 
who might be in need of particular support.  That principle of wellbeing is absolutely 
essential.  Thinking about care and support, it is really important to encourage local 
authorities to think how their little slice of the jigsaw, as it were, fits into the rest of people’s 
lives.  For example in employment, there are ways of providing care and support that will 
assist in increasing employment opportunities, or there may be ways of providing care and 
support that go against that.  Having that principle of wellbeing is critical, I think. 
Paul Farmer: I am Paul Farmer.  I am Chief Executive of the mental health charity Mind, and 
I am here representing a group of mental health charities that made a joint submission to this 
process.  We too would very much welcome this wellbeing principle.  One of the key issues 
for people with mental health problems is that their mental health needs are often not met in 
this process, but it is also true of people who have physical health issues and social care issues 
that their mental health needs are not being met either.  This principle of wellbeing, right at 
the heart of the Bill, enshrines an important point of principle around parity of esteem 
between people who experience mental health problems and wider audiences, so we would 
certainly endorse that support, as many others have said.  We would also endorse the point 
that Sue Bott has made about framing this in the context of the UN Convention on the Rights 
of Persons with Disabilities.  It is a very good opportunity for the Government to show its 
commitment to that treaty. 
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Gary FitzGerald: I am Gary FitzGerald, Chief Executive of Action on Elder Abuse.  I am also, 
with Paul, a trustee of Silver Line.  We think that the wellbeing approach has got to be a more 
holistic approach than the one we have seen to date.  It certainly looks at the individual and it 
is more likely to lend itself to a preventative approach than an intervention one.  In terms of 
practical impact, it is hard to see that a local authority could continue along a task-oriented 
assessment or provision of care if you are looking at the concept of wellbeing.  I cannot 
imagine that something like 15-minute pop-ins, as we saw in domiciliary care, could be 
justifiable in a wellbeing sense.   
The challenge for us is less an agreement about the concept of wellbeing, because I suspect the 
majority of people will agree that, but how you measure whether a local authority, when it is 
carrying out an assessment, is actually taking regard of somebody’s wellbeing, given that 
wellbeing means so many different things to so many different people.  That is an area that we 
need to focus on.  If we are thinking in terms of outcomes, what does that mean in practice 
for people?  I will say this at a later date, but I am conscious that, as people develop down the 
years, become older and become frailer and more dependent, their concept of outcomes that 
are possible for them is reduced by their life experiences.  For an external body then to come 
in to carry out an assessment, they need to have an understanding about what is achievable in 
order to encourage and develop people’s thinking wider than just, “This is all that I need.”  
There is a real issue for us in terms of wellbeing, but I suspect we are all going to be in 
agreement with the concept. 
Sue Brown: I am Sue Brown, Head of Public Policy for Sense, which works with deafblind 
people, and I am here representing the Care and Support Alliance, which is about 60 different 
organisations representing disabled and older people.  We very much welcome the wellbeing 
principle and the checklist of what is included in that, which is in Clause 1 of the Bill.  It needs 
to be understood in the way that it relates to the outcomes approach of assessments.  One of 
the big benefits of that list is that it makes it clear what social care is about and the breadth of 
issues that social care is about.  At the moment, there are far too many people whose 
assessment is looking at: “Are you fed?  Are you washed?  Are you dressed?  Job done.”  The 
bits in it that are about ability to work and ability to make a contribution to society make it 
crystal clear that those are all legitimately part of social care, as well as the basics of personal 
care.  For people with learning disabilities and for people with sensory loss, a whole range of 
people, those bits are more important than the personal care bits. 

Q195  The Chair: In their written evidence, the EHRC has said that they think that this 
clause should have an explicit reference to the human rights legislation.  I would be interested 
to know whether you think that would, in any way, add to this clause and, if so, would it be a 
beneficial addition or an adverse addition?  Sue, this builds on your point.   
Sue Bott: We would very much support that position.  If I can just point out one issue in 
particular, we have had an issue with Worcestershire local authority in recent times, which is 
saying that, if people’s care costs are over a certain level, they will have to go into residential 
care, which is directly against their human rights.  It highlights why there does need to be 
wellbeing connected to human rights principles in the Bill. 

Q196  Baroness Greengross: I really want to ask about the safeguarding provisions in the 
draft Bill.  Will they ensure that everyone at risk is adequately protected, and is there a risk 
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that the repeal of Section 47 of the National Assistance Act would leave a safeguarding gap for 
certain people?  I know this is close to Gary’s heart. 
Gary FitzGerald: It is indeed.  I think the reality for us is that there is no legislation that can 
guarantee protection for all.  We have not mentioned children.  It is impossible that we could 
expect legislation to do it.  The challenge for us in this is that, clearly, we need the 
infrastructure of safeguarding in place on a legislative basis.  The argument for that was well 
made but, if you look at what the Bill is doing in terms of the experiences of victims and their 
families, there are huge gaps, because the human being, in terms of the provisions, just does 
not exist within the provisions of the Bill.  There are areas that we need to address and look at.  
When the Bill is talking about Safeguarding Adults Boards, it needs to think about the 
co-operation and interaction that takes place with other regulatory bodies as well.  I know 
that in an earlier debate, when CQC was asked that, they did not really see that there was a 
strong necessary need.  From a victim’s point of view there is, because the experience of 
victims very often is of being moved from one place to another, with nobody actually taking 
responsibility, or those people who do have responsibility being actually outside of that 
system.  There needs to be something within the Bill; if it does not require a regulatory body 
to be part of the Safeguarding Board—and I do not necessarily think it should—it should have 
some sort of duty for collaboration, interaction and support.   
There is an issue for us in terms of the wider duty to co-operate.  I am thinking wider than the 
Bill’s discussions about just those partners within the Safeguarding Board.  I am very 
conscious that every serious case review that we have looked at has talked about a failure to 
share information or a failure to co-operate, and I cannot see within the Bill where we can 
require other organisations to co-operate with serious case reviews.  I was looking at one the 
other day where the review could not proceed because, in this particular case, the number of 
agencies would not participate and co-operate, and yet it is a critical part of what we do.   
I am conscious that, for older people, people like GPs are critical in terms of a single 
immediate point of access to the perception of older people.  It is difficult to see how GPs can 
automatically be integrated in the safeguarding process.  I look at some Safeguarding Boards 
right now and they have a place for a GP, but it is a vacant place.  The GP just does not 
actually turn up.  There needs to be something wider than just the three bodies that are 
discussed within the Board.  I am also conscious that, whilst there is an issue of safeguarding 
inquiries, one of the messages that I get so often from victims and their families is there was a 
conclusion of the safeguarding inquiry, of the investigation, but people would not implement 
the decisions that were taken at the end.  If we are going to have an inquiry, there needs to be 
something that says, if there is an outcome for a number of agencies, there must at least be 
some responsibility for those agencies to implement that outcome or justify why they have 
not done so.  I have got a long list; I do not know how much you want me to go through this 
list.   
There is clearly an issue of funding of safeguarding, and I do not think we can get around the 
fact that there is a capacity issue right now in terms of adult safeguarding.  Our best estimate 
is that less than 10% of older people who were victims of elder abuse are actually reaching the 
intention of safeguarding right now.  If all those people were accessed, safeguarding would fall 
over tomorrow.  When Wales looked at creating Safeguarding Boards or Scotland looked at 
creating Safeguarding Boards, it brought with it ring-fenced funding, because it recognised 
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there was a need to do this.  I do not think we can get away from the fact that, unless we look 
at how we fund adult safeguarding, it cannot be effective.  It is going to be limited. 
I think we need to widen the definition of abuse that is in the Bill.  I know that was probably 
an error, in that it says abuse includes financial issues.  We need to define what else abuse is, 
and we need to be as specific as in No Secrets in terms of physical abuse, sexual abuse, 
psychological abuse, or whatever.  We need to deal with that as an issue, and I am not 
convinced about the functions, as described by the Safeguarding Boards, when we look at the 
wider Bill, because they do not seem to contain prevention.  It is all focussed on intervention 
when abuse has occurred or there has been identification of a risk of abuse.  There needs to be 
something around the leadership that a Board gives, but also how it deals with that 
safeguarding perspective to try to reduce the incidences of abuse.  The argument that Paul 
used at one of my conferences a number of years ago was that we are focussed on pulling 
people out of the river; we have to focus on who is pushing them in and how we stop them 
getting into the river in the first place.  The Boards need to have a role in doing that.   
There is an issue in safeguarding of linking safeguarding intervention only to those people 
who need care and support.  Some people need assistance to stop the abuse, but they do not 
need care and support.  When that was debated at the Health Select Committee Inquiry into 
Elder Abuse in 2004, the work-around by the Department of Health was to say the very fact 
that someone is referred to adult safeguarding means they have a care and support need.  The 
Bill needs to deal with that work-around.  We need to be clear on why it is that people need 
intervention, how we make sure that the people who get intervention are the people we need 
to be targeting, and I am not convinced that linking it to care and support needs is necessarily 
the way to do it. 

Q197  The Chair: Gary, I am going to pause you there, if I may.  There is a lot, as you rightly 
say, and a lot of it is also in your written evidence, that is very helpful to us.  I am keen that we 
just make sure that the other witnesses on this question get a chance to see if there is anything 
else that has been missed out and then Sally, I am sure, if she has a supplementary, will come 
back.  
Sue Bott: I just want to make a couple of quick points.  One is that we do need to recognise 
that safeguarding with adults is slightly different from safeguarding with children.  We need 
to make sure, in whatever system we establish, that the adults concerned have the opportunity 
to speak for themselves if they want to.  My other quick point is to plead that we do not get 
muddled up between safeguarding and what is a straightforward hate crime.  That is very 
important.  What we have seen in the past is that disabled people and older people have 
basically had hate crime perpetrated against them.  This came out in the EHRC report Hidden 
in Plain Sight, but because they used social care support services, they were not given access to 
the criminal justice system. 
Paul Farmer: One of our respondents to the work we did around this said it is a little bit like 
putting an ambulance at the bottom of a dangerous cliff, instead of erecting a fence at the top.  
We would really support the point that Gary has made about the need to take a much more 
preventative approach, and link that to Sue’s point about ensuring that people really do have a 
voice in this system.  We know that people with mental health problems often do not have 
that kind of voice, and yet we have been able to enshrine some of those principles in mental 
health legislation, for instance in terms of giving people entitlement to advocates, and in other 
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areas.  We would certainly want to see a preventative model of safeguarding, with service user 
involvement at its core.  We would really like to see the draft Bill address how people could be 
involved in jointly planning how to prevent that risk of abuse or neglect.  That preventative 
approach is a really important principle and sits very neatly with the idea of the wellbeing 
clause right at the very start of the Bill. 
Sue Brown: I agree with everything that has been said and I would briefly come back to the 
point about ensuring that the party themselves has the chance to have their say and have 
some control over the situation.  For that reason particularly, I am supporting the repeal of 
Section 47, a power that has, certainly in Sense’s experience of the very small number of cases 
when it has been used, been completely disastrous, because it has been used with people with 
whom you cannot establish communication to take them out of an unsafe situation, and put 
them in a care home that is totally unfamiliar, where no one can communicate with them.  
Actually, they have ended up in a worse situation than the one that it was supposed to be 
safeguarding them from. 

Q198  Barbara Keeley: Can you comment on the provisions in the Bill on the transition 
between children’s and adults’ social care, and whether those provisions help or hinder the 
transfer for young people moving into the adult system? 
Sue Brown: They are the beginnings of a step in the right direction.  I do not think the Bill, as 
drafted, entirely does what the Government is intending to do.  For instance, Clause 43 is 
talking about continuity of services across the transition.  It talks about continuity of services 
under the Children Act but, actually, a lot of the children who that protection is intended to 
protect are receiving services under the Chronically Sick and Disabled Persons Act, and that 
needs adding in, as will the Children and Families Bill.  It was mentioned in the earlier 
session: it is completely essential that the Children and Families Bill and this one join up and 
are talking the same language to ensure that transition.  It might well be worth you looking at 
what DfE’s position on that would be, as well as the Department of Health.   
One of the crucial bits around transition is the role of education.  If you have someone with 
potentially quite high support needs who is currently getting quite a lot of those needs met 
through education—they may be in residential school—a lot of their daytime, even if they are 
in a day school, will be at school, allowing parents to go out to work.  What can often happen 
in that situation is that a person comes to the end of their education and nothing has been 
done to plan, so they are back at home with their parents, who may have to give up jobs and 
who certainly then are under enormous amounts of stress, providing 24/7 care.  Potentially, it 
can take three or four years for an appropriate support system to be set up.  In that time, the 
impact on that family and that person can be quite enormous.  I met about a year ago the 
mother of a deafblind and physically disabled young woman with learning disabilities, who 
had exactly that situation.  She spent three years doing 24-hour care for someone whose 
condition was getting worse and worse, because she was not getting the social stimulation 
that she wanted.  Finally, she found an appropriate place, which was a specialist day service.  
The young person is now doing fantastically well.  She has improved enormously; her 
challenging behaviour has completely disappeared.  The mum is still on antidepressants and 
is still unable to work because of the impact of that stress and that pressure.  The Bill is trying 
to address that, but it has not quite got there.   
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The final thing that really needs to be in there is to say that, by the age of 16, work on a plan 
must be beginning for when a person reaches the age of 18, and that work must include 
education, health, children’s social services and adult social services.  It needs all four of those 
to be working together.  The Children and Families Bill is looking at going up to age 25, so 
you have an overlap.  In theory that should help but, if the Education, Health and Care Plans 
in the Children and Families Bill are not mentioned in this Bill, then there is a risk that we are 
just shifting where the cliff-edge is. 
Gary FitzGerald: The only point I would want to make is that I would like to see, in the Bill, 
some link between child protection and adult safeguarding for those older children who are at 
that transition, because there are often occasions when the actual impact of the abuse does 
not come out until much later or where the emotional and psychological needs of the child 
still need to be addressed.  Some link between those two would be beneficial, in terms of 
carrying on that work, if it is 25 or onwards, so that it is actually carried on and recognised as 
a safeguarding issue. 

The Chair: On that safeguarding point, you were talking about obtaining information for 
adult safeguarding reviews.  Is there already a power with regards to children’s safeguarding 
reviews where they can actually obtain that information? 
Gary FitzGerald: I do not know that for certain.  I believe there is, but I do not know for 
certain. 
Paul Farmer: There are clearly particular issues around children who are in child and 
adolescent mental health services, where the transition arrangements between health and 
social care often become very complicated about who takes responsibility.  Some child and 
adolescent mental health services are local authority and seen in that context, and then they 
go into healthcare and vice versa.  There is a particular need to make sure those transitions 
are as smooth as possible. 
Sue Bott: I just want to add one very quick point.  There does need to be co-operation with 
Jobcentre Plus, because young adults will be encountering them, I suspect, and that will have 
implications as well. 

Q199  Baroness Jolly: Is the duty for local authorities to provide information and advice 
sufficiently clear and comprehensive, and should it be expanded to include duties to explain 
options and provide advocacy? 
Paul Farmer: We very much welcome the statutory duty on local authorities to provide 
information and advice to all people in their local area.  We know that is incredibly essential 
to ensure that people are able to access the care and support that they need.  We know from 
the services that we provide that they empower people; they create a position where people 
are feeling much more able to be informed about the choices that they are able to make.  We 
do think this clause is not sufficiently comprehensive, and we want to see that extended to a 
statement that information and advice should be provided in a variety of accessible formats.  
We know that, for many people, a simple website is not always sufficient, particularly for 
people who are on low incomes and often digitally excluded for a whole variety of reasons.  
We think local authorities should have a duty to facilitate access to information and advice, 
and that links to an important point we want to stress around a right to access to independent 
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advocacy for people who would not otherwise be able to meaningfully participate in 
discussions relating to their care.   
We know that information provision generally is often extremely well done and is often done 
by effective collaborative working between local government and voluntary organisations.  
This is a really key opportunity to enshrine the very best practice that we see around the 
country and make that a requirement for local authorities.  Particularly in the context of 
advocacy, I referred earlier to the experiences we have seen from mental health law and, 
indeed, mental capacity law about the benefits of access to independent advocacy.  We know 
there are many very good advocacy services up and down the country that provide help and 
support to people.  They are often funded in what can only be described as a bits-and-pieces 
way.  They are often very insecure in terms of their ability to be able to provide support, and 
yet one of the very strong messages we heard from people we spoke to in preparation for this 
session was about the critical role that advocacy services play.   
Somebody said to us, before they found out about advocacy services, they could not get the 
support.  She says, “I could not get the support I felt we so desperately needed.  I felt alone, 
unheard, fearful and isolated and was very worried about my ability to cope and the impact 
on my family.  When I found the advocacy service, it was their role in terms of calmly sitting 
beside me, providing moral support, as our lives were scrutinised by professionals from 
various agencies.”  That very often encapsulates the feeling that many people have about a 
system that they do not know very much about.  It is a process that you will not know 
anything about until you are actually inside it and yet, often, it feels like it is a very unequal 
conversation, where you do not have any of the knowledge or the power, and the people on 
the other side of the table have the knowledge and the power.  This advocacy helps to even it 
up.  Of course, there are potential concerns about how much that might cost and other issues.  
We recognise that.  The evidence from Mental Health Act advocacy is that it is a relatively 
small investment to provide that much fairer approach.  Again, it goes back to this point of 
principle about the wellbeing clause.  That can make a big difference in terms of the nature of 
that engagement between individuals potentially accessing the service and the people they are 
working with. 
Gary FitzGerald: I would agree with Mind that perhaps a duty to ensure provision rather 
than direct provision might be a preferable option, because then it would extend the range of 
organisations that are involved.  There is a question of independence with local authorities, 
given their role in assessment and organising the provision, and there is also an issue about 
where people actually get advocacy from.  I am particularly in mind of those older people who 
are extremely frail, extremely vulnerable and who are isolated and housebound, and how they 
access independent information and advice.  There is a difference between information and 
advice that we need to tease out more when thinking about this.  I would certainly go along 
the lines of a duty to ensure provision, rather than direct provision.  I think that would make 
more sense. 
Sue Brown: I would like to address the advocacy point, because I think advocacy is a big 
problem within the Bill, as it stands at the moment, and make the links with the positive 
experiences of the Mental Capacity Act.  The Mental Capacity Act gives people, in very 
specific circumstances, the right to an advocate.  We would like to see something very similar 
in this Bill—of identifying particular circumstances where advocacy would be of enormous 
benefit.  So rather than depending on the local authority having commissioned enough 
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advocacy in the area for that person to have access to a voluntary organisation that will 
provide advocacy, to say, in that circumstance, the person should have an advocate, as of 
right.  In the same way that local authorities have to estimate the amount of IMCAs—
Independent Mental Capacity Advocates—that they will need in their area and commission 
sufficient services, they would have to commission sufficient services to support people in 
those specific situations.   
Obviously the IMCA requirements would be quite small in order to keep costs down.  The 
sorts of circumstances we are thinking of are people who are either going through the 
assessment process or safeguarding who would not be able to engage in that process without 
an advocate, but with one, they can, so not blanket everybody.  The assessment process works 
best where it is a collaborative thing with the person being actively engaged and involved in 
the process, understanding what is happening, understanding the outcome and, if there is 
some kind of support plan coming out of it, understanding what that plan is and what it is 
meant to achieve, so that they can engage effectively with it.  There is a lot of evidence that, if 
you provide an advocate to help someone through that process who might otherwise struggle 
with it, the outcomes of the support plan are actually better, because they can engage with 
their support better.  Although it will have a net cost, there will be some savings in terms of 
more effective service delivery.  Certainly the IMCA service, as it stands at the moment, is 
costing about half of what the NHS spends on advocacy for people making complaints against 
the NHS, so we are not talking enormous numbers here. 
Sue Bott: I agree with all the comments about the local authority not being the direct provider 
but enabling services to happen in their local area.  I would just want to flag how powerful 
peer support is in providing advice and information.  I have certainly found that personally as 
a disabled person throughout my life.  I feel far more confident in getting information and 
advice from other disabled people than I do from anyone else, frankly, because they 
understand, as they are in the same position as me. 

Q200  Baroness Greengross: We know that a local authority has a duty to promote diversity 
as well as quality in an effective way.  Do you think that duty actually works?  Do you think it 
is effective in increasing the range and quality of the services that are provided?  I would be 
really interested to know what you think.   
Sue Brown: This is an absolutely critical part of this Bill obviously.  If the services and support 
that people need are not there, then no amount of choice, control and direct payments is 
going to benefit people.  One of the things that is important and is missing from this is the 
importance of low-incidence and specialist needs.  Whilst a market, provided some of the 
things that were being said in the previous session about sufficient money in that market, 
might provide relatively easily for very common needs, in a variety of different ways, if you 
have a low-incidence or specialist need, it is quite likely the local authority is going to have to 
intervene in that market to make sure that those services exist.  Certainly I have spoken to 
people who have said, “The local authority is offering me a direct payment so that I can buy 
an intervener service for my child.  Where do I get one?  The local authority is offering me a 
direct payment because they cannot find one.”  You really need to avoid putting people who 
have quite specialist needs in that sort of situation, but it is a really critical one.  Probably 
quite a lot of intervention will be needed by local authorities, particularly to begin with, to get 
that market going and make sure that there is a real diversity of providers in the market. 
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Sue Bott: I have nothing further to add, thank you, Chair. 
Paul Farmer: Someone who we spoke to told us how she had struggled to find the right kind 
of care.  She had a mental health problem and she called 15 different agencies that offered 
personal assistants before she could find one who would work with her.  This is an interesting 
illustration of the point that is being made that there is going to have to be quite a lot of work 
to really ensure that the diversity and quality approach is made real, in terms of those local 
environments.  We know that, often, for people with mental health problems, particularly 
people with severe mental health problems, there is a lot of stigma and discrimination around 
those individuals and people will exercise a choice not to work with them.  There needs to be 
sufficient protection to make sure that market is truly available to people who really need the 
right help and support. 
Gary FitzGerald: Fundamentally, we are talking about commissioning when we are thinking 
about how currently the markets are being organised and stimulated.  There are two elements 
to this, which are the proactive work that is done about trying to understand what the needs 
are out there, and there are also the reactive elements about how you respond to changes in 
markets where such changes are taking place.  I was quite surprised that the Bill does not link 
in with the essential standards that CQC measures against or the proposed NICE standards.  
There does need to be a link in commissioning between understanding what is taking place.   
The research we did the other month was looking at the quality of care provision in care 
homes.  In at least one area we looked at, 80% of care homes had some form of requirement 
placed against them by CQC.  When we went and looked at what the Safeguarding Board was 
doing and what commissioning was doing, that was not even in the equation in terms of 
thinking, yet logic would suggest understanding the state of the market is as important as 
anything else.  There is something about how we react.  If there are failings within the market, 
we need much quicker responses than we are actually seeing; leaving situations to develop 
over 12 or 18 months, or two years, when they are going tragically wrong, is having an impact 
on the market.   
There is also something about the role of the local authority in seeding new initiatives, in 
understanding where there may not be a need, as you have said, and actually doing something 
in partnership with others to develop that.  That is where the commissioning element with 
care providers does not seem to be as good as it needs to be.  That needs to be a partnership 
between care providers and local authorities in order to meet those needs, and that really 
needs to be reflected within what is actually taking place.  I also think there needs to be 
something about understanding the needs of the people at the receiving end of services, and 
how they are understood and fed back into the process.  At the moment, there are an awful lot 
of people who see a disconnect between what the local authority commissioning is doing and 
their experiences of quality of care.  There needs to be a link there very firmly made within 
the Bill. 

Q201  Margot James: It is around the question of the cost of care.  We would like your views 
on whether there should be a provision requiring local authorities, when setting their usual 
costs for purchasing care, to have regard to the actual costs of the provision of care.  
Yesterday, we heard from witnesses that there was some independently assessed evidence of 
what different types of care cost, on average.  Should that be utilised and should it be in the 
Bill? 
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Sue Bott: Yes, there does need to be consideration given to the costs of care.  I would 
specifically like to talk about direct payments, as that is the area where I have the most 
familiarity.  We are seeing on our Independent Living helpline people saying to us, “I get so 
much for my direct payment, but it does not cover the number of hours that I need or even 
the number of hours that are in my care plan”, because sometimes those two things are not 
one and the same.  There has been good guidance on the direct payments available to local 
authorities over the years, and most recently from 2009, explaining that a direct payment 
needs to adequately cover the needs that the direct payment recipient decides to spend their 
direct payment on.  However, that is not the case at all: it often does not cover the additional 
costs, if you are employing a personal assistant, of employment-related issues like sickness 
cover, tax and National Insurance, and it does not cover the costs, say, of working on bank 
holidays.  This would be a very welcome part of the Bill and would help to re-focus. 
As a general point, I sit in meetings with providers and I really do feel for them.  They are 
being told all the time, “You must improve the quality of your services,” and they are the ones 
who get the blame when the quality is no good.  If they do not have money to pay the staff 
who provide their services adequately, is it any surprise that you do not get quality services? 
Paul Farmer: We would certainly support those points and there are two other areas.  One is 
around this whole question of prevention.  We do not want to recycle the debate you had in 
the earlier session, which we were able to listen to, but there is a really important need to 
incorporate this whole question of preventative services in this debate.  We feel very strongly 
that there is a need to strengthen that clause. 
The other issue around cost is a very specific issue around people leaving detained care, and 
covers Section 117 of the Mental Health Act.  People may well be aware that 117 of the 
Mental Health Act is the provision in mental health legislation whereby people are entitled to 
a package of support after they have been discharged from hospital.  It was an extremely 
hard-fought clause, which arrived initially in the 1983 Mental Health Act.  There was an 
attempt to remove it in the 2007 Mental Health Act, which was resisted, and there was an 
attempt to remove it in the most recent Health and Social Care Act, which was also resisted. 
However, the reason why this is such an important clause for people is again, to remind 
ourselves, this relates to those people who have been detained under mental health law.  They 
have had their liberty taken away from them in order for them to receive treatment.  The 
package of care that they require, once they have been discharged from that care, is often a 
mixture of support from both the NHS and from local authorities.  We really feel that it is 
important that that clause remains.  We see concern around the way that this Bill is drafted 
and we certainly would encourage you to remove sub-section (5)(a) of Clause 48 in that 
regard, because we think that would have a very detrimental effect on the application of 117 
care.  We do know that this has historically been quite a different issue to resolve, but we 
think that—both as a matter of principle but also in terms of a recognition that the care that 
somebody who has been detained requires—it is important that that provision is retained. 
Gary FitzGerald: I do not think there is any doubt—in our minds, anyway—that there is a 
link between some poor-quality care and the level of funding that has been provided by local 
authorities.  Certainly, I would go so far as to say that the current state of domiciliary care is, 
to a very high degree, linked to the low level of funding that has been provided and the fact 
that there is no link to the actual costs.  I would be very strongly in favour of a direct link to 
actual costs, but I also think that there needs to be a clear understanding of what those costs 
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are.  For example, I would be disinclined for a local authority to be paying a high rate to a 
residential home, if an element of that was a GP charge for what should be an NHS service 
into that care home.  We need to be clear on what those charges and the actual costs are, but 
we need to get on to an actual-cost basis, if we generally want quality of care. 
Sue Brown: There is a particular issue here around people who need specialist services.  You 
get a similar pressure of unrealistic expectations about what can be provided at what cost and 
constant questioning about, “Why does this person need this?  Could they not get away with 
that?  Everybody else has such-and-such.” 

Q202  Margot James: Sorry, the questioning is coming from whom? 
Sue Brown: The local authority.  It is constantly coming back to providers and saying, “We 
want the same excellent quality of service that is delivering the brilliant outcomes that you 
have been doing last year, but can you knock 10% off the cost of it?”  If you are a terribly 
inefficient service, the answer to that question is almost certainly “yes, no problem”, but they 
tend to go to every single provider equally and say, “We want 5% or 10% savings, so make 
those savings.”  If you are a terribly efficient service, the only way you can make those savings 
is to actually reduce the quality of your service or refuse to continue to provide it.   
It certainly happens at the more common level of services, but it is a particular issue where 
people have needs for specialist services and are constantly having to argue about why this 
person needs something that looks more than other people in the same situation might need.  
That can be particularly an issue where it is a very good service that is delivering good 
outcomes.  You might have someone who, because of the way in which you deliver the 
service, does not display challenging behaviour, but if you take away the specialist trained 
staff who know how to work with that person and put them in a more standard learning 
disability residential service, which would be cheaper, they will very rapidly develop the same 
sorts of problems that were why they were in the specialist service in the first place.   

Margot James: I wanted to come back to ask a supplementary of Sue Bott about the direct 
payments aspect.  We heard from the earlier panel that direct payments have been successful, 
but not for a huge number of people.  I wonder if you think that one of the reasons that they 
have not been better taken up is because of people’s fear that it will not actually be an amount 
of money that will enable them to afford what they need. 
Sue Bott: Yes, I would agree with that statement.  I think it is very unfortunate.  The original 
intention of the direct payments legislation in 1996 was that, instead of the local authority 
arranging care, you would have the direct payments.  The implication was that you had 
exactly the same amount of money as it cost the local authority to arrange the care you would 
have to arrange your own care.  Had that been the case, then it would have worked a lot 
better, but what we have seen over the years is three rates.  If you had care arranged by a local 
authority service, you had x spent on you.  If you had care from an independent agency, say a 
domiciliary care agency, you had x-1 spent on you.  If you have opted for a direct payment, 
then you have been penalised and you have had x-2 spent on you. 

Q203  Baroness Eaton: I am going to ask about preventative services.  Do you think there is 
adequate provision for preventative services and also sufficient clarity about the provision of, 
the entitlement to and charging for preventative services? 



Draft Care and Support Bill     191 
 
 
 

Paul Farmer: Shall I start on this?  We certainly do not think there is adequate provision of 
preventative services.  I suppose it comes back to a point I was making earlier about the need 
to recognise the importance that these services play in helping people to stay well and some of 
the complexity around what is actually meant by “preventative services”.  We would see this 
in two, possibly three, areas.  First of all, there are services for people that reflect the fact that 
the situation they find themselves in will have knock-on effects.  We know, for instance, that 
people who are experiencing long-term health conditions are at increased risk of developing 
mental health problems.  You can prevent those mental health problems by providing 
appropriate support to people in that situation.  Is that or is that not a preventative service in 
here? 
The second area is what we would describe as relapse prevention.  We know that people with 
mental health problems have fluctuating conditions.  Quite often, the help and support that 
they receive makes the difference for them between being able to function well and not.  In 
fact, one of the messages I had this morning from someone made exactly that point to me.  
They said, “My social care is essential for my day-to-day routine and stability.”  Is that or is 
that not preventative?  Then there is a third area, which is a much broader area around 
preventative services more generally.  Certainly the first two we see definitely sitting inside a 
definition of “preventative” and in an area where we see there should be some greater 
requirements on local authorities to provide those services.  There is also a third area, which 
is about that broader scope of services that really can make quite a big difference for people. 
Under the Bill as it stands, a local authority that only provides resources to prevent the 
substantial needs of those already in the system from developing into critical needs could be 
considered to be meeting its obligation to provide a preventative service.  At the moment, that 
is a very high threshold and we would like that to be a lot lower.  It does fit in again very 
much with the wellbeing principle on the face of the Bill, but also more broadly with a 
number of other Government policies, so the policy around public health, the policy around 
bringing together a much greater approach to integrated care in the form of health and 
wellbeing boards.  All these initiatives are designed to really take a much more broad-based 
preventative approach and recognise the value of that.  We think that is a very important 
component of this.  The additional risk around this is the risk of a blanket charge for 
preventative services.  We would be very concerned about that, because that would provide a 
disincentive for people who have emerging needs from seeking help, if they feel as though 
they are going to have to pay for them.  We come back to that excellent report that was 
published today, which is giving us some indication around the economic impact of some of 
this work.  There is very good evidence to suggest that investment in that preventative end 
could go a long way to helping to really address some of the financial challenges that this area 
currently poses. 

The Chair: At this point, if you could keep answers brief and just build on rather than repeat, 
it would be helpful. 
Sue Brown: Can I add something that I think is missing from the preventative bits of this, 
which is what currently gets called reablement?  The particular area I know a little bit about is 
rehabilitation of people who have a visual impairment and particularly communication 
development as well, with people who have become deafblind.  There is a distinction between 
a service that is meeting an immediate need and also happens to be preventing an escalation 
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of need and something that is more about developing skills to meet the long-term fulfilment 
of wellbeing, which is not necessarily meeting an immediate need and actually might be quite 
difficult and challenging to engage with, and frustrating and possibly scary in terms of 
learning new skills, if you have just lost your sight.  It is really important that those services, 
so the development of new skills rather than meeting immediate needs, should be free, 
otherwise it will deter people from taking them up and will also, in the long run, cost more.  If 
you can learn to get out and about more independently when you first lose your sight and you 
are thinking, “I am never going to go out again without a guide,” and you can learn that 
perhaps that is not always the case, actually that is going to reduce your long-term costs in 
terms of support needs.  That bit really should be free.   
Sue Bott: In view of the time, Chair, I will not comment. 

Q204  Lord Mackay of Clashfern: I just wanted to ask in relation to disability particularly, 
the word “preventative” is not particularly suitable, as was said.  I would find it very helpful 
for you to suggest to us what might be more suitable in that case.  It could be added to 
“preventative”, it could replace “preventative” or something, but it is important that that type 
of help is incorporated into what we are thinking of as preventative. 
Sue Bott: Perhaps I will comment then.  I happen to agree with the points that Alex Fox made 
in the previous session about “prevention” being an unhelpful term.  I have written down 
here it is about getting a life, not preventing things.  It is more about enabling and expanding 
opportunities. 
Paul Farmer: I would simply recognise that many people with some forms of disability, if you 
like, in that broadest sense of the word, will have fluctuating conditions, so there will be, in 
some cases, mental health and other conditions such as MS, genuinely preventative services 
that could genuinely prevent a condition.  The point that is made by Sue is a very important 
one, and the idea of enabling people to live as full a life as possible is a principle, a concept, 
that we would certainly support as well. 

Grahame Morris: I think that is a really interesting point.  A number of us who are members 
of the Health Select Committee went on a visit to Sweden and saw some examples of 
reablement.  There is kind of an urban myth that rehabilitation and reablement are exactly 
the same thing, but they are different.  It is interesting in the context of emerging disabilities 
then, your example about someone who loses their sight.  It is quite important that we 
address that in the Bill. 

Q205  Dr Wollaston: I just wondered whether you felt the duties to integrate and co-operate 
were sufficiently specific enough or needed to be strengthened. 
Paul Farmer: Again, this is an important area where legislation has to work together, is it 
not?  There is a very clear requirement in the Health and Social Care Act from last year 
around integration, but it needs to really be strengthened.  This is the golden opportunity for 
true integration to take place.  Too often the way in which integration has been thought of is 
as vertical integration between acute, secondary healthcare services and primary care services.  
The idea of integration between health and social care has not really been sufficiently 
recognised.  This is that opportunity to really get that right.  We would certainly support a 
strengthening of that.  There are certainly arguments.  We see in mental health already some 
very effective approaches around pooled commissioning and pooled budgeting, where 
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people’s needs are being recognised in a holistic way.  If you can get that right in the area of 
mental health, then you should be able to get it right in other areas.  We would certainly 
encourage the strengthening of that, wherever that was possible. 
Sue Brown: I have a very brief comment on the duty to co-operate in Clause 4, relating to 
some of the things that have already been said around transition.  Education, including 
colleges and free schools, should be added to that in order to enable transition, and also GPs 
and public health more generally should be added to the list of those that need to be included 
under co-operation. 
Sue Bott: I would again like to support what Alex Fox said in that previous session about 
integration being not just about structures, but being about how things are joined up and 
integrated for the individual.  I would like to flag up the important part of the Bill that I think 
this is.  It does help to contribute to what is going on elsewhere.  For example, the Right to 
Control pilots for disabled people, which are just coming to an end now, have involved 
joining up and integrating a whole number of funding streams together.  If we are going to be 
really efficient and effective about meeting disabled people’s support needs for the future, 
then joining up all these funding streams so that they can work together rather than in 
opposition to each other would be much better for people and for the public purse. 

Q206  Lord Warner: Could I bring us on to assessment?  Do you think that the assessment 
process that is actually set out in the draft Bill is sufficiently clear and comprehensive?  In 
particular, I would quite like to hear whether you think that the person being assessed should 
have more clarity about what they should be able to expect, having gone through that process 
specified in the Bill.   
Sue Brown: One of the bits that is missing from the assessment clause is around the 
involvement of the person in the process.  That is vital.  It does talk about consulting the 
person, but actually it needs to be a much more engaged process and not simply, “Well, we 
consulted you and then we went away and did our assessment thing over here, separate from 
you.”  The Bill is quite good on saying this is how the assessment should go and then the bit 
about the care plan, setting out exactly what has come out of that after the assessment, is 
really important.  We certainly work with a lot of people who have been through something 
called an assessment, and have absolutely no idea what the outcome was, except they have not 
got anything or they have got something that is not what they wanted.  Nobody has written 
down why and how that decision was made.  That bit in the Bill is really good to make it very 
clear what has to be in that and what the person has to be given afterwards.   
It is critical that the regulations, which would put more detail in about what exactly an 
assessment should look like, do contain quite a lot of detail.  One of the things I would pick 
up on is sufficient training for the person doing the assessment.  There are some groups 
where you need an assessment by someone who is specifically trained to assess someone in 
that position.  The obvious example, which the Law Commission recommended, was the 
current requirement for a deafblind person to have an assessment by someone who actually 
understands deafblindness and its impact.   
We also need to remember what the cost is of getting it wrong, because failing to have a 
proper assessment, failing to get the right outcome and, therefore, failing to get the right 
support of whatever type, in whatever way, will then lead to an escalation of needs and 
problems.  The other thing that happens a lot at the moment that potentially does need 
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addressing is that you have an assessment and then is a proposal about what sort of support 
you need, and then it goes to something called a panel, and the panel says “no” or the panel 
says “only half of that” for no apparent reason and with no additional evidence.  
Somewhere—it might not be on the Bill but in the regulations—we need something that 
addresses that local authorities should not just overturn a detailed specialist assessment where 
the person was fully involved, with just a panel of people who are looking to see if they can 
refuse some services or cut some budget.  Again, that is something we come across a lot.  
With no good explanation, you are getting half of what the assessment recommended. 

Q207  Lord Warner: Are you just saying there should be greater clarity in law about reasons 
not actually given to the person for not having the assessment met? 
Sue Brown: Yes.  It should be really clear: “This is the outcome; these are the reasons; this is 
the reason we are giving you this support.”  The direct payment bit is quite important.  
Although you do not want to say, “You must spend your direct payment on this”, you do 
want to demonstrate that the amount of money you are giving the person could actually, in 
some way, meet those needs.  Again, I do not think the Bill is worded quite right, but it says 
that the care plan coming out of the assessment must set out if a direct payment is to be used 
and I think it says how it will be used.  It should say how it could be used to achieve those 
outcomes.  Yes, the person should be given in writing, in a format they can access—so in 
Braille or whatever if necessary—a really clear explanation of what has come out and why, so 
that the person really understands how that decision-making has happened.  The decision 
should be made by people who were part of that process and not by someone who is just 
looking at the papers. 
Sue Bott: I would like to support generally local authorities putting their decisions in writing, 
because this comes up time and time again on our information line, where people have 
received a phone call from a social worker telling them that this, this and this are going to 
happen.  Our first point is always to get it in writing.  Somehow or other we need to establish 
a culture in local authorities so that, in the same way as decision-takers on issues like benefits 
put their decisions in writing, then so must local authorities.  It does not mean to say you are 
more likely to agree with the decision, but at least it means that there is no room for doubt as 
to what decision has been taken, where, when and why.  That would help to overcome a lot of 
the aggravation that there is in the social care world between local authorities and service 
users. 

The Chair: The House of Commons is currently debating the Atos work capability 
assessments, and that graphically demonstrates— 
Paul Farmer: I was just about to make that very point.  Beware assessments generally; we 
know they are not easy.  It is really important that the points that others have made are well 
considered.  Particularly in the area of mental health, there seems to be quite a lot of 
confusion on the ground between where you get access to social care from.  We have had 
many examples of people with mental health problems contact their local authority to request 
a social care assessment.  They get referred to a Community Mental Health Team for a Care 
Programme Approach assessment, which is often at rather a higher level than it necessarily 
needs to be.   
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It is important that this assessment process is really clear, first of all.  It is that first clause all 
over again around wellbeing; it is the physical, emotional and mental health requirements.  
Secondly, the content of these assessments needs to reflect that.  They need to be truly holistic 
in their approach.  Thirdly, it is going to be as important in this as it is in the work capability 
assessment debate that the assessors are appropriately skilled to be able to respond to the 
needs of the individual and, particularly, to listen to what they have to say. 
Gary FitzGerald: I would quite like to link the assessment in terms of care and support to the 
assessment under a safeguarding process.  Whilst in the Bill the care and support element is 
quite clear, whatever the final conclusion is; it is not clear in terms of safeguarding.  It is left to 
the professional judgment of individual workers.  One of the really strong messages we get 
from victims and their families is that localised professional judgment very often does not 
produce an outcome that is actually helpful to the victim or their families.  We need some sort 
of guidance or some sort of structure about what an inquiry would entail and, when there is 
an outcome, how that is conveyed to the individual and then implemented.  At the moment, 
it is too vague in the Bill in terms of that safeguarding assessment process. 

Q208  Lord Warner: Do you have any comments on the extension of rights of assessment to 
carers?  Is there sufficient focus on the desired outcomes of carers and do we need a single 
definition of “carer”? 
Paul Farmer: I do not have a lot to say on this.  Something within support would strengthen 
the entitlement to a carer’s assessment.  Certainly within the mental health community there 
is a very strong support for the recognition of that, particularly the impact of caring on 
people’s health and wellbeing.  We are aware you had a session on this yesterday, which you 
covered in some detail.  We very much support the issues that were raised by colleagues in the 
Care and Support Alliance.   
Gary FitzGerald: I want to draw a link between the substantial and critical assessments that 
have been taking place and the consequence and impact of that, because what we are seeing is 
an increase in what we refer to as passive neglect, which is where people are stepping in to 
provide care and support without necessarily having the knowledge, skills and experience to 
be able to do it.  They are doing their best and failing.  There needs to be an understanding 
that there is a link between social policy decisions and the consequences, in terms of the 
experiences of people.  I would quite like to see that recognition within the Bill, in terms of 
the definition of “carers” and what role they are performing.  Some people are taking caring 
roles in the absence of, and they are doing it to the best of their ability, but they do need that 
support mechanism around them. 
Sue Brown: Very briefly, because I think a lot of it has already been covered, one of the 
important thing about carers meeting some or all of a person’s support needs is that both the 
carer and the person receiving that support need to be happy that that is the best way to 
provide that support, rather than the assumption that, “Oh well, you live with somebody else 
so that’s fine.  That’s all done.”  The assessment needs to look at if that is an appropriate way 
to meet that need and make it clear that that is a need that exists and is being met in this way 
so if, for instance, the carer becomes unable to meet that need, the local authority is already 
alerted to the fact that they will then need to step in, rather than that becoming a crisis. 
Sue Bott: I agree with all the points that have been made. 
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Q209  Grahame Morris: Just on that point that Sue made, many carers are actually delivering 
care to relatives or family members without any training at all, without any training in 
nursing.  That is a real concern, and we rely heavily upon them.  The question I wanted to 
raise—and I do not want to go over ground that we have already covered because you heard 
the previous panel, but it is relevant to some of the things that have come out subsequently—
is in relation to the eligibility criteria and the issues that I think Marc mentioned about a false 
economy in setting the threshold too high, insofar as people having to pick up the costs 
further down the line.  Are there any points that you want to reinforce to the Committee in 
relation to the thresholds for eligibility? 
Sue Brown: The Care and Support Alliance, and pretty much the entire sector, would like to 
see a threshold that is probably roughly equivalent to the current moderate band.  The 
important thing to remember is “moderate” means moderate; “moderate” does not mean low.  
If you have a need that is moderate and is not being met, that is having a significant impact 
on your life.  The current definition of “moderate” is about various different things, but it is 
several aspects.  Now, if several aspects of employment cannot be continued, you are likely to 
lose your job.  If several of your social support networks break down, that is actually going to 
reduce the ability of your local community to provide support needed to get additional 
paid-for support.  It is very easy for people to forget the human impact of actually having 
moderate needs that are not met. 
The answer is not that people pay for that support, in a lot of cases.  The answer is either that 
carers do quite a lot of caring that they are not really happy to do, because otherwise the 
person does not get it, or that they go without.  One deafblind person responding to one of 
our surveys about the impact of social care on deafblind people said, “I have no family.  I have 
only one friend.  I cannot manage to pay extra; my savings are very low.”  That person is in a 
position where, if their needs are not being met by social care, they are just not being met.  
The impact on them, not to mention the possible future cost, is absolutely enormous. 
Gary FitzGerald: The reality is the Fair Access to Care process has not been helpful to those 
people who need long-term support and preventative support.  I would fully support that we 
do need to look at a different way.  Those structures do not necessarily help when we are 
thinking about wellbeing or when we are thinking and outcomes.  We need to come up with a 
different way of approaching and not necessarily use that terminology, because we want to go 
down a different way and this Bill is clearly saying we want to go down a different way.  We 
need to think again about this. 
Paul Farmer: The idea of a national threshold is a very good one.  It increases the potential 
for a greater degree of portability and we know that that is often a very real barrier for people.  
We would very much support the idea of moderate.  Sue makes an important point about 
what that means.  In the context of people with mental health problems, quite often that is 
this line between actually being able to function and work, potentially, and participate as an 
equal citizen in our society, and not being able to do that, needing to have a greater 
requirement on access to NHS services, and so on and so forth.  We think there is a good, 
strong principle argument, but also a good, strong economic argument for setting it at 
moderate. 
Sue Bott: I would like to add that it seems logical to me, given the spirit of the rest of the Bill 
and what it contains, to put forward moderate eligibility and to set that at a national level.  I 
would just like to flag up what Mark Goldring said in the previous session; I think this is 
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absolutely right.  At the moment, we have a situation where local authorities interpret 
eligibility criteria in very different ways, and not just between local authorities but actually 
between teams of people in local authorities.  It really is a complete hotchpotch. 

Q210  Barbara Keeley: This is about charging, because the draft Bill empowers local 
authorities to charge for care and support, not just as currently, following an assessment, but 
following a carer’s assessment, so we might be facing a situation of charges for anything that 
is defined in the Bill as care and support: advocacy, facilities, advice and information.  You 
may have heard when I asked this question before.  There are two aspects to the issue of 
charging really.  Any comments you have about provisions in the Bill and any way to 
safeguard adults from not being charged more than is possible for them to pay?  Also, could 
you comment on the issue that councils could start charging carers for services that they may 
not be charging for at the moment? 
Sue Bott: I feel really concerned about charges.  I felt quite frustrated in the previous session 
that more was not coming out.  It is an issue that I have been involved in for many years, and 
I have seen the situation grow steadily worse to the extent where we are seeing some really 
perverse results from charging.  We are seeing people actually turning down services, because 
the amount that they are being asked to pay in charges is too much.  It really does seem that 
we have got things wrong when that is happening.  People’s day-to-day expenditure is often 
not sufficiently taken into account when the local authority sets its charges, for example in 
assessing what people’s disability-related costs are.  What we see is local authorities have a 
tick-box of, “Well, we’ll allow you so much if you need washing.”  It does not seem to bear 
any relationship to what people’s true costs are.  Marc from Scope made the point in the last 
session that benefits, such as Disability Living Allowance, which are there to recognise the 
extra costs of disability, are being eaten into by local authority charges.  We are seeing a 
situation where, nationally, people are recognised as being in need of additional financial 
support, so national Government is giving the money with one hand and local authorities are 
taking it away with the other. 
We have seen charges go up enormously over the last few years.  Inflation does not enter into 
it.  We have seen a situation of hyper-inflation with regard to the setting of charges: last year 
for example, charges increased by £80 million.  Having looked into this issue in the past in 
great depth, one of the things that does surprise me is that, when I have approached the 
Department of Health and said, “Do you collect statistics about local authority charges?”  
“No, we don’t.”  It seems to me absolutely extraordinary that nobody, in official terms 
anyway, knows what is happening with charges, and yet these are having such a disastrous 
effect on the people who have to pay them, pushing people who have care and support needs 
into poverty. 
What it demonstrates to me is just what a small lobbying force this particular group of people 
are because, believe you me, if people are having to pay 35% extra to put petrol in their car, 
from one year to the next, then you can be absolutely sure that we would hear a lot about it.  I 
understand the fiscal climate that we are in and I understand that there is provision for 
charging in this Bill, but I would really urge that, if there are going to be charges, then they 
have to be at a reasonable level.  We have to look at the advice that has come out in the past 
during the 1980s.  It was called the HASSASSA guidance, I think, where it was clear that local 
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authorities’ charges should not mean that people are then forced into poverty.  That needs to 
be restated. 

Barbara Keeley: We are probably running out of time, but does anybody have anything to 
add, particularly in terms of carers as well? 
Paul Farmer: Just very quickly, I think this is a classic example of where the provisions as 
they affect working-age disabled people and people who are potentially eligible for social care 
have to be looked at in a slightly different way from the older-people age group.  Particularly, 
the interface between approaches to charging and universal credit is a key interface, and I 
think it would be useful to explore that further.  On the point about carers, we would be 
concerned if carers’ services were subject to some kind of premium simply because they were 
carers’ services.  That does not really feel quite appropriate to me. 

The Chair: Forgive me; I am keen that we make sure we get all our questions in.  If there are 
answers you wanted to give, could you give us a little note afterwards, because I want to make 
sure we have the last couple? 
Sue Brown: Very briefly, everybody is talking about charging people who have capital.  Do 
not forget charging at income, because people who are being charged against income can be 
charged to the point where they have income support plus 25% left and, after that, for every 
£1 additional they earn they lose £1 in charges.  It is 100% you lose.  Income support plus 25% 
for someone under 65 is under £100 a week; it is really not a lot to live on.  It is no wonder 
people are turning down services—and they are, a lot of them. 

The Chair: That was an important point to make so thank you for making it.  Can I ask Lord 
Mackay to ask his question? 

Q211  Lord Mackay of Clashfern: You probably heard the discussion about the boundary 
between National Health services and the services provided by the local authority under this.  
Have you any comment you would wish to add or are you happy that all that can be said was? 
Gary FitzGerald: The only point I would make is pooled budgets have to be the way forward 
in terms of this.  Every time we look at where the conflict is between the two, we see that 
money sits behind it.  The classic that is in my head was the row between the PCT and the 
local authority about whether an older woman’s bath was a suitable bath or a health bath.  It 
was actually about money that they were talking about.  Pooled budgets have to be a way 
forward to look at. 

The Chair: Are there others on this issue of the boundary as well?  Other comments? 
Sue Bott: Could I just comment on the issue of boundaries?  This is important to resolve in 
terms of the portability of people, people being able to move around the country.  It would be 
very important that people can take their social care package and their health package with 
them, so that younger disabled people, for example, can go for employment opportunities 
that are difficult for some to go for at the moment, and for older people as well.  I do not 
think this is just an issue for younger people.  Sometimes it is very beneficial for older people 
to move to be with their family, say, when they have a steady job and it is not really possible 
for the family to move to support the older person.  It is easier for the older person to move.  
In those circumstances that would work well. 
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Q212  Baroness Jolly: This is around portability.  Will portability provisions help to make it 
easier for people with care and support packages to move to another part of the country?  Do 
you foresee any particular difficulties with the way the portability provisions are designed to 
work within the draft Bill? 

The Chair: Shall we start with Sue Bott, because I think you started to raise this point about 
portability just now as well or would you like me to come back to you in a moment? 
Sue Bott: I very much welcome the provision in the Bill.  Personally, I feel that it does not 
quite go far enough.  What I would like to see is that people are able to move with their care 
package in its entirety and that that care package will be honoured by the new area that they 
move to until such time as their circumstances changes, by which time a re-assessment then 
takes place.  There are problems with the Bill not quite going far enough.  For example, we 
had a lady who contacted us; she was getting 18 hours a week as a direct payment.  She moved 
to take up an employment opportunity that took a very long time to sort out.  Under the Bill, 
it would be helpful if she could take her assessment with her but, actually, in the new 
authority, she only got 10 hours of support and she did not know that before she moved.  In 
fact, she felt she needed the 18 hours to be able to take up the employment opportunity, so I 
would just like it to go a little bit further to be really practical. 
Paul Farmer: We would certainly support that.  The issue goes back to your earlier question 
about the relationship with NHS services, and that portability is something that could be 
particularly challenging with the advent of new clinical commissioning groups.  That is 
something we would certainly want to encourage the Committee to keep an eye on, in terms 
of the way in which that would work. 
Sue Brown: Portability and ordinary residence link with each other.  Whilst it is welcome to 
have another look at the definition of ordinary residence to try to make it a bit more relevant 
to some of the situations that did not exist when it was originally defined, it is critical that the 
definition of ordinary residence is absolutely crystal-clear so that there can be no dispute—or 
certainly so that there should be no dispute—between two local authorities about which one 
the person is ordinarily resident in.  What happens then is someone, usually an ordinary 
resident, with quite high support needs ends up not able to move.  We have certainly been 
supporting a man who took a year to move out of a care home and into his own home 
because of a wrangle over ordinary residence, or people end up with no support.  The vaguer 
that definition is, the likelier it is that two local authorities will spend years arguing over 
which one of them is liable.  That definition will be critical to the working of that bit of the 
Bill. 
Gary FitzGerald: I would simply support the points Sue Bott has made.  I think they were 
articulate and well put. 
The Chair: On that point, we will draw the witness evidence session to a conclusion.  Thank 
you very much for attending today and giving your evidence. 
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Q213  The Chair: Welcome to this meeting of the Joint Committee considering the draft 
Care and Support Bill.  This is one of a number of public hearings we are holding, taking 
evidence from witnesses from a wide range of professional and other backgrounds to inform 
our deliberations in reporting to the House and the Government on how this Bill can be 
made to do what the Government says it is going to do.   

I should just say that this session is being webcast.  I am told that if you miss it the first time 
you can find it on the website and whoever is watching can review your performance.  There 
will be a verbatim transcript that is being taken.  We are very keen that people take time to 
look at that and feed back any concerns or corrections.  If there are issues where you would 
like to amplify, develop or clarify a point then please let us have that.  We have a chunk of the 
Bill team here primarily to listen to our deliberations, but should the Committee have any 
questions as to facts then we can direct a question at them.  That is not something we have 
exercised very often so far but the challenge is there for the Committee to keep in mind.   

The final thing I need to do is declare my interest.  In a previous life I had responsibility as the 
Minister of State for Care and Support for this policy area.  I therefore had some 
responsibilities for drafting the draft Bill and the White Paper.  I have taken the view in 
putting my name forward to be on this Committee and chair it that the task here is a very 
different one: it is to actually now make sure that the policy intentions are delivered in the 
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legislation and that we have as full and thorough investigation of it as possible.  I am therefore 
really pleased to have the witnesses we have here now.   
This session is going to be looking at health in particular.  I wonder if you would like to 
introduce yourselves to the Committee.  Then I have a question to get the ball rolling.   
Jo Webber: My name is Jo Webber.  I am interim Director of Policy at the NHS 
Confederation.    
Dr Fisher: I am Brian Fisher, a semi-retired GP.  I am on the Executive of the NHS Alliance.   
Professor Mathers: My name is Nigel Mathers.  I am Vice Chair of the Royal College of 
General Practitioners.  I am also Professor of Primary Medical Care at the University of 
Sheffield and a practising GP.  

Q214  The Chair: You are all very welcome to this Committee.  The focus of this 
Committee’s inquiry is the draft legislation.  Therefore, my first question is to ask if you 
might tell us what you think the most serious flaws or omissions in this legislation are.  
Obviously, in a lot of the written evidence that we have received, people have prefaced their 
remarks by saying that they welcome the legislation; there is much in it that they like.  
However, this Committee has to make sure the bits people do not like or do not think work 
are properly addressed.  We are very interested to get your views on omissions and flaws.   
Jo Webber: Overall we would welcome the Bill—I apologise for starting in that place but I 
think it is well worth saying—particularly some of the provisions around a portable 
assessment and the ability to cut down on some of the confusion that people find when they 
are trying to access care services.  The obvious issue is the detail around replacing basically 
the whole of the adult social care law and just ensuring that all the things that were in 
legislation before are covered.  We need to be very clear about the entitlements and whether 
this is now a universal service or one that will still be targeted.  From a user point of view, the 
big issue is obviously going to be around eligibility, what service that makes them eligible for 
and also—I know this is not the point of the Committee—how this is going to be afforded.   
Dr Fisher: We also think that the general thrust of this is very positive and most of the 
options here are very good.  The areas that we would be concerned about are the areas to do 
with children carers.  My understanding of the Bill is that they have to request an assessment 
and that seems to me not to meet the needs, so I would like to see that changed.  There is a 
requirement in here that the local authority has to develop a market in social care provision 
and that seems to us to be unnecessary and probably not cost beneficial.  It would take a lot of 
energy to do and probably not result in very many benefits for clients and patients.  Again, it 
is probably going to take more time and cost more to do this kind of thing well and it is clear 
that in the current situation those funds are very unlikely.  The worry is that in the real world 
this will not actually result in improved care for people.   
Finally, in terms of the Bill trying to achieve integration and the distinctions between who is 
responsible for what, which I think are very laudable, I have had experience seeing how this is 
done on the ground in our patch.  In essence, although it is helpful to have clarity, most of the 
good work is done on the basis of good relationships between people.  This does not damage 
that in any respect at all, but again, in the real world, whatever the legislation, the way this is 
going to actually play out will depend on the relationships between different sectors.   
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The Chair: We are going to come back to integration, but if it is about good relationships and 
there is so little integration, should we infer that the relationships have been bad for a very 
long time?   
Dr Fisher: My experience is that people work together to make things happen better together 
and that integration could always be improved.  Integration could certainly be better and, 
again, I think this Bill is trying to do that.  I can see the importance of it, but just saying there 
is now a responsibility for these two groups of people to work together does not necessarily 
mean that they will.  Somehow we need to encourage relationships to work together and there 
may be an issue about financial incentives that may also help people collaborate a bit more 
than they do now.   
Professor Mathers: We too welcome this draft Bill.  We think it has lots of strengths, 
particularly the requirement on local authorities to promote integration, co-operation and 
prevention.  There is lots that is good and that we support.  There are a number of challenges, 
though, to the implementation of this, which are of course the interface between primary 
care, general practice and social care.  We feel that it needs to be clearer in here around better 
lines of communication between the groups, greater use of care planning, embedding care 
planning into practice and working more in multidisciplinary teams.   
There are three areas in particular that we would like to discuss.  There needs to be greater 
clarity on how the idea of integration is actually going to be evaluated: how do we know when 
local authorities have set up an integrated service?  Secondly, there needs to be more 
information-sharing.  As a practising GP I am often missing information that I need when I 
have a patient or, very often, the patient’s family in front of me.  Then there is the issue 
around personal health budgets.  We think there is an opportunity here to bring together the 
personal budget of social care and the personal health budget from the NHS.  There is an 
opportunity there.   
We also have some comments to make around Health Education England and the Health 
Research Authority if the Committee wishes to hear those.   

Q215  The Chair: Thank you very much.  I think we will pick up Health Education England 
later on, but thank you for that.  I am going to come to a question about prevention very 
briefly and then come on to the first of my colleagues.  One of the areas that has drawn a lot 
of comment has been the issue of prevention and the Bill is addressing that in one of its 
clauses.  We would be very interested to get your views on what the potential is for prevention 
in the future.  What do you think the greatest areas for prevention will be in the future?   
Jo Webber: The imperative is there to look far more at early intervention and prevention.  
The issue is about ensuring that this can be incentivised in a situation where the demands on 
services are ever increasing, particularly on crisis intervention because of issues around social 
care demand and the way in which eligibility criteria have tightened over time.  There is a 
need to have a 24/7 service that wraps around individuals to enable them to stay 
independently in their own homes.  Certainly, from a health point of view, we will never get 
through some of the issues we have about demand at the moment if we have not invested in 
some of the upfront services that will keep people independent.   
That requires us to look at the way in which funding streams are put together and the way in 
which care is incentivised—and I do not mean this pejoratively—at the lower end of the 
system.  Quite frankly, from a health point of view, payment by results does not automatically 
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incentivise you to look at care at the lower end of the system because actually, if the benefits 
are felt by somebody else or another organisation, then it is much more difficult to say that 
that is one of your priorities.   

Q216   Baroness Pitkeathley: Can I just ask for clarification about what you mean by the 
lower end?  
Jo Webber: I mean the low-level services. 

Baroness Pitkeathley: The lower level of need?   
Jo Webber: Yes, lower-level need; lower-level services that surround people in their own 
home and keep them independent.  The issue at the moment is the way in which tariff works.  
Certainly, from a health point of view, it does not incentivise that behaviour, although I have 
to say with more vertically integrated organisations where community services are integrated 
with secondary care, there begins to be that incentive in there.   
The second thing is how we align other incentives.  The outcome measures are still in three 
different places.  A single outcomes framework is something that we have been pressing for 
from the start because I think it does then enable health and wellbeing boards to see things in 
the round.  It pulls in the public health outcomes measures with the heavier end NHS 
outcomes measures.  That would be helpful, but I think the main thing is around 
incentivising behaviour that says, “This is what we are here to do”.  That has to be a job for 
health and wellbeing boards, but it would be improved if we could sort out funding, the 
measures that we are going to use and the way in which integration actually should work 
locally, which is irrespective of the organisational boundary but enables all the incentives to 
make that the first port of call rather than further down the line.   
Dr Fisher: The question is what the initiatives are that would be most beneficial in preventing 
future care needs.  There is a lot of evidence around this now.  Certainly this Bill offers all 
sorts of opportunities for wellness services that the local authority could be putting into place, 
so they would have a wonderful opportunity to link up facilities for exercise, working with 
housing, education, food facilities and so on.  There are huge opportunities there for local 
authorities to do that work better and to link with CCGs through health and wellbeing 
boards, for instance.   
There is increasing evidence around community developments.  That is working closely with 
communities and supporting them in an asset-based way to actually work for themselves and 
work together with statutory services to deliver things to their communities that they want.  
The evidence around that in terms of health gain and resilience is very substantial.  Again, 
this Bill does not say anything specifically about that, but it could deliver the infrastructure 
for it.  We see that links between local authorities and local commissioning groups through 
health and wellbeing boards could deliver that agenda.  It has the opportunity to change huge 
swathes of the way primary care operates through that kind of approach.   
There is now lots of evidence around proactive primary care, so that would mean stratifying 
the population and primary care working with patients with long-term conditions in a much 
more proactive way to prevent deterioration and to encourage self-care.  There is very good 
evidence around that, so we would see that as being very important.   
There is pretty good evidence that the whole arena of shared decision-making prevents all 
sorts of problems and leads to better outcomes, often at lower cost.  Then there are a whole 
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range of initiatives that could support that, including things like record access and IT services 
that would make a difference to self-care and shared decision-making.   
The Bill does offer an infrastructure that makes all those sorts of things more likely, but I 
think there would have to be other incentives.  I would agree very much with Jo around 
payment by results.  There is increasing interest now in alternative ways of doing finance and 
incentives.  Pathway commissioning is one; in my area, Lewisham, we are exploring that.  
Then, particularly linked with community development, there are serious finance problems.  
If you do bring communities together and say it is financed by the local authority or CCGs 
then actually the benefit of that intervention might be experienced by the police or by 
education.  We are very interested in developing the idea of community budgets and Total 
Place, which is really in its infancy.  If the Bill could support that and make that more likely 
we would go a very long way to integrating services around communities and patients.   
Professor Mathers: I would strongly support what Brian has been saying around proactive 
care, shared decision-making, use of patient decision aids and self-management.  There is a 
very good evidence base to show all of those improve patients’ wellbeing and reduce their 
future care needs.  In terms of proactive anticipatory care—that is, working in a practice to 
identify those patients who are likely to run into problems in the coming year—I will give you 
two examples.  One example is from our own practice where we have a multidisciplinary 
team meeting once a month with community care and hospital care.  Before the meeting we 
identify those patients we think might be at risk of needing future care and then we have case 
discussions around all of those patients every month.  Then we draw up a plan about how we 
can anticipate their needs and put things in place before they have their fall and have an 
emergency admission.  That is one thing.   
Another example I want to use is also from my home town.  We have a locally enhanced 
service with the care home.  When a resident is transferred into a care home within a practice 
area, then they register with that practice.  One practice has the responsibility for all the 
residents within a particular care home, which means you can do very proactive anticipatory 
care.  We have three care homes in our practice area and we have one partner whose 
responsibility it is every morning to do a ward round to see all the issues, all the problems, 
draw up care plans and anticipate problems in the future.  Changing that registration is a 
relatively simple thing to do and by doing it we can actually deliver anticipatory care.  It gives 
us opportunities for diagnoses of dementia and other long-term conditions.  It would be the 
Holy Grail if this were implemented everywhere.  It is that communication, regular contact 
and working together between different professional groups.   

The Chair: That is what we are going to search for.   

Q217  Dr Wollaston: Just before I come on to my main point, I would be interested to know 
whether patients have choice over that if they wish to stay with their existing GP.  Are they 
coerced into changing as a condition of registering?   
Professor Mathers: There is absolutely no coercion whatsoever.   

Dr Wollaston: So they can choose to remain. 
Professor Mathers: They can absolutely choose and remain on their own doctor’s list.  They 
have often known them for a long time.  In practice though what we have found is that they 
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prefer to see the doctor who comes around every morning rather than have a more tenuous 
relationship with a doctor in another part of the city.   

Dr Wollaston: I agree it is desirable, but it was just whether or not they had choice.  Thank 
you for clarifying that.  On a wider point, many previous witnesses have raised a concern that 
if we end up with a level of assessed need as being substantial rather than moderate many 
people would fall out of actually having the kind of preventative action that they need.  Is that 
a concern shared by the panel, that in terms of social care preventions they might end up not 
being eligible?   
Jo Webber: Surely the care that you give somebody is progressive, so that what you would 
have is a universal offer for people with low needs, and the care package you would put in 
place would still have elements of that, even if their needs were substantial.  I cannot see how 
you would suddenly cut off all wellness services once somebody needed more substantial care.   

Dr Wollaston: It was to do with the budgetary pressures that councils were under.  Maybe 
they have fewer resources if they have a number of statutory burdens placed on them and we 
will then end up having a re-adjustment where areas are assessed as being moderate need and 
entitlement if we actually have the threshold raised nationally because there is a national 
standard.  Is that a concern for you?  It is something that has been raised by previous 
witnesses.     
Jo Webber: This is around the overall care package for somebody.  It has to include elements 
of public health even if they are under the threshold for social care.  It has to be part of the 
universal offer to the whole of the community around their public health.  Obviously there is 
always going to be a mixed economy because some people will choose to pay for elements of 
those services even if they are not above the eligibility threshold.   
Dr Fisher: If I have understood the question correctly, is there not always a kind of fiscal cliff 
depending on which local authority you are under?  One of the things that is potentially good 
about the Bill is that you could have a national eligibility criterion that would at least make it 
equal everywhere.  The level of that eligibility criterion would be very important.   

Dr Wollaston: It depends whether you equalise up or equalise down.   
Dr Fisher: Indeed.  

Dr Wollaston: I was just wondering whether you feel there are knock-on effects on the NHS 
in terms of prevention and the ability to deliver prevention.  Sorry if I am not putting it 
clearly.   

Dr Fisher:  Yes, I think so.  If services are restricted to an increasingly large number of people 
then it actually gets very difficult to keep them at home and keep them well.  I absolutely 
think it has a huge impact on the way we can do our work and how we link with other sectors.    
Professor Mathers: I would entirely support Brian in that.  I think there is always a shortage 
of resources and the more need that we uncover and identify, the more demand there is on 
the relatively limited resources.  The threshold for a full package goes up and up.   

Barbara Keeley: I wondered if either Dr Fisher or Professor Mathers had actually 
experienced a change in eligibility—so that is based on experience.     
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Dr Fisher: Absolutely.  It is pretty much all in one direction in my experience.   
Professor Mathers: Anecdotally, yes.   

Q218   Lord Mackay of Clashfern: In what the Bill calls the social care system, what do you 
consider to be the greatest challenges faced by carers and service users who are also receiving 
significant assistance for their health needs?  I am including continuing health and I am also 
thinking about prevention because of course the prevention provisions in the Bill appear to be 
directed to the need for further social care, whereas, if I have understood Brian correctly, one 
of the things that he would like to see in preventive action is, for example, increasing exercise 
for people who might require healthcare if they do not take the exercise.   
Dr Fisher: I think the greatest challenge for people in both the social and healthcare systems is 
communication between the different sectors.  Although people do communicate, there are 
often barriers to doing that, so referrals can take a very long time and people are often left 
hanging around before useful things happen to them.  It is partly about timing and it is partly 
about communication.  From a GP’s point of view that is a huge issue.  If there were ways of 
doing things more swiftly and there were ways of communicating the nuances of things more 
quickly that would be very helpful.  The different funding arrangements between health and 
social care are an obvious difference.  Then, from our experience, identifying and working 
with carers can be a huge problem.  For instance, there is no system within primary care 
particularly to routinely identify carers and so they can be lost.  I am very pleased that carers 
have such a prominent place in this Bill.   

Lord Mackay of Clashfern: So it would need some special provision to provide generally that 
GPs, for example, should notify somebody about a potential carer, perhaps particularly a 
child carer.    
Dr Fisher: It is sometimes difficult for us to know who is a carer and who is not unless we 
specifically ask.  Unless they are very good practices or they have this actually in their minds, 
often carers just do not get identified, whether they are child or adult carers.  Therefore, they 
do not necessarily get the support they need from our side.  It may well be that through the 
local authority and the social care side they do get identified.  Often they are lost to the health 
system.   
I have mentioned the thing about young carers, which I think is a gap in this legislation.  I 
have been in contact with Carers UK, so I am sort of speaking on their behalf.  They talked 
about a family assessment of caring and I am not quite sure whether that is written into the 
Bill or not.  That might be worth considering so that you would see caring more as a whole 
than about particular individuals, because obviously everybody in a family is affected by that.  
The elephant in the room about all this is about the level of funding, which you are silent 
about in this Bill and obviously that makes a huge—  

The Chair: I think all Bills are probably silent on the money bit.   
Dr Fisher: Okay, fine.  We have talked about reducing services due to cost cutting and I think 
that will continue.  It would be extremely helpful to be able to think about IT links between 
the different sectors.  There are some systems that make that a bit easier than others, but there 
is a huge task to think about moving information securely and confidentiality across, 
obviously with clients’ and patients’ permission.  There are huge opportunities for increasing 
safety there.   
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Jo Webber: I would echo a lot of what Brian has said.  The three big things for me would be 
around a lack of co-ordination of care; that is between health and social care, and other 
services.  That has several elements to it, one of which is information sharing and is the ability 
to have a single care record that is with the person and enables every contact to be used—  

Lord Mackay of Clashfern: That would include health; that would include the doctors.   
Jo Webber: That would be the obvious thing to do.  Having a unique identifier for people 
would help that because then you could track where people were getting their interventions 
from, but there is a lack of co-ordination of care both on a personal level and across the 
system.   
The second thing is a lack of clarity for people about what their entitlements actually are.  
This is very difficult when part of the system is delivering care free at the point of delivery and 
the other part has an entitlement that varies from area to area at the moment.  It is difficult to 
get across what the key messages are, particularly the cliff between a large joint and social care 
package and NHS continuing healthcare.  There is not only a cliff at the bottom; there is a cliff 
at the top as well.   
The third thing that people find very confusing is this tightening of eligibility over time.  Last 
year they will have got something; this year they do not.  Particularly for carers, it makes 
planning into the future very difficult in terms of understanding the journey of the person 
they are caring for and when they can call in support.   

Q219   Lord Mackay of Clashfern: Have you any comment on the prevention point?   
Jo Webber: The prevention point underlies everything.  If you have more co-ordinated care 
you can look at preventative interventions, whether that is primary or secondary prevention.  
Given the number of people who fall each year, integrated fall services across the country and 
secondary prevention—which could be done just by knowing who the repeat fallers are, going 
in and being able to link them back to the services they get from other providers of care—
would save an incredible amount of money that could then be invested in other services.   
Professor Mathers: I strongly support what both Jo and Brian have said.  We are as GPs often 
the first port of call and the thing that always strikes me is that the patients or the families of 
patients who come to see me do not know where to go; they do not know what to do.  There 
is a lack of information as to whom to contact and whom they can seek help from.  As Jo says, 
in terms of what the journey is, people generally do not understand the pathway.  Again, I 
support this issue about a lack of communication and co-ordination between general practice 
and social care.  When I was first starting out in practice 25 years ago, we had a social worker 
in our practice who came every Wednesday.  That was just fantastic because we had 
somebody in-house—this was before it was all reorganised—and it was just very efficient 
communication to have co-location of some access to social care within a practice.   

Lord Mackay of Clashfern: Did your practice employ the social worker? 
Professor Mathers: No, they were employed by the local authority.  We had joined-up 
working, but that was 25 years ago and I am afraid it is long gone now.   

Lord Mackay of Clashfern: Some things have changed over that time.   
Professor Mathers: So there is this issue around communication and co-ordination, and there 
is also a lack of continuity of care.  Again, I would strongly support what Jo was saying about 
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the left hand knowing what the right hand is doing and the importance of IT.  One of the 
problems is there are many definitions of integration.  Integration can mean different things 
to different people.  Like many other organisations, the College has its own definition of 
integration that we think encompasses the aspiration.  Part of that is a shared electronic GP 
record, because if there were sufficient provision for confidentiality, security and all those 
things then a shared record would be amazingly useful to everybody involved in the care 
pathway.   
I also very strongly support Brian’s comments on carers.  Identification of carers is difficult, 
but a more proactive attitude towards identifying the child carers particularly is essential.  
There are a very large number of carers and the College at the moment is working with The 
Princess Royal Trust to produce materials for GPs around identification of carers, support for 
carers and where to get help for carers.  We are doing an educational initiative around that.   

Q220  Lord Warner: I should declare an interest as a member of the Dilnot Commission and 
probably for the question I am going to ask my interest as a former Minister negotiating with 
the GP profession over their contract.  Listening to many of these answers, particularly in 
relation to the last question, you are all—particularly the two GP colleagues giving evidence—
emphasising how much we need better prevention, supporting the idea of better prevention 
and how much better a job we need to do on identifying carers.  For most of the people in 
these categories who need prevention, the first port of call they are going to see in terms of 
health and social care is the GP, but this Bill is all about duties on local authorities.  My 
question to you is whether we have got some of this wrong in terms of where we are placing 
some of these duties.  Over 90% of the public’s contact with the NHS is through general 
practice; it is not in any other part of the system.  Most people do not have contact with the 
local authority social services department.  If we are to deliver what you are saying, is the issue 
more about whether this Bill should be strengthened in its obligations on general 
practitioners?   

Barbara Keeley: The only interest to declare is that a number of times I have tried to 
introduce a Bill into the House to make it a duty or requirement on health practitioners to 
identify carers, particularly those with the heaviest caring workloads.  On the point about 
anticipating care needs, part of that should be: who is the carer, is the carer coping and does 
the carer need a health check if they are going to carry on?  That was my point, really.  It is 
rather strange to have an assessment duty on local authorities and not GPs.  This has been 
resisted very substantially with the view that you cannot require this of GPs and health 
practitioners.  Should we?   

Q221  The Chair: The question is: to deliver some of the things that you see as being real 
good through this legislation, should there be in this Bill duties directed to primary care, 
particularly in regard to carers?   
Professor Mathers: It would be impractical to require GPs to identify carers because we do 
not know how many are out there.  Currently, we do identify carers through our 
multidisciplinary team meetings through identifying, stratifying, looking at those who need 
care and looking at the family; we have social services involvement in that.  We do look for 
carers, but to actually go out and find the carers—it would be better for carers to identify 
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themselves to the GPs because of the workload implications.  To have a proactive programme 
of going out to identify carers would be quite a burden on individual practices.   

The Chair: You have teased me now, so I just have to ask as well.  In your earlier answer you 
were talking about the predictive approach to identifying patients with the case finding that 
you were doing.  Why is that methodology not also a methodology that could be refined and 
developed in respect of carers?   
Professor Mathers: I am sure it could, but the point is that if you go through the records of 
the patients and identify those who are most at risk, that is a relatively small number of 
patients.  If you do it for 6,000 or 7,000 patients, though, it is actually a huge additional 
amount of work.   

The Chair: There appears a lot of interest in this.  I do still want to hear Dr Fisher as well on 
this. 

Barbara Keeley: I just want to add a point of clarification.  Where I have tried to introduce 
legislation on this it would not be a requirement to identify all carers.  Clearly you would start 
at the end of the people with the most critical conditions.  In fact, if you just identified all of 
those you could almost leave it as a question mark.  Those who had reached a certain stage of 
dementia, had a stroke or a particular number of long-term conditions or whose life had 
really changed after another medical event were the ones you would concentrate on.  I did say 
the carers with the heaviest workloads, because there is not so much concern about people 
doing two hours or five hours here and there.  It is the people doing it 24/7. 
Professor Mathers: Absolutely.  I think that would be fine.  It is this idea of stratification; it is 
not doing comprehensive, whole practice.  It is identifying those who are most at risk and 
who are most likely to need support.   

Barbara Keeley: You would swamp support services if you tried to find them all anyway.   

The Chair: Carers are key, but the question was actually broader than that in terms of 
prevention and other issues; whether there should be something that focuses the mind of 
primary care as well as social care.   
Dr Fisher: One of the points I wanted to make is that a lot of this is not really about 
legislation.  I am not sure that legislation is really the hammer with which to crack this nut.  
For instance, there are an increasing number of CCGs that are now using a proactive 
approach and that is not because of legislation; it is because it is seen as a good way to do 
things.  There will probably be incentives around that at some point.  I am not sure that 
saying this has to happen is necessarily the best way to achieve it.  I guess I am also not in the 
forcing-us-to-do-this camp.  I do think if there is evidence that something works, makes a 
difference and is beneficial then ways of doing it need to be promoted; there needs to be 
dissemination of these ideas; there needs to be ways in which we can be supported to do 
them.  I am not saying that is not right, but legislating around it may not be the way to do it.   

Lord Warner: With respect, we are legislating around it in relation to local authorities.  What 
makes the GPs so special that they do it all on the basis of good practice but the local 
authority does it on the basis of a legislative duty?  I am a bit puzzled by the distinctions you 
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are managing to draw between the staff of the local authority and the staff of the NHS—or, 
sorry, a private contractor. 
Dr Fisher: I am thinking about an area that I know a fair amount about, which is patient 
record access.  One of the things that the Government has done is to put a 2015 target on that.  
It has made a difference to the way that practices think about this and at the same time there 
is discussion now about supporting that, and how that might be encouraged and supported in 
primary care.  There is no harm in setting an aspiration.  I am not sure that actually making 
this stuff happen nonetheless is the ideal way to make change.   

Q222  Barbara Keeley: Can I ask one final question just to round it off?   

The Chair: Barbara, we have not heard from the Confederation.  Let us just make sure we 
have the Confederation’s perspective as well.   
Jo Webber: I would not like to dwell on the discomfort of the GPs sitting next to me.  There is 
an issue around carers and the identification of carers that I would like to pick up.  Certainly, 
community services have been identifying carers for years.  The problem is what you then do 
about it.  This goes back to the wellness service elements of this.  One thing that has been 
missing is to look at some wellness services for carers in a very different way.  If the Bill helps 
us to get this it will be a great advantage.   
I hate to use the term again, but the issue has always been that those services tend to be very 
low-level services.  They are about respite care and there has always been an argument about 
who provides what with in terms of respite care.  This is something where health and 
wellbeing boards can set the local strategy.  What we do then need are the funding streams 
and other bits of information that allow that local strategy to be realised without this 
becoming a hugely onerous task on people.  Anything that aligns things so that we can get 
where we want to go, particularly with carers, is to be welcomed.  Things like minimum 
eligibility may actually help us on that.   

Barbara Keeley: My final point was: what level of aspiration or incentives would need to be 
there?  If it were one step down from legislation, what level of aspiration would work?  Clearly 
things like three QOF points would not be enough, but I think NICE is introducing some 
incentives around carers of patients with dementia.  What would actually work in terms of 
getting practitioners to do this?   
Dr Fisher: I do not know what level of QOF, but it would be that sort of approach.  The other 
option might be to focus less on GPs and more on either the Commissioning Board or on 
CCGs to support this kind of thing happening.  They would then need to define what the best 
way was of making this kind of thing happen in their local patch.  It is really quite important 
to think about the ecology of how general practices are operating locally.  There might be 
other groups or organisations who could be encouraged to make this kind of thing happen, 
but certainly QOF would be one way of incentivising it.   

Q223   Baroness Eaton: In a way, you have covered a lot of my question, which was going to 
be to ask you how at present things are co-ordinated between health, local authorities and 
other providers of services.  Quite clearly from what you have said the impression is that they 
are not co-ordinated, so it is a wonder how anything happens at all.  I would like to ask you: is 
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there anything specifically in the draft Bill that you think would really improve that co-
ordination from where you have assessed it in the circumstances that you know? 
Professor Mathers: One number to call.  That would be ideal.  If I have a family coming to me 
who are worried about their relative and I do an assessment, can I just have one number to 
phone?  The relatives, carers and the social services staff could also call that number so there 
is support for individual practices.  Given that we cannot have co-location—I do not think 
that is practical—the second best is to have this one number to phone, because at the moment 
very often there is nobody on the end of the telephone, it is outside hours or you speak to a 
different person every time.  Like one record, there needs to be one phone number for GPs to 
call.   

Baroness Eaton: Who would provide that?   
Professor Mathers: The local authority.   

Baroness Eaton: Again, it is the duty of the local authority.   

Professor Mathers: That is my view.   
Dr Fisher: It is a difficult question to answer.  It is not that there is no co-ordination or 
integration now. 
Baroness Eaton: You gave me rather that impression.   
Dr Fisher: I will resile from that.  There is co-ordination.  People have to work quite hard to 
make that happen; I think people are very keen to make it happen and are aware of the gaps, 
and so they work hard.  This Bill will actually probably make it a little bit easier to do all of 
this, so I think that is a positive thing.    
We have talked about some of it.  IT links or a single telephone number would be very 
sensible.  If it were possible to reorganise the social care system so it was free at the point of 
use that would make a huge difference.  One of the things that would be helpful for patients 
that is available now is about patient record access.  I have a conflict of interest here: I ought 
to say that I am part of a company that makes it possible for record access to happen for 60% 
of the population now.   
It is very difficult to co-ordinate IT between social care and others, but at the very least there 
is now a huge opportunity for patients to have access to their GP records.  There is often 
some social care information in that which could be increased and the patient can then share 
it with others.  They are then in charge of their data and they can share it with other people 
when necessary; when carers or other people who attend to them at home come, then actually 
the data is there for them to share.  If that were disseminated more and were more available 
that would really make quite a difference at the point of care between the two.   

Baroness Eaton: You did mention earlier about community budgets and Total Place, which is 
something that I feel particularly strongly about, and I got involved from the beginning in 
those discussions.  Do you think that way of budgeting would actually make a difference to 
co-ordination as well?   
Dr Fisher: The way I think about it is from the point of view of communities and how they 
can get more involved in working with statutory agencies to get what they want out of the 
system.  If it were much easier for different bits of the system to work together for an estate or 
for a particular area it would essentially be an incentive for people to co-operate much more.   
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Baroness Eaton: As you describe it that would not necessarily solve the issue of “My 
prevention work actually costs me money, but you are actually the beneficiary because your 
budget is somewhere else”.  That is a bigger issue that I think ties into what you are saying.  A 
community deciding what they want and having people join together does not actually solve 
the issue of the responsibility of funding.   
Dr Fisher: But the community budget does go some way to making that easier.   

Baroness Eaton: Yes, some way.   
Dr Fisher: If you saw a proportion of your money going to an area rather than your 
particular— 

Baroness Eaton: Yes.  Sorry, I misunderstood how you described it.  Yes, absolutely.  I agree.   
Dr Fisher: That is how I see it being potentially quite useful.  It is not a global solution, but it 
is a solution for a particular area.  We are only at the foothills of understanding what the 
advantages, and no doubt there are many disadvantages of that as well, but it has huge 
potential for integrating around communities.   

Q224  Lord Mackay of Clashfern: I just wanted to ask if you, by any chance, have any 
experience of how the Scottish system works, where the problem about charging for social 
care does not arise, although there may be other problems that arise from it.    

The Chair: If you could weave that into answering the other bit as well that would be really 
helpful.   
Jo Webber: The big thing around the co-ordination of care is that there are some parts of the 
company where it does work and it works really well.  It works because of local relationships 
and around a culture that has developed in a local area which supports it.  The issue is about 
how you systemise that, so how you get that similar sort of relationship across the country.  I 
do not think there is a huge amount nationally you can do to develop culture and 
relationships, but what you do need to do is make sure that nationally it is not disrupted.   
Therefore, the issue about funding streams is about how much the different incentives mean 
that that relationship is potentially disrupted at local level.  We can all put the barriers up if 
we really want to, whereas the smart people in this are the people who just work round 
whatever the barriers are.  It would be nice to see some of those barriers removed.  I think 
there is an issue around funding along care pathways that enables health and social care 
money to meld in some way.  We have been trying to seek a good way of doing that for a very 
long time.   
There are the issues around information sharing that would enable that to meld.  There are 
the issues around different incentives in outcome measures.  Essentially it is about not putting 
things in the way of the development of local relationships.  I know that sounds quite soft, but 
actually it is the relationships that make things happen locally and it is the culture of the local 
health and care community and, I think in the future, of the health and wellbeing board that 
will determine 90% of the time whether this works or does not work at a local level.   

Professor Mathers: I agree local relationships are terribly important.  There are some good 
models around the country where there is good co-ordination, such as Torquay, but the 
example I would like to bring to the Committee’s attention is the Taunton Reablement 
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Service where the GPs have formed a federation of 15 practices; they have a fully co-
ordinated, multidisciplinary team working together to deliver combined health and social 
care.  I understand the relationships within that example are very good indeed and the 
relationships are the key.   

The Chair: Which we cannot easily legislate for, but we can try and make sure that the Bill 
does not get in the way of those relationships.  That is very important.   

Q225   Baroness Jolly: Professor Mathers picked this up in his introductory comments, but 
addressing all of you: do you think it makes sense to consider healthcare and housing 
payments all in one personal budget, a combined personal budget for all three elements?  
What do you see would be the benefits and the drawbacks of this particular approach?  
Professor Mathers: The nightmare is multiple care plans, multiple budgeting and multiple 
responsibilities without a single, co-ordinated budget.  I do not know a way, but if a way 
could be found to combine the new personal health budgets with the personal budgets in 
social care without cost-shifting from social care to health, that would be a huge advance in 
terms of delivering the best possible health and social care.   

Baroness Jolly: And housing too?   
Professor Mathers:  Yes.   

The Chair: Can I just the Bill team on this point?  I think it is worth clarifying it now, given 
the way we framed the question.  Does the Bill allow for personal social care budgets to be 
combined with personal budgets in respect of housing?  Can I give you notice of the question 
and you can maybe let us know in a little while?  I just think it would be useful for the 
Committee to know that.  Dr Fisher, would you like to carry on with answering Baroness 
Jolly’s question?    

Dr Fisher: I was going to say the same thing really, which is that I think the co-ordination of 
those does make sense.  The worry would be that budgets got stripped from the least powerful 
bit to another service.  So long as the budgets were clear, used wisely and kept separate I think 
that would be perfectly acceptable.  I have to say, I know that personal health budget pilots 
have on the whole gone well.  I am not entirely sure how effective they are going to be if they 
got ramped up or became more widespread and systematised.  I do not think the Alliance has 
a particular line on this, but I am personally rather sceptical about personal health budgets 
specifically and what kind of impacts they will actually have.   

Baroness Jolly: I do not mean to answer your question, but the sorts of people they do have 
an impact on are adults of working age who are disabled and who have severe care, health and 
housing needs.  It would give them flexibility, really.   
Jo Webber: One thing that is very welcome about the Bill is the emphasis on personalisation 
and the development of personal health budgets.  Just to pick up, we have done quite a lot of 
work on personal health budgets.  I hate to come back to culture, but the one thing that 
comes to the fore again is this issue about how you get the culture to change.  It plays into the 
piece that Nigel was talking about before about shared decision-making and empowering 
patients to do things.  What we are seeing with social care is that although now it has ramped 
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up a lot, it took a long time to get there.  There has been a long lead in, so I think that you do 
not get the benefit directly from introducing personal budgets.  It builds up over time.  
The issue with personal health budgets is we are in the foothills where social care was 10 or 15 
years ago.  It took a long time to build it up and at the moment the groups that most benefit 
from it are people with enduring mental health problems as well as the physically disabled.  
You would almost expect that.  Intuitively it would seem right.  How we move that on to 
people with more physical health needs that are not very long term or enduring is quite 
difficult.  I think it will happen over time.   
If we then add the housing budget, so long as we have the triumvirate so we are getting best 
value out of all those budgets and no one budget is feeling like it is being lost in the rest, then 
it is obviously something that would be important.  Maybe things like continuing healthcare 
and mental health are the places to start this and see how it works through.   

Q226   Baroness Pitkeathley: I must declare an interest as former CEO of Carers UK and 
now Vice President.  I want to probe again on this whole issue of the boundary between NHS 
and social care, which I fear we have not yet done with.  As you know, the Bill tries to give 
some clarity about what services should be provided by which service.  In other words, the 
local authority should not provide services that can be provided by health.  Do you think 
there is sufficient clarity in the Bill as it stands about who should be providing what and do 
you agree with the way services are thus far allocated?   

Dr Fisher: On the whole, the Bill is pretty clear about it and it probably is a step forward.  
Again, in the real world you can never be entirely clear.  Individual patients will confound 
these boundaries, and so there will always need to be groups, committees or discussions 
around the edges of this.  Certainly my experience of those has been extremely positive.  As 
people are trying to work out where the boundaries are and where the funding will go, then 
actually people start working together and start understanding each other rather well.  I 
appreciate the attempt to do this and I think it is a step forward, but it will never solve these 
problems in people’s real lives.   
Professor Mathers: I think it is an entirely sensible arrangement.   

Baroness Pitkeathley: Are you content with the level of clarity?   
Professor Mathers: Again it is the implementation that is the big issue, but in principle it 
seems a perfectly sensible idea.   
Jo Webber: I would absolutely agree with what has just been said.    

Q227   Lord Warner: Can I bring us back to a particular group of carers?  It is the carers of 
persons who are entitled to NHS continuing healthcare funding.  At the moment we have a 
split of the responsibilities for those carers, in a sense.  The local authorities are responsible 
for the carers, but the NHS bodies are responsible for the cared-for person.  Do you believe 
that the draft Bill maintains that current division and do you think it is sensible to do so?  
Should one look to a different allocation of responsibilities for that specific group of carers?   
Jo Webber: I think it is sensible to keep the distinction purely because if you go back to the 
definition of who provides it is very difficult to see any other way of doing it.  The issue would 
come if you felt that carers particularly needed their own continuing healthcare budget.  I am 
not sure a) how affordable that would be or b) whether that would fly in the face of the 
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discussion we have just had about how you define who provides what.  If who provides what 
stands for people directly receiving services then I think you have to let it stand for people 
who are carers.  The strong thing though is to ensure that carers do have services provided—
not just the assessment, but the provision of services after that assessment.  That is important.   
Dr Fisher: I am not really sure how to answer this question, but when I think about it, putting 
the question back to you, does it make more sense to think about who provides the services 
rather than the people for whom they are provided?  If a carer, having had an assessment, 
needs health services to support them, then we ought to be thinking about the services for 
them.  So, in a sense, maybe it is less important who they are and more important what the 
services are.  We want the services to be of high quality and appropriate to the people who 
need them rather than the group of people to whom they are applied.  

Lord Warner: Can I just bat this one back?  As you batted it back to me, I would like to 
return service.  If the GP has been involved and gets involved in the assessment of the person 
needing continuing care, is it not a reasonable supposition that the GP might be expected to 
look at the person who is providing that care, at the very least in terms of their health needs?  
Is that an unreasonable proposition to expect of GPs? 
Dr Fisher: My experience is that GPs are hardly ever involved in that assessment in any detail 
and I have to say it is so full of complexities that I am pleased that I have not had to be dealing 
with those.  People have asked me, “Tell me about this patient; what do they require and what 
do they need?” and then the discussion about exactly how that gets provided in terms of 
continuing care happens elsewhere.  The times I have been involved in those discussions they 
have been very illuminating, but I think doing that on a regular basis would be enormously 
difficult in terms of my working week.  So I am not sure that GPs would want to be or could 
be regularly involved in these assessments.  I am happy to provide information, but I am not 
sure that I would be, in detail, involved in the continuing care and who is responsible for 
which service. 

Lord Warner: Would you say that is the norm in general practice?   
Dr Fisher: I think it is, yes.   

Lord Warner: They are not involved in continuing care assessment.   
Dr Fisher: I think that is correct.   

The Chair: Would it be unreasonable, however, for those doing those assessments to have, as 
part of the list of things they are seeking to achieve from that assessment, the identification of 
carers, where there are caring responsibilities, which is highly likely in the circumstances? 
Dr Fisher: Yes.   

Baroness Pitkeathley: I just wanted to follow up on something that Dr Fisher said which was 
that you should provide the service depending on the need.  It should come from wherever 
the need is, but how do you know what the need is unless an assessment has been done?   
Dr Fisher: Absolutely, yes, of course.   
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Baroness Pitkeathley: The assessment at the moment is usually carried out by the local 
authority and I think what we are trying to say is, is there a place for someone else doing the 
assessment in terms of health needs? 

The Chair: Professor Mathers, do you want to add anything to that? 
Professor Mathers: I do not think I have anything else sensible to add to the discussion at this 
point.   

Q228  Barbara Keeley: In the home care situation where nursing services are being provided, 
what are the challenges there?  That is a difficult point to see where services might be social 
care services or they might be NHS services.  I think we have to assume, however nice it might 
be, that social care will carry on being chargeable.  So, given that social care is chargeable, 
NHS services are free at the point of need, what are the challenges around when nursing 
services go into home care rather than nursing being provided in a care home?   
Jo Webber: This has been an issue for years and years.  My only interest I would like to 
declare is I was a district nurse in the dim, dark past and we used to have guidelines about 
what made it social care and what made it health.  It was always a movable feast and it was 
always something, when you felt you had found a need, you worked around rather than 
working through.  I do not think things have changed particularly, but the integration of 
services and certainly being able to put some kind of integrated budget around a service 
would mean that you could see how that kind of swapping between one service and another 
might be done.   
The issue is always I do not think patients/users get what is charged for and what is not.  This 
comes back to the point about information and how you get information to people about 
what the charged-for and the uncharged-for elements might be.  In the past, we have tended 
to fudge it, so when we have done things like intermediate care we have created another 
budget which means that it is not chargeable for, in some cases in the past.  I know we cannot 
do that so much anymore, but this is about real clarity on what is chargeable and what is not 
chargeable when you are going into a home to deliver care.  Maybe we just need to get better 
at giving that information to patients and carers straight off, but also giving the information, 
as their needs change, that the balance of this may also change.  Maybe having a more 
universal offer from social care will enable us to do that.   
Dr Fisher: I do not think I have anything to add to what Jo has said.   
Professor Mathers: Neither do I.   

Q229  Margot James: On the mental health side, would section 117 patients be better served 
by the changes that this draft Bill enables or should they be treated with a different 
framework?   
Professor Mathers: It is not within the College’s competence to answer that question, I am 
afraid.  I would not say anything to that.  We do not have a view on that.   

Margot James: Do you want to say something based on your own personal experience of 
mental health patients?   

The Chair: In addition, is there any additional application or material that you wanted to 
supply to us afterwards? 
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Professor Mathers: Not on this particular point.   
Dr Fisher: I really found it difficult to understand what this was about, so if there was more 
clarity about what the question was I would be very happy to answer it after or think about it 
afterwards. 

The Chair:  Okay.  We will provide amplification and clarification of the question and 
perhaps you can then provide an answer.  That would be really helpful.  Jo Webber?  
Jo Webber: We are in exactly the same position.   

Q230  The Chair: We will make sure everybody gets clarification of the question and then, 
hopefully, we will get an answer.   

Before we conclude this session there is one other question I just want to quickly ask.  We are 
moving on in a moment to a panel that will be dealing with issues around housing.  We have 
talked about integration a great deal in our hearing today in regard to health and social care.  
In much of our written evidence we are being told that the Bill is deficient in a number of 
regards when it comes to housing in its connectivity to both health and social care.  Do you 
tend to agree with that and, if so, how could we improve the Bill?   
Jo Webber: Housing is a huge issue and ensuring that we have the right mix of housing, 
health and social care is incredibly important.  There have been a lot of occasions when 
certainly I think people have ended up in the wrong part of the system purely because their 
housing needs have not been integrated into the rest of their care needs, so I think it is very 
important that we do have housing there.  As far as I know—and I am not an expert on social 
housing; I would not for one minute put myself in that—the thrust is to ensure that, when we 
are talking about integrating both commissioning social housing and providing social 
housing, we are linking that across, and that housing is part of the health and wellbeing board 
structure locally so that we can get the best join.  Again, we have been skirting around 
housing issues for a very long time and the Lifetime Homes agenda I think is one that really 
will help us to support people being able to stay independent for as long as possible.  
Dr Fisher: I have two things to add.  One is just to reiterate the community budget and the 
community development side.  Housing is terribly important to communities and they see it 
in terms of health.  Their health is very dependent on their housing.   
Just in terms of integration from a GP’s point of view, people come to us for housing letters to 
try and change their housing or improve their housing, to do a whole range of things around 
their social housing and, from a GP’s point of view, it is a totally opaque process.  In my 
particular experience, we had a community development organisation that did work between 
us and tried to get better communication between housing and various practices and that did 
make a difference.  But on the whole, the link between housing and health comes to us, as 
GPs, entirely through patients talking to us and it would be very sensible for us to have better 
communication.  I am not quite sure how you would do that, but there certainly is not very 
much now.  I also think, from a commissioner’s point of view, from a CCG’s point of view, 
housing has such an impact on health, particularly around respiratory issues and so on, that it 
would make sense for us to have some levers, some communication and if the Bill could 
encourage that that would be very useful, I think. 
Professor Mathers: I strongly support what Brian is saying.  During my time I have written 
hundreds of letters to housing for my patients.  There is a direct impact of housing on health, 
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but the criteria for housing keep changing, so I always had to keep changing what I was 
writing.  Even then the doctor’s letter was only one small bit of the decision, so one wonders 
how effective all those letters ever were.   

Lord Mackay of Clashfern: I just wanted to ask whether you think it would be an 
improvement to add secure and suitable home accommodation as part of wellbeing.  
Jo Webber: Yes. 
Dr Fisher: Yes.   
Professor Mathers: Yes.   

Q231  The Chair: On that note, thank you very much for giving your evidence, both written 
and oral, today.  If there are other things you want to add on to, please do. 
Professor Mathers: It was just Health Education England, if that was appropriate to raise. 

The Chair: We have your written evidence, which is very extensive on that.  Unfortunately, 
we are out of time today.  We have other witnesses we need to see.  Thank you very much. 
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National Housing Federation [Jake Eliot], Anchor Trust [Jane Ashcroft], 
and Chartered Institute of Housing [Domini Gunn] (QQ 232-247) 

Examination of Witnesses 

Jake Eliot, Policy Leader, National Housing Federation, Jane Ashcroft, Chief Executive, 
Anchor Trust, and Domini Gunn, Director of Health & Well Being, Chartered Institute of 
Housing.   

Q232  The Chair: I welcome our next group of witnesses to the Committee today.  Thank 
you very much for both submitting written evidence and coming to give us evidence here 
today.  It would be helpful if you could start by introducing yourselves and then I have an 
opening question. 
Jake Eliot: Good afternoon.  I am Jake Eliot and I am Policy Lead at the National Housing 
Federation.  We are the trade body for housing associations in England.   
Jane Ashcroft: Hello, I am Jane Ashcroft.  I am Chief Executive of Anchor.  We are a housing 
association, a charity and a provider of sheltered housing and also care homes across 
England. 
Domini Gunn: Good afternoon, my name is Domini Gunn.  I am Director of Health & Well 
Being at the Chartered Institute of Housing.  We are the professional body representing in the 
region of 22,000 housing professionals across the UK and the rest of the world. 

Q233  The Chair: Thank you all very much.  You are all very welcome.  The purpose of this 
Committee is to examine the draft legislation that the Government has produced.  It is to test 
whether or not policy intentions are translated sufficiently into the legislation, whether the 
legislation does what the Government believes it is going to do.  With that in mind, obviously 
in a lot of the written evidence we have received people have prefaced their remarks by saying 
they welcome the Bill.  I think there are very few who have not welcomed the legislation to 
one degree or another.  We are obviously, though, interested in the flaws and the omissions to 
make sure that those are things that the Government properly consider at this stage, so we 
would be very pleased if each of you would maybe identify the things you think are flaws or 
omissions from this legislation.   
Jake Eliot: Put very simply, we think in order to truly integrate from the point of view of 
service users and in order to get both better outcomes and cost efficiencies throughout the 
system, the integration we really need to look at is of health social care and housing.  So our 
view of the omissions of the Bill currently comes from a desire to sharpen the focus on the 
interface with housing and there are promising elements of the draft Bill to build on.  We 
would like to see safe and settled accommodation grounded in the Bill from the starting point 
of wellbeing and built from there.  That would include: making sure advice on housing 
options is included in the advice and information provisions; making sure that the duty to 
consult and co-operate is as effective and clear as possible; and making sure that the range of 
services that can meet people’s wellbeing and care needs include housing, specialist housing 
and housing support. 
Jane Ashcroft: I would echo many of those comments.  There are lots of very positive items 
within the Bill and it really is an issue of definition and clarification to make sure that housing 
has the appropriate feature.  “Wellbeing” definition would be a particular area for us.  The 
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other general comment would be about a system that is already incredibly complex and 
seeking integration without adding a further layer of complexity.  One of the most important 
pieces of feedback we receive from service users across our services is just how complex it is 
to navigate the system.  By seeking to bolt health, social care and housing together we are 
taking that and multiplying it by three.  I think that desire for simplicity in accessing and 
moving through the system is, I am sure, something that we all share, and we want the Bill to 
take us forward in that rather than make life more complicated.  
Domini Gunn: From CIH’s point of view, again we would agree with what fellow speakers 
have said, but it is a real opportunity in this Bill to deliver good intent.  For decades there 
have been a lot of good intentions for housing, health and social care to work together.  There 
are some good examples, which I am sure other organisations will provide you with, of where 
it is working in pockets, but we have the opportunity now to enshrine it in legislation.  What 
is lacking is clarity over definitions around what is meant by “wellbeing” and what is meant 
by “care and support” and there are too many places in the Bill at the moment where the 
involvement of housing is implied, but it is not explicit.  There is lots of legislation where it is 
implied at the moment, and this is a real opportunity to make it explicit and also to increase 
the understanding and skills across the three sectors.  A default position is often social 
housing.  The vast majority of people do not live in social housing.  So it is about increasing 
that understanding—the biggest growth sector in housing at the moment is the private rented 
sector—and about housing taking its responsibilities of helping health and social care 
understand and gain knowledge.  There is a lot of ignorance around where local authority 
responsibilities are: health think if they are talking to a county council housing will, by 
default, be included in the discussions when, of course, the responsibility lies with the 
districts.  There are some elements of the Bill that we think by default could make life more 
difficult than it is at the moment and we have put forward detail of that in our written 
representation. 

Q234  The Chair: My final question at this stage is: at the moment within NHS legislation 
there is provision for joint commissioning, lead commissioning, pooled budgets between 
health and social care.  Do you think there is any merit in extending the scope of that existing 
provision to allow for housing to be included?  
Jake Eliot: It is definitely worth considering.  Looking across the Bill as a whole, there is 
clearly a range of methods and approaches being applied to how we can get this three-way 
integration between housing, health, and care that so many practitioners have tried to make 
happen in different areas for so long really happen.  There is a range of ways of trying to do 
that: there is the simple application of a duty to have regard to; there is trying to funnel 
money through the system as a whole in different ways; and there is also, looking to the 
Health Act as well, the creation of forums and spaces to bring different professions together 
to allow that integration to emerge organically.  I think genuine integration probably will be 
brought about by a mixture of the three.  We need to look at those provisions for joint 
pooling of funding.  Again, building on what was raised in the last evidence session about 
community budgets, there is a huge amount of potential there.   
Some of the caveats or the reasons why the use of those kinds of functions may grow more 
slowly relate to experience in managing those budgets in different ways.  There are also—and 
we may get on to this later around personalisation—some potential unintended consequences 
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as well when you pool money together.  If there is a senior funding partner in that pooled 
budget, will it really lead to integration, will it lead to a genuinely open conversation about 
priorities, or will it essentially lead to the crowding out of the quieter voice within that 
partnership?  In principle, though, it is something that is certainly worth looking at.   
The challenge to put back to the Bill Committee would be, given that there are provisions in 
existing legislation at the moment, to look at why this is not happening organically more.  
Again, I would then reflect back on some of the mix of provisions in this Bill to really move 
forward on some of those local conversations to provide a much clearer framework for 
wellbeing, for prevention and for a joint approach towards that across housing, health and 
care.   
Jane Ashcroft: In principle, it is difficult to argue against.  There are a number of risks or 
complexities, though, that I would highlight.  I heard mention in the earlier session and I am 
sure we will mention several times the issues about means tested and free at point of delivery 
services and how we bring those together.  There is also the issue around national decisions 
and local decisions and how those are implemented.  We are in an era of welfare reform and a 
significant amount of change, so my suspicion is that there is so much complexity there that 
the principle my heart says is a good idea, but my head suggests that just may be too difficult.  
I would like to think that we could do something so difficult, but there are a number of 
factors there that would really add to the complexity and potentially add to the cost, rather 
than directing the money to the service user and getting better value for the public pound.  So 
the jury is out for me, I am afraid.  

The Chair: Given that it is out, and it may well be that all of you will want time to reflect 
upon what I have asked, you might want to have a further look at it and maybe even drop us a 
further comment on that—not least the fact that the NHS Commissioning Board has a 
responsibility to promote the use of those flexibilities.   
Domini Gunn: My general response would be, whilst understanding the nervousness, in my 
professional career in housing the most positive outcomes I have seen have been where 
pooled budgets have been achieved and integrated planning, delivery and commissioning.  
They have been the most exciting things to work on from the point of view of outcomes for 
service users.  I think the nervousness from housing is, at the moment, housing’s engagement 
is implied rather than explicit—going back to a point I made earlier.  So housing would 
always feel, as it often has been, at something of a disadvantage, because there is a hierarchy 
of commissioners, and I do not think we can move away from it, with health at the top, social 
care and then housing coming up at the rear.  If we could create an environment where there 
was greater equality of partners and we really talked about personalisation—and I think 
coming back to the Committee with further consideration on this would be ideal, because 
there is existing legislation, including the 1996 Housing Act, where there are certain statutory 
obligations on housing—we would have to look at that, but, in principle, it is exactly what we 
should be seeking to achieve.   

The Chair: Thank you very much.  We look forward to that further comment. 

Q235  Lord Warner: I have a very simple question and, if you cannot answer it, I wonder 
whether you might be able to drop us a note about it.  We know that quite a lot of people 
make distressed sales of their house in order to secure care.  We do not know much about the 
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precise circumstances of that.  Is there any evidence that if housing were more involved when 
people make some of these life-changing decisions about where they are going to be 
accommodated, they would make very different decisions about what they would do?  Is there 
any research evidence in any of your organisations that those decisions would be changed by 
greater involvement of a housing interest?  
Jake Eliot: I will have a first bash at that.  We do not have evidence that will paint a picture at 
that crisis point you describe: if another service is available at that point, would the outcome 
in those individual circumstances be very different?  What we do have, which is worth paying 
attention to, is the variety of successful examples of adaptation, home care, pulling in 
personalised care solutions around the home, alongside looking at equity release pilots as well 
to put forward, I think, a very different proposition from the emergency sale of the home.  So 
I think there is definite value in looking more closely at that.  I think the painful circumstance 
you describe really throws into relief the very common experience, which is the 
fragmentation of housing, care and support and the necessity, particularly at those points of 
crisis, to have a better range of options available, and also better information and advice at 
that point that stretches across care and housing, so someone in that position feels 
empowered and has a range of options open to them, not feeling stuck between holding on to 
a home that will be less and less accessible for them and selling that and moving into care.   
Jane Ashcroft: I am struggling to think of evidence, but I do think that there are case studies 
and there is some early work, particularly around the role of extra care housing and looking at 
the outcomes for people who moved into extra care housing and comparing that with similar 
groups who have made a direct move to residential care.  We could come back to you with 
some further details.  I can also certainly think of case studies of people using our services 
where the availability of choices and housing-based choices has affected what people are able 
to do at that distressed purchase point.  Domini may have some fabulous research available, 
but what you are looking for in terms of empirical evidence is probably difficult to pinpoint.  
There is probably some useful information out there, as I say, particularly around the role of 
extra care and the value of housing-based options and some case studies that might flesh that 
out a little bit too.   
Domini Gunn: There is an interesting Australian study.  The Australians are very good on 
housing research.  There is also some work that reflects what Jane was saying about case 
studies that Care & Repair England have done, so I am sure between us we can pool together 
an evidence base for you.  The issue is, though, that people are being asked to make some of 
the most important decisions of their lives at the time they are most vulnerable.  Since 
housing is not factored in as part of a hospital discharge protocol or because there is no 
holistic approach to how somebody is going to take either a long-term condition forward or 
deal with an ageing process that is deleterious to their health, it is not surprising that disaster 
strikes, because only one or two bits of the puzzle will be in place.  Again, we will come back 
to you on that issue. 

Q236  Baroness Greengross: I should say at the start, because I was not here at the beginning 
and therefore did not declare an interest, that some of that research on extra care housing was 
done with the organisation with which we are both involved.  I declare an interest on that.  It 
showed a big saving in cost in people staying at home longer in extra care.   
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I wanted to ask if there is any evidence of something that I suspect also happens, which is that 
somebody in poor housing or social care is difficult to get hold of because the money has run 
out.  We read in the press about how very bad hospital is for elderly people, but do you think 
there is evidence that people go to the NHS because that is free at the point of delivery, when 
if work could have been done integrating housing and social care into someone’s life they 
could have not gone into hospital and so avoided what we are reading about? 
Domini Gunn: There is an abundance of evidence that we can provide.  The recent report 
that the National Housing Federation did gave some very clear case studies and we have a lot.  
The research is so overwhelming and it is so well evidenced in terms of cost to the NHS and 
particularly the impact on people with mental health issues and dementia now, where it 
becomes a refuge of safety.  Their safe place is an NHS ward and we know the percentage of 
people over the age of 75 who are in hospital who do not need to be there, but do not have a 
safe place to return to.  We can certainly provide some very concise facts and figures attached 
to case studies that will evidence that.   
Jane Ashcroft: I would only add that we have some research on an aligned point about how 
few people are aware of the cost of social care, which is perhaps the other side of your 
question.  People do not always choose health or social care on the knowledge of the financial 
outlay.  People will look for an extra care or a residential care solution believing that that will 
be free at the point of delivery and are then very surprised and unable to access the services 
that they have identified.  We could certainly provide our research on that.   
Jake Eliot: What is particularly impressive about the evidence base that is growing around 
precisely this issue that you mention is the sheer diversity of needs that a combined housing 
plus care plus support sometimes offer can meet.  Our most recent report, which I have a 
copy of here, is called Providing an Alternative Pathway and takes an individual service user 
approach, looking at five evaluated case studies of precisely that experience.  This was not 
published at the time we submitted our written evidence, but I will send it to the Committee 
after today’s session.  Our previous report is called On the Pulse and looks specifically at that 
issue of how to improve the experience of older people’s care by bringing social care and 
housing together, looking at hospital discharge and end of life care as two particular examples 
of that. 

Q237  Barbara Keeley: What do you consider to be the greatest challenges faced by service 
users and carers in the social care system when they are already receiving significant 
assistance with health and housing needs?  I think Jane just touched on it in terms of not 
being aware of the cost, but are there are other challenges that you find when people move 
across to needing social care as part of their total package? 
Jake Eliot: From the perspective of our member housing associations there are three things 
that I would highlight.  Firstly, the experience of fragmentation and what it is like to come up 
against needs that you can easily articulate, that are pressing, urgent and potentially 
life-changing, and finding that confronts a system of fragmented services that do not fit 
together in the way you would hope or expect them to.  Domini made the point earlier about 
how that can feel for service users and for carers, particularly at a time when they are 
confronting that system potentially at a crisis point, but certainly when they are most in need 
or most vulnerable.  Too often, the integration that occurs happens because of service users, 
carers, providers and commissioners working skilfully in spite of the system rather than 



Draft Care and Support Bill     224 
 
 
 

because of it.  I think that is something that this Bill can effectively change.  The second issue 
will be one that this Committee has heard a lot, which is about the uncertainty of future 
funding, but I would pull out the two elements of that, both the long-term funding system 
and the necessity and the urgency of moving forward on the Dilnot proposals.   
There is also, from the limited experience of our members and the service users they support, 
the very immediate feeling of the shortfall in care funding.  That is exacerbated by the third 
and final point I would make on this, which is the uncertainty of service provision in the 
current environment.  So not only is there huge pressure on social care, but the preventative 
housing-related support services that our members provide often for people who will not 
qualify for statutory care, which are preventative services that help people maintain 
independent living, are being heavily cut back because they are non-statutory.  That is also 
happening in an era of dramatic upheaval because of welfare reform too. 
Jane Ashcroft: I mentioned complexity earlier and the reality of trying to find a way in.  An 
individual’s needs are changing and the system is changing, so there are two things going on 
in parallel with no alignment necessarily.  I think that can be incredibly complex for people.  
On the short-term nature of funding, we are starting to see some real cliff edges for people 
when, for a very valued service, whether that is provided by the voluntary sector or whichever 
route the provision exists in, the funding decision is taken relatively quickly.  My experience 
is that, for people living in our sheltered housing in Anchor, and there are about 23,000 of 
them, that low level of support provided by an on-site scheme manager is invaluable.  The age 
profile of the people in our sheltered housing is very similar to the age profile of people living 
in our residential care homes.  Clearly, age of itself is not an indicator, but it is a small 
measure of how a little level of support can maintain people very effectively.  Reductions in 
funding and supporting people money, which are relatively small amounts per individual, 
create a cliff edge for people.  We have been really determined to keep our scheme manager 
service in place and have managed to do that so far, but once those very low-level 
preventative services move, the next step for people is often into a residential care setting.  
There is a huge gulf between services.  There is no bridge between one and the other, so I do 
think that the short-term funding and the lack of continuation of services lead to cliff edges 
and significant changes for people, which are not good value for the public purse; they are not 
good value for the service user and they are not providing the right level of services that 
people need.   
Domini Gunn: I would just like to echo what both Jake and Jane have said really, which is that 
an awful lot of the things that make the critical difference are low-level, relatively low-cost 
interventions.  Unfortunately, the research we have been doing over the last couple of years 
on what has happened with housing-related support is that because the sums involved are 
perceived by health usually to be quite minuscule compared to acute care costs and even some 
social care budgets, they are seen as being highly dispensable and, sadly, have been dispensed 
with.  The impact that has for carers and for service users is tremendous.  I have one very 
small example of a gentleman who had multiple health issues: he lived with his mother, had 
mental health problems, was morbidly obese and had very little mobility.  His support was 
being taken for a walk for an hour twice a week.  The difference that made to his mother was 
incredible, because it gave her some space, but also, the monitoring was done at visits to the 
GP, emergency admissions, because he used to fall quite a lot, and the difference to his health 
and wellbeing was tremendous for the cost involved.  That service was cut along with many 
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other very similar services.  It is an issue of not having housing-related support sufficiently 
recognised as a key social determinant of health along with housing.   
Just briefly, the other issue I would like to raise in response to your question is the lack of 
understanding about what good housing providers do in a local area and issues around very 
simple things about adjustments to homes to help people cope with conditions like dementia.  
Putting glass-fronted kitchen cupboards in sounds a very small step, but it makes a huge 
amount of difference if you have early onset dementia, because you do not have to open every 
single kitchen cupboard to find what you want—so that sense of frustration.  Most good 
social housing providers will be doing things like that for the living environment, but there is 
absolutely no reason, with joint commissioning, joint planning, joint investment, why that 
could not be offered to people in the wider community.  Similarly with issues to address 
loneliness, social isolation, the stresses on carers, which many social housing providers have, 
we are not generating the benefits for communities and society as a whole from those sorts of 
activities. 

Q238  Baroness Pitkeathley: There is a lot of emphasis in the Bill, as you know, about 
providing integrated care between housing and social care and, indeed, you have emphasised 
that a lot in your answers.  Is it sufficiently clear in the Bill?  Could we usefully suggest 
anything else and are there any amendments that you would want to make about those 
possibilities of integration between housing and social care?   
Domini Gunn: Along with our partner organisations in housing and several others, there are 
specific sections of the Act where I know several organisations have suggested changes.  
Going through the Bill as it stands and putting “housing” in every time health and social care 
are mentioned: I know how that sounds, but that is the level of transparency we need if we are 
going to make progress.  There are specific issues in section 4, section 6 and section 22, which 
we have put detailed representation on and it is about providing that clarity.  Section 22, as it 
is currently written, is potentially a perverse incentive not to do integrated planning, delivery 
and commissioning.  We have provided a detailed response and have had meetings with the 
Department of Health.  
I did also just want to add that the other thing that we are doing is giving training to people in 
the Department of Health about housing.  So: what does the housing landscape look like now?  

The Chair: And presumably people in CLG would need training on social care.   
Domini Gunn: Absolutely.  This is not a one-sided thing.  Housing professionals need to 
understand health and social care much better. 
Jane Ashcroft: Certainly I would support those comments and I think the submission from 
the National Housing Federation points to a number of areas.  In particular, the role of local 
authorities is so important when looking at needs assessments and I would really want to 
make sure that the Bill directs local authorities very clearly to act in an integrated manner 
when looking, both at an authority-wide level and individually, at needs assessments.  That is 
very important.  I suspect Jake has a lot more he can add. 
Jake Eliot: Just to summarise from our perspective, it is really about trying to sharpen the 
focus on the intersections with housing throughout the Bill.  So, from our point of view, it is 
making sure and understanding that the importance of safe and settled accommodation as 
the keystone on which people build resilience, independence and wellbeing is, in that 
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definition of “wellbeing”, right at the start, since that is the basis for the whole Bill.  Then 
throughout, building on what Jane said about the vital role of local authorities, it is making 
sure those intersections are as clear and transparent as possible. That means including 
housing, specialist housing and housing-related support services in the definition of 
“services” and the definition of “prevention” too.   
I would add to our case about why we need specific inclusion of that by underlining the 
importance of housing as a social determinant of health, but also, we would contend, a 
distinct social determinant of health too.  Yes, like a lot of other determinants it is a vital 
social element on which people build health and wellbeing and resilience, but it is also a 
popular and cost effective delivery channel for services too.  That is an important additional 
element of the case for the inclusion of housing.   
The other issue I would add to that is to reflect on the experience of some of the discussions 
around how best to address housing when the Health and Social Care Act was being debated.  
There was a very useful and full discussion in both Houses around that.  We made a case, 
along with others in the sector, about the inclusion of housing on health and wellbeing 
boards, for instance, to make sure those similar connections were happening on the health 
side.  It was a full debate though we did not get the kind of clarity we hoped for in the 
legislation, for the very understandable feeling that we run the risk of over-specifying, of 
limiting local flexibility and that is something best left to the guidance.  Our experience since 
the Act has been that when the time comes round for drafting guidance there is a huge 
pressure to restrict guidance to what is absolutely the letter of the Bill, to avoid limiting local 
freedoms.  As a result, I would argue that a lot of our member housing associations and, 
indeed, other collaborators, whether they are GPs or local authorities, are having a harder 
time than they need to, to try and join the dots up.  Yes, a Bill cannot create culture change, it 
cannot create that leadership in the system and it is good that it does not try to, but there is a 
real opportunity in this Bill to make sure we have the clearest and most helpful framework to 
that kind of integration.  

The Chair: Thank you for that.  I should just say that some of the Committee is going to 
Torbay this evening to visit and inform ourselves and we will have to finish this hearing at 
five o’clock.  There is likely to be a division very shortly and therefore I will need to press on.   
Harriett Baldwin: There is no division.   

Q239  The Chair: There is no division, okay, right.  Well, we will see very shortly whether 
there is, because they are just finishing that debate.  We will move straight on; we will be fine.  
Before we do move on, I wanted to ask the Bill team, who I had asked a question of in the 
previous session, if they could give us the answer to that question.  It was around personal 
budgets and whether housing can be incorporated or whether there is the ability to bring 
those budgets together. 
Department of Health Official: I think it is worth saying, just in preface to that, there was an 
issue around terminology in that the personal budget in social care is basically a statement 
that sets out the cost someone is entitled to, whereas a personal health budget is the 
equivalent of a direct payment in social care.  So a personal budget can show what a personal 
health budget will be, as it can also show what other public funds are, but you cannot 
combine a personal health budget with a social care direct payment. 
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The Chair: Or, indeed, any direct payment for housing on that basis.   

Margot James: Does that affect the question?   

The Chair: I think it allow our witnesses to be informed about what the current position is 
and be able to frame their answers accordingly. 

Q240  Margot James: First of all, do you think that it makes sense to consider health, care 
and housing payments in one personal budget and what would the benefits and drawbacks of 
that approach be?   
Domini Gunn: In the current situation that we are in, with the changes to welfare reform, 
housing benefit and move to universal credit, I would be extremely cautious.  As has been 
pointed out, there are already quite clear requirements on how personal budgets, direct 
payments and housing benefit is paid.  So I think to try and wrap it all up would require an 
awful lot of further investigation and work and an examination of existing legislation.  I think 
it would be a huge distraction from what we are trying to achieve at the moment.  That is not 
to say that it is something that could not be looked at, but I think that it has the potential to 
derail what is a very good piece of legislation if you attempted to do that at the same time.  
Jane Ashcroft: Thinking from the service users’ perspective, people want to be able to access; 
they want clarity; they want speed.  As I spoke about earlier in response to the Chairman’s 
question around welfare reform and also how we join together differently funded, whether 
that is about national and local criteria or whether it is about means tested and free services, I 
am not sure there is a huge appetite from people for that.  That is an infrastructure point that 
might be important in efficiency of service delivery and that is very important, but I suspect 
that, for me, probably the drawbacks at this stage would be more significant than the benefits.   
Jake Eliot: I agree with that.  I would make a broad distinction between the principle of where 
that comes from and how to operationalise that as a funding mechanism.  From our point of 
view, that question is driving towards the principle of how you cut through the existing silos 
and barriers and give service users and their carers independent choice and control over their 
services.  That is incredibly powerful and very important and lots of our members talk with 
great experience and great clarity about some of the transformative effects they have 
experienced by personalising a lot of their services and introducing greater independence of 
choice and control. I would agree, though, with the other speakers on the panel about the 
risks of too great a focus on the mechanism and getting through some of the barriers to 
pulling together that particular funding mechanism, which could come at the expense of the 
outcomes that I think everyone can agree we want to achieve. 

Q241  Lord Warner: We have all had a slight canter over the course on discharge from 
hospital and the draft Bill makes very few provisions on discharge from hospital.  Some of the 
written evidence we have had suggested there should be more.  Do you feel that there is a 
need for more specific provision in the Bill related to the discharge from hospital?  If so, what 
do you think they should be. 
Jake Eliot: In short, yes.  The basis of our case for stronger integration with housing is not just 
for neatness of legislation and is not just from self-interest as a sector.  It is an evidence-based 
case of just how effective services can be, the improved outcomes you can get and, indeed, the 
cost savings you can get when you join up services from the service users’ point of view.  We 
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have a number of examples of really effective hospital discharge services that involve joint 
working between NHS trusts, individual hospitals, housing associations and social services 
teams to accelerate discharge, to ensure simple home adaptations are made quickly to enable 
prompt discharge and accelerate the journey of patients back to independent living.  Where 
we need to tighten that in the Bill is around clause 3 and, in particular, making an assessment 
of the need for home adaptations and housing-related support as part of that.   
Jane Ashcroft: We absolutely support the position around clause 3 and being very clear about 
the housing assessment and the very valuable role that aids and adaptations can play and 
being able to quickly access aids and adaptations to update a housing environment.   
The other thing I would offer is at a local level we have some experience of being able to use 
the sheltered housing environment as part of a discharge process to somebody’s home.  We 
need to think, in some cases, of our housing stock as an asset for our communities and for our 
health service, so we certainly have sheltered housing services where people will stay on a 
time-limited basis.  We probably would call that intermediate care if we were talking about it 
in a health setting, but we do not call it that because it is a housing service.  So it is about 
creating local solutions to look at available facilities—stock, buildings, people—that can help 
to speed up that discharge process in a way that is very appropriate for the person using the 
services.  
Domini Gunn: I would agree with both my colleagues.  The other point I would like to add is 
that there is a tremendous opportunity when somebody is in hospital.  One of the few 
advantages of being a captive audience is that there is an opportunity for people to ask you 
things about your re-ablement, about your recovery.  What we have been encouraging and 
supporting, and there are some very good examples of where it has happened, is doing a 
housing assessment at the point of admission.  If it is done at all, it is usually done at 
discharge, it is done very quickly and people get discharged back into homes that are not fit 
for purpose.  The cost to the National Health Service is huge of that happening and again that 
is all quantified by really good case studies.  Again, it is about the shared knowledge and 
understanding, because often when we have the discussions with hospital managers, with 
ward managers, certainly with senior people in foundation trusts, their eyes really glaze over 
in terms of housing.  It is not because they are not interested, but unless you have experienced 
problems with your housing—and most of us, fortunately, will not—it does require a leap of 
imagination and I think people cannot really understand the awful things that happen.   
There was a case in Derbyshire of a double amputee who was discharged on a Friday.  There 
were no aids and adaptations, no access, no food in the house.  He was back in hospital by 
Sunday evening.  It should never have happened, but you cannot be complacent.  Also, I 
would like to be able to say it is the exception rather than the rule.  Sadly, that is not the case.  
This Bill gives us an opportunity to be really explicit about expectations.  An excellent piece of 
work that can inform that, which was sponsored by DCLG and the Department of Health and 
involved a really powerful cross-section of people from housing, health and social care, is a 
resource pack called “Hospital 2 Home”.  It is well worth looking at.  It provides very practical 
advice for every layer within health, social care and housing about how to deliver effective 
hospital discharge.  So we have the tools; what we do not have at the moment is a very strong 
piece of legislation that requires people to do this.   
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Q242  Lord Warner: Could you give us, not necessarily now but in writing afterwards, who 
we pin this on?  These issues often turn on who should do this when the person, as you 
rightly say, is a captive audience in the hospital.  Is this an NHS responsibility or is it 
somebody else’s responsibility?   
Domini Gunn: Where it works most effectively is where the local authority, the health trust—
what was then the PCT—and the local authority housing authority have joint-funded a post.  
And it is so often about people, having the right person.  They do the hospital liaison, they do 
the aids and adaptations and they are joint-funded by all three partners—and that is the sort 
of model.  So it is not a case of putting another layer of responsibility onto a ward sister and 
saying, “As part of a hospital discharge you have to sort out the drugs, sort out the referral to 
the GP and now you have to do this housing assessment when that is not your area of 
expertise.”  With the ability to say, “Put this referral through.  Somebody will come and do 
this.  They will talk to the person as part of the liaison”, that post or posts would pay for 
themselves within less than 12 months.  

Baroness Pitkeathley: Is that someone who used to be called a discharge co-ordinator?   
Domini Gunn: Yes.  They have all sorts of wonderful names now.  They are often called 
“housing liaison” or “health and housing” and there are models: we have job descriptions, we 
have outcomes frameworks so we can measure the value for money.  The tools are there to do 
it.  What we do not have is any sort of requirement.   

Q243  Harriett Baldwin: I just wanted to highlight that I have come across another issue 
around this, which is that when someone moves back into their own home and they need 
adaptations but it is not social housing and they have got some money, they are not going to 
get any assistance whatsoever in making those adaptations and there is no support.  If they 
have £5,000, £10,000, £15,000 that they have saved, there is not usually any source of 
assistance in making any adaptations to make the home more liveable.  Is that just my area or 
is that across the board? 
Domini Gunn: It is an element of: is it a social adaptation or is it a health adaptation?  There 
is a certain pot of money that accompanies people immediately after hospital discharge.  It is 
a complex issue and it is also dependent on local policies and procedures and, most 
importantly, local levels of performance.  You can have a need for quite significant disabled 
facilities and you may be able to access a disabled facilities grant, but in some parts certainly 
of England at the moment it can take anything up to two years.  It is not unusual for people to 
die while they are waiting.  So there is the thing about local differences as well, which makes it 
very difficult to give a single response, because it will depend on the local area.   
Jane Ashcroft: I think it is an area that has seen significant change and reduction in service.  
We did provide home improvement services across about 60 local authority areas.  Some of 
those services continue to exist and they have moved them to other providers, but many of 
them have ceased to exist.  I think your point is a very important one that for people in social 
housing there is sometimes a route to support.  For people who are self-payers who want a 
good quality job done quickly, there is less information and less advice available and so 
people are reliant on local contractors and often there is an anxiety about letting somebody 
into my house to come and do the level access shower or whatever will make a huge, huge 
difference.  So we are back to local inconsistency, I think, and very bureaucratic processes for 
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people who are not seeking funding; they are seeking advice and quick support to get 
something done.   
Jake Eliot: The only thing I would add to that is to put it back on to Jane’s example of good 
practice.  We have a number of examples of our members’ services of handyperson/minor 
adaptation/minor repair services that begin life as services to specific sheltered schemes 
within a housing association, but because of the presence of the organisation as a trusted local 
provider, because of their position in the community that does tend to sit in between the local 
authority, social care and health, a lot of those services are sustaining themselves and growing 
through providing to the wider community and self-funders as part of that.  That is definitely 
an area of huge growth. 

Q244  Dr Wollaston: It is good to hear your support for having early identification on 
admission rather than discharge and rapid provision of aids and adaptations, but I just 
wonder what the current shortfall in housing is.  Where it is not possible to adapt somebody’s 
existing housing and what they need is completely different housing, what is the scale of the 
shortfall?  Would we be trying to legislate for something that just simply does not exist out 
there in the community?  I am just wondering what the scale of the shortfall is. 
Jake Eliot: We would argue that there is a shortfall for specialist accommodation, but also for 
the range of different housing plus support offers there are out there.  Our evidence across a 
number of pieces of research of both services and experiences of clients and citizens shows 
the demand for a breadth of options that simply are not there at the moment.  That includes 
specialist housing.  That is something that has been identified through the social care 
White Paper and the Care and Support Specialised Housing Fund is a useful addition to that, 
but it also stretches, I think, right across the spectrum of needs, so: higher need projects that 
combine housing and a care and support offer for those who need it, right through to the 
lower level preventative services, which might be for home owners and people in the private 
rented sector who just need bits of support here and there in order to sustain their 
independence.  That is a real challenge facing not just our sector at the moment, but local 
authorities too.  We have seen a big cut in the capital investment in the Affordable Homes 
Programme, which funds new specialist housing, which is helpfully ameliorated but not 
sufficiently by the Care and Specialised Housing Fund.  Critically, it is not just the capital 
funding to develop new specialist homes.  It is also—and this is what is particularly under 
threat at the moment—that mixture of revenue funding that you need to keep the service 
going, that you need to keep investors comfortable that that will be a good return.  It is a real 
challenge and that is one that a number of social care directors are speaking to our members 
about now.  I think part of the answer lies in ensuring there is that future supply, but also I 
draw attention back to Jane’s comment about more creative use of the existing housing stock.  
That might be repurposing some sheltered housing, it might be using private sector leasing 
and building a support package around that, but certainly bringing housing together with 
health and social care to look at the range of assets you have locally and trying to find more 
creative ways of using that stock. 

Q245  Baroness Greengross: Jake, you were talking about the role of well-known housing 
associations—people like Anchor, for example—in an area.  I think a lot about people in their 
own homes.  I wondered if you had evidence that other people other than the City of Hull 
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disregard—I mean, nobody asks for a ramp or a raised toilet seat unless they need it, because 
they are very ugly things to have around— 

The Chair: The Committee is adjourned, I am afraid, because we no longer have a quorum, 
and there is a division in the Lords, which means that we will adjourn for 10 minutes, and 
then we will pick up Sally’s question after that. 
Sitting suspended.  

Q246  The Chair: Looking around the room we definitely have our quorum.  We were about 
to have Sally’s question and I will come back to Sally’s question so she has a chance to ask it in 
full, but I think Judith was going to ask a question about information and advice. 

Baroness Jolly: Yes.  In the Bill, section 2 says local authorities must establish and maintain a 
service for providing information and advice relating to care and support.  Do you read 
housing into care and support?  Perhaps you would do, but maybe it should be more explicit.  
What are the pitfalls? 
Jake Eliot: We think it should certainly be explicit.  We are happy to read it in, but then we 
come from the housing sector and are steeped in that experience.  That example really shows 
up some of the challenges around making integration happen and some of the difficulties 
around the duties to simply give regard to.  The challenge of this Bill is to make those areas to 
consider explicit, but also practical, so it is meaningful to those working in the system, so they 
can make those connections.  We think it is very important that the need for housing, but also 
for housing support and, potentially, specialist housing too are captured in that, so that is a 
good nudge and incentive within the framework to make sure that if the social care authority 
has those contacts they are using them and, if they do not, that they seek out the right people 
to have those conversations and make those connections with.   
I think it will be a huge challenge to deliver top quality advice across all those areas, as it will 
be to deliver preventative services in the kind of financial climate we are in.  Part of the 
answer has to be in helping try and join up some of those dots at the moment in between 
social care and housing, which prompts fresher conversations and, possibly, some newer 
ideas as well about different ways to configure services, different ways to deliver services and 
different ways of meeting those care needs.   
Jane Ashcroft: It should certainly be explicit.  I think we all read it in.  I would argue it is 
impossible to give quality advice on care and support without talking about housing.  It is 
often the case that that conversation happens, but it should be made much more explicit, I 
absolutely agree.  I had another point and I have forgotten it.   
Domini Gunn: I agree with Jane and Jake that it needs to be explicit, because I think it has 
been implied for too long, as I said earlier.  There is also this issue for local authorities, 
particularly given the level of realism about budget constraints, which is effective signposting, 
because people will not come to you with, “This is my care need, this is my support need, this 
is my housing need” neatly parcelled.  They present as individuals, as part of the household 
and they want a response that is appropriate.  For one point of advice to be able to provide 
everything is probably a wish too far, but to have the local responsibility for commissioning 
or providing and able to decide at the local level really effective signposting that includes the 
expertise that local housing providers have.  We can make that more explicit and perhaps 
provide the Committee with a model of what we think a good service will look like, because 
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often that is what we do not do.  We say what we want, but we do not provide the detail of 
what it might look like in practice.  I think FirstStop is an example of a service that is having 
some impact, but its availability is varied across the country.  

Q247  Lord Mackay of Clashfern: I think I am right in saying at the moment the deferred 
payment system only applies to care home charges and it is proposed to extend that.  Do you 
agree with that as an extension and how do these things work in practice?  Further, do you 
think that it would be right that these deferred payment arrangements should apply to 
potential charges as well as to charges that occur at the time the agreement is made?  Of 
course, they will have been incurred by the time the payments are taken. 
Jane Ashcroft: Our experience of deferred payments in care homes is they can be useful for 
some people, so they should be one of a range of options that is available.  So we would 
support the extension of deferred payments to a wider range of services, but not as a panacea 
and not as the only option.  I think with many of the things we are talking about today it is 
about giving people choices, so we would certainly support the extension of deferred 
payments on that basis.  In terms of our experience of how they work in the care home arena 
at the moment, it is variable.  Local practice can be very different in different local authority 
areas, so whether there is awareness, how the payments are dealt with, for us, working across 
a number of different parts of the country, there is no consistency of knowledge of the 
opportunity and the way that the schemes are proactively offered or quietly made available if 
somebody asks, really. 
Jake Eliot: Very briefly, I defer to Jane’s practical experience of deferred payments in the care 
homes that her organisation runs.  In principle, yes, we welcome the extension.  It makes 
sense to reduce the risk of the crisis home sale.  The conversation I think we need to have is 
with local authority partners in the room as well, to consider eligibility, take up and 
promotion and how that would configure with some of those potential costs as well as real 
costs of managing this. 
Domini Gunn: The only thing I would want to add is who acts as the honest broker for the 
service user in terms of advising and making sure people are aware of the full impact, 
particularly issues of interest that is then charged on top of interest and how that will impact 
on property values, the huge variation in property values across England.  An assumption is 
often made about property equity, which is not there in some parts.  Again, the illusion of 
choice is an issue for people when they are vulnerable.  It is the reality of how that choice is 
operated that is important. 
The Chair: Thank you very much.  I am just going to check to see if any member of the 
Committee has anything else that they want to make sure they have asked today.  If not, I 
thank our three witnesses for their evidence today, for the various additional bits of 
information they have agreed to come to back to us on, and their further reflection on one of 
my questions as well.  Thank you very much. 
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Q248  The Chair: I would like to welcome you very much indeed; it is very kind of you to 
come along.  This session is open to the public and it goes out live as an audio transmission 
and is subsequently accessible via the Parliamentary website.  A verbatim transcript will be 
taken of the evidence and will be put on the Parliamentary website.  A few days after this 
session you will be sent a copy of the transcript.  Please check it for accuracy, particularly for 
your own part of it.  It would be helpful if you could advise us of any corrections as quickly as 
possible.  If after this evidence session you wish to clarify or amplify any points made during 
your evidence or have any additional points to make you are welcome to submit 
supplementary evidence to us.  You understand that our timetable is rather short so we would 
ask for any help of that kind to come in fairly promptly.  We aim to have this session finished 
around about 3.45—not absolutely exactly at that time.  I would like now for you to introduce 
yourselves if you would, please?  Shall we start on the right?   
Dr Braun: I am Yvonne Braun.  I am head of Head of Savings, Retirement and Social Care at 
the Association of British Insurers. 
Martin Coyle: I am Martin Coyle.  I am the Chief Executive of Action for Advocacy.   
Chris Horlick: I am Chris Horlick.  I am the Managing Director of Care at the Insurer, 
Partnership. 

The Chair: Would you like to make any introductions?  Or shall we just go straight to the 
questions? 
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Dr Braun:  As you wish.  At the Association of British Insurers we very much welcome the 
Bill.  We very much welcome that it has consolidated all the existing legislation into one 
single framework and that the individual wellbeing is at the centre of that framework.  That is 
very, very positive.  It is also very positive that economic wellbeing has been raised as one of 
the aspects of that.  Of course, information and advice to people is absolutely critical.  What 
we would see as perhaps the one thing that is missing in the Bill is a reference to financial 
advice because we believe that access to financial advice for your decision about care is very 
critical and can have very positive implications for the individual. 
Martin Coyle: Just so that people know who we are, Action for Advocacy is an umbrella 
group for independent advocacy providers in England and Wales.  We do not provide 
advocacy; we provide training, support, information and quality guidance around that.  All of 
our members are contacted by members of the public who are currently experiencing 
problems with the social care system or with the health system.  Getting this right is key to 
our aim to make sure that all people have a strong and equal voice.  We really value and 
welcome the participation principle and the wellbeing principle in the Act.  We just want to 
make sure that the mechanisms for turning those into a reality, particularly for those people 
who might have more challenges in getting their voice heard, are set in place as soon as we 
can. 

The Chair: You do not provide advocacy services yourselves? 

Martin Coyle: No. 

The Chair: Can you say to what extent there is provision for that throughout England and 
Wales? 
Martin Coyle:  There are varying estimates of between 600 and 800 independent advocacy 
providers across England and Wales.  They vary in size from organisations operating on a 
turnover of about £30,000 a year to some that are operating around £10-12 million a year.  
What we can see is that there is a set of statutory advocacy, independent mental health 
advocacy, independent mental capacity advocacy, NHS complaints advocacy and the 
advocacy that looks after young people.  Funding for that is maintaining a constant at the 
moment, although the amount of those services is increasing year on year.  For the non-
statutory advocacy—for people who want support in residential care, in accessing care who 
might be in a mental health hospital but not subject to detention—the funding for those 
forms for advocacy, which have a key role in prevention and proactive safeguarding, is 
decreasing very, very steeply at the moment. 
Chris Horlick:  I would like to echo what Yvonne said.  Just to put some stats on it: 43% of 
everyone who is residential care is entirely self funding.  If you add those to people those that 
are co-funding, paying some sort of top up, it is 57%.  Therefore a majority of people in 
residential care today are at least paying some of it themselves and most of them paying all of 
the costs themselves.  For a variety of reasons only 7% of them ever get regulated financial 
advice from a qualified adviser.  It is our belief, as contained in our submission, that unless 
the financial advice aspect of the information and advice part of the draft Bill is reinforced 
then it will be easy for the status quo to continue.  I am sure there will some questions on that. 
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Q249  Baroness Eaton:  The draft Bill says that local authorities have a duty to provide 
information and advice.  Do you think that is sufficiently clear and comprehensive?  Do you 
think it should be expanded in any way in the draft Bill?  If so, what do you feel should be 
included in that advice? 
Dr Braun: We submitted to the Committee some drafting suggestions and we would like our 
reference to care fees advice to be included in clause 2.  At the moment we could see the 
provision of financial advice could be referenced in subsection 3 of clause 2 because it talks 
about a local authority having to seek to ensure that the information it provides is sufficient 
to help people make plans for meeting their care needs.  I fear that in terms of its actual 
interpretation on the ground that might not be enough to make it clear to local authorities 
that financial advice is a really important component.   
Martin Coyle: The main point I would want to be expanded on in the Bill is the need for an 
independent source of advice and the source by which information is clarified—that it is 
honest, open, transparent, clear information.  That is something that is not explicitly spelled 
out as things stand.  When it gets into the advocacy bit, which I know you will come on to 
later, the independence aspect there is absolutely vital. 
Chris Horlick: I would agree again.  It is worth saying that information and advice are not the 
same thing.  There is a great danger that they just get merged into this amorphous thing.  
Particularly in relation to financial advice, it is very distinct, it is regulated.  It would be very 
helpful for the significant number of self-funders who deplete all their resources.  Some 
would argue it is because they have not had financial advice in the first place that that has 
occurred.  If they did have good, properly qualified financial advice at the outset, then that 
might never have happened.  Clearly that is of benefit to the individual and it is clearly of 
benefit to the state, if a robust mechanism can be developed to ensure that local authorities—
if they are going to be charged with this information advice piece, and it appears they are—
make it happen rather than allow them, without being rude to local government, to 
demonstrate that they have ticked the box to say they have done that and things carry on 
much as before. 

Baroness Jolly:  Can I just add something to the question?  Several witnesses that we have had 
before said they thought it might be useful if information and advice could be extended—and 
it is not totally clear what it is for—to include housing.  There are many innovative solutions 
that include housing and if it is just financial advice that we are talking about then that is 
quite narrow.  Do you have any views? 
Chris Horlick:  Yes.  The desire to see financial advice explicitly included should not be taken 
as precluding other forms of advice.  There are a range of places where people go to get 
advice.  It should be impartial; it should be good: it should include housing and the whole 
range of choices: there is no doubt about that.  The area that has perhaps been missed is 
regulated financial advice.  That is why we specifically refer to that.  Housing is an absolutely 
essential part of the equation. 

Q250  Lord Warner: I just wanted to follow up on your answers on information and advice.  
Would it be your view that the Bill would be improved if at the end of clause 2 we had some 
statutory definition of information and advice?  Would that help clarify for local authorities 
and indeed the public what we meant by those terms? 



Draft Care and Support Bill     236 
 
 
 

Martin Coyle: There is a risk in doing that.  If we try and be too specific on the face of the Bill 
itself we might find ourselves accidently limiting what is available.  What would be incredibly 
helpful is for the face of the Bill to contain a reference to guidance, which clearly sets out what 
the breadth of that is.  The level of detail and knowledge and variability according to local 
needs could be too broad to include it on the face of the Bill.  We should give a very clear 
pointer to local authorities of what they need to be considering. 
Dr Braun:  A distinction is useful if you talk about financial advice, because with regulated 
financial advice comes a whole regulatory framework that is there to protect the consumer.  
Ultimately, financial advice is really about the consumer being able to transfer the liability for 
taking a wrong decision to a regulated adviser.  That adviser has a number of duties under the 
FSA rules, for example the duty to act in the best interests of the customer; the duty to treat 
the customer fairly.  With regulated financial advice also comes access to redress.  That is why 
that piece is quite important.  Financial advice is qualitatively different from advice in general 
terms. 

Baroness Jolly:  The questions that Lord Warner posed pretty well covered the ones that are 
in that one and number 2. 

Q251  Barbara Keeley:  We have already touched on this but perhaps you could expand if 
you want to.  How do you think the duty, as currently drafted, makes clear what local 
authorities are expected to provide?  That is the first thing.  You made the point about there 
being no definitions of information and advice, but the specific point is whether you think it 
should go beyond signposting.  We have had different evidence on signposting.  Local 
authorities see that as something they should be doing but some people giving evidence have 
talked about it not being helpful and being signposted to an endless loop of people before 
they got to any advice—if they ever got to any advice.  Perhaps you could say if more could be 
done to make that clearer and anything specific around signposting. 
Chris Horlick: If it is a choice between signposting or doing nothing then signposting is 
definitely welcome.  However, signposting does not really work in respect of financial advice.  
I also chair a not-for-profit organisation called Paying for Care, which is working with 64 
local authorities and it is running a series of pilots with them to see how we can try and help 
self-funders get the information they require and, if they require it, get financial advice 
because not all of them do. 
It is clear that where a signposting mechanism is in place, very little happens.  There is very 
little measurable output.  It is perhaps not surprising.  Buckinghamshire, West Sussex and 
Essex all operate a signposting system.  It is worth pointing out that it is probably a maximum 
of 30% of self-funders who go down the local government route anyway, so we are already 
missing out on a whole host of people who would never go anywhere near local government 
for this.  This will change if we get a cap.  What happens is that a self-funder comes to the 
local government.  They leave with an additional piece of information—other than the county 
specific booklet, which is more or less an advertorial for care homes—which is, “Here are 
three financial advisers that we have sort of checked out and you could call one of those if you 
are interested.”  The reality is that most of these people—and it is typically the powers of 
attorney or children and typically the daughters of people in need of care and support who 
are in this position—have got a whole host of stresses on them at that time.  Phoning a 
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financial adviser is probably the last thing they want to do.  It might be the best thing they 
ever did but it is the last thing they want to do at that time, for understandable reasons. 
Where we have run pilots where there is a hard-wired mechanism for example, Norfolk, 
Suffolk and Nottinghamshire—I included an explanation of the Nottinghamshire pilot in the 
evidence—the results are very significant.  Not a single citizen has refused to be transferred to 
the telephone-based advice service.  In Nottinghamshire, which has only been running 
properly for four months, the numbers taking financial advice have gone from a national 
average of 7%—and actually lower than that in Nottinghamshire—to 22%. 
That is helpful.  It has not been running long enough to see what the actual outputs of this 
are, but it is helpful on two levels.  One: it is clear that a number of people can be helped just 
by the helpline pointing out that there are non-means-tested benefits available.  That might 
be enough to enable them to afford the care package that they have.  For others who are 
choosing an expensive residential care home, maybe they need to look at full financial advice 
to sort that out and they are doing so. 
It is clear that a referral mechanism works.  It is in the interests of the local government 
because it delivers a better, more seamless service.  It, at least in theory, enables them to save 
money at some point down the line because some people will take a product that means they 
never run out of money.  It is better for the consumer concerned because they have some 
choice over their care journey and have got economic wellbeing, which Yvonne talked about.  
A referral mechanism is preferable if it is possible; signposting is at least better than doing 
nothing. 
Martin Coyle: I agree that active referral is generally preferable to signposting, but both are 
pointless unless there are some resources available to the groups that are meant to be picking 
up the need on the other end.  It is also pointless unless there is understanding of what you 
are actually referring people for.  If you refer people to advice services when what they need is 
advocacy no-one ends up happy and the people in need of a great deal of support do not get 
what they need.  Precious resources get wasted that way. 
One of the things we can look at, taking this forward, is making sure that there are clearer 
understandings of what is available locally in terms of their need to support local people to 
participate in decisions about their care and support, what resources are available locally and 
some matching up of those.  At the moment it is done in so much of a piecemeal way with 
individual organisations responding to individual bits of need with very little apparent 
overview of what is happening in the local situation.  It becomes a bit too much hit and miss: 
you might be referred to the right service, you might not.  That is simply not good enough 
when people are facing such important decisions about their future. 
Dr Braun: I would agree with what Chris has said about referral being preferable to 
signposting.  Just giving a leaflet to someone, who is probably already very distressed, and 
their family is not necessarily going to make a difference. 

Q252  Barbara Keeley:  I will ask a supplementary question to whichever member of the 
panel wishes to answer it.  How confident do you currently feel that those information and 
advice services and referral mechanisms, if that is the appropriate thing, will be available in 
local authorities?  Do you think this is something with a long way to go or you can see it 
developing?  How do you feel it will develop? 
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Chris Horlick: For financial advice it is in its infancy.  There is a range of different models but 
probably Norfolk, Suffolk, Nottinghamshire; Gloucestershire have now started and there is a 
range of others that we are working with.  Birmingham and Hertfordshire are about to do it 
as well, which is good because the previous president of ADASS and the current one are 
involved in that. 
However, it has got miles to go if this is going to become a national service.  I am certainly not 
saying that Paying for Care is the only mechanism to do it.  What we have done is put a 
resource together.  It had 500 financial advisers on a website, it has information and it has the 
telephone service as well.  Local authorities may choose a subsection of those to be the ones 
they want to use.  They may be an addition to being regulated, qualified and experienced.  
They may well want people who are in their local communities; they may want a mix of male 
and female advisers; they may want people who can be members of the Society of Later Life 
Adviser.  They want people who a members of Symponia or other organisations.  There are 
various criteria for these advisers so that local authorities can become as comfortable as they 
can that they are selecting the right people.  Putting this not-for-profit triage service between 
local government and the adviser removes some of the risk from the authority from being 
accused of pointing someone at a duff adviser for example.  It has a long, long way to go.  The 
advisers are there.  There are enough advisers to advise self-funders on care.  There is no 
question about that. 

Q253  Baroness Eaton: I think you may have already answered the question; it was that local 
authorities do not need to be the providers.  It would not be that those people were employed 
by the local authority but provide a service to be accessed.  You made that quite clear in what 
you said. 
Chris Horlick: Yes.  I absolutely agree with that. 

Baroness Eaton: The question suggested that they are the providers and your view is that 
they do not need to be the adviser, but need to make sure the advice is available. 
Chris Horlick: I would go further than that.  I would say they should not be the adviser.  It 
would be a tricky thing for local government to go down. 
Martin Coyle: If I can add one thing further to that: that we look at the availability of the 
advice and information that goes beyond financial advice.  I am aware that I am wading out 
of the shallow waters of my knowledge here because my specialism is advocacy not 
information and advice.  There are other members of the current alliance support lines like 
AdviceUK and Independent Aid who would love to engage with you on giving you the full 
information here.  What we do know is that people struggle to find advice.  Advice services 
are currently having funding cut; they are facing quite a bleak future.  Although there is a 
great mechanism for financial advice, we need to be aware that that is not the picture across 
the board, particularly not relating to care decisions. 

Baroness Jolly: I wanted to be clear: would the sort of world that you are describing also work 
for a third of the population who are not old but who have other sorts of needs?  Clearly, they 
need information and advice as well.  Yours is very much geared to those who are reaching 
the end of their time and looking towards a care home but this other part of the population 
will also be in need of advice and information.   
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Chris Horlick: The service that Paying for Care provides does not include younger adults with 
a range of disabilities.  It is for the older population. 

Q254  Harriett Baldwin: I want to clarify: when we are talking about this advice that you say 
is widely available, Mr Horlick, I thought that now with RDR you have to pay a fee right up 
front for most of this advice.  Would it be adequate in your view if the legislation just required 
a local authority to signpost people to an advice service they had to pay a fee for? 
Chris Horlick: RDR is designed to protect consumers not to make it more difficult for them 
and it is designed to take away the possibility of a rogue adviser advising someone to take a 
particular product because it contained a higher commission payment for them. 

Harriett Baldwin: But it does require you to pay up front for the advice. 
Chris Horlick: It does at a point.  Most advisers and all care advisers, to my certain 
knowledge, will have an initial consultation with a client, which is free.  That is to identify 
whether it is going to be worth continuing those conversations.  During that initial 
conversation, if it becomes clear that the customer would benefit from further advice, then 
there a range of different ways in which payment would be made.  You are right: it is an 
adviser-customer agreed fee up front.  It may be staggered.  For example, a care annuity 
typically takes three months to complete, sometimes six months to complete, very often 
because a house is being sold as part and parcel of the arrangement.  These are quite long, 
drawn-out affairs.  A common approach is for an initial report to be produced.  RDR is very 
new but what appears to be the case is that about £199 is the cost of that initial report from a 
financial adviser and that will lay out the range of options that that customer and their family 
and their powers of attorney should consider.  Thereafter, there will probably be further fees 
to pay.  That is broadly how it works.  You are right that it is an up front adviser charge. 

Q255  Harriett Baldwin:  Do you think it would be acceptable if the advice that was 
signposted was all advice that you had to pay an explicit fee for? 
Chris Horlick: It is important to recognise that the initial conversation is not.  So if we take 
the Notts experience, for example, they get referred to the triage service which is completely 
free.  That may well address all of their needs.  It is only if they go on to receive regulated 
financial advice that there may be a charge.  The initial conversation—which is typically over 
the phone, not face-to-face—will be free for the initial financial advice conversation as well. 

Harriett Baldwin: I want to ask the insurers a question about what essentially is an insurance 
problem.  I do not know whether I am going to need to fund my care.  Is there any insurance 
product that is available to someone like me in their fifties where I could start to insure 
against this possibility later in life?  If there is not, why not?  Should there be more concrete 
clauses in the Bill to cover the creation of an insurance market? 
Dr Braun: There was a very small pre-funded insurance market many years ago that shrunk, 
possibly because there were discussions about what to do in terms of helping people avoid the 
catastrophic costs.  Now there is effectively no product in the market; it is just products that—
I should not say “just” as they are very useful products—help you when you are in that 
situation.  Whether the Bill can make provision for an insurance market to revive is 
questionable, because it is tied in with whatever decision the Government eventually decides 
to make on the Dilnot Commission’s recommendations.  A market will arise if there is 
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demand.  There will be demand if the system is understood.  At the moment the system is not 
very well understood.  Lots of people think that care is free, like the NHS.  The Dilnot 
recommendations, if enacted, will also have to be explained to the public and then we will 
have a better chance of understanding just how large that market will grow.  Your question is 
about implementing Dilnot and the cap; it stands to reason that if there is a cap then there is 
going to be a better situation for people than the situation is now.  It is likely that there will be 
a larger market than there is now. 
Chris Horlick: There are two potential types of insurance, broadly, for long term care needs.  
One pre-funded—so at your age—and one at the point of need.  One exists, the other does 
not.  We were the last provider of pre-funded long term care insurance.  I suspended the 
product three years ago, probably simply because no one bought it.  There is a massive inertia 
with regard to future potential care costs.  The main reason is that nobody has the faintest 
idea out there in the country that they might have to pay for this.  They think it is somehow 
part of the NHS.  One of Andrew Dilnot’s recommendations—and of course Lord Warner’s—
was an information campaign.  Not just better information and advice but, I think it was 
called an awareness campaign, to inform the public that this is something that is not free at 
the point of need. 
It is therefore interesting to look elsewhere at whether pre-funded long term care insurance 
can work.  From a pure technical insurance perspective, it is very difficult.  What is not 
difficult is to say, “You give me a pot of money and I will guarantee to pay you something at a 
point of time in the future, subject to certain criteria.”  Activities of daily living are what we 
like to use, but it might be eligibility criteria for example.  You could see an insurance product 
that could develop to fund the care because there are some certainties: you know how much 
the cap is going to be, you know what the eligibility criteria are and you can therefore work 
out what premium is required.  However, for an unknown event and for unknown costs it is a 
bit more difficult.  If we look at America, the three largest pre-funded long-term insurance 
companies closed to new business over the last 18 months.  The reason is that it is very 
difficult to know when someone is aged 40 or 50 whether they will need care.  If they do, what 
type of care it will be?  What might that cost in 20, 30 or 40 years’ time?  You can deliver a pot 
of money but whether that is adequate for that customer’s needs or not is a completely 
different matter. 
To look at the point of need insurance, which is what we sell, what immediate-needs 
annuities are, you are dealing with a range of certainties.  You are dealing with someone who 
is in care or about to go into care.  You know how much money they require.  It is unusual for 
someone’s care costs to alter radically once they have entered residential care.  You know how 
much they have and how much they need to top up.  You can agree an inflation rate with the 
care home so that it is funded.  They then simply pay a premium and transfer the risk.  The 
insurer pays the care home for as long as that individual lives.  That is easily doable.  Indeed, 
the PSSRU has said that up to 40% of all of those people who are self-funders in residential 
care could both afford and would benefit from an immediate needs annuity.  That would 
actually create a market.  You would have a whole load more insurers coming into the 
market.  People do not buy it because they have not got the foggiest idea it exists and nobody 
refers them to financial advisers who sell them. 
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Harriett Baldwin: My supplementary question for Dr Braun is if the Dilnot 
recommendations of a cap were brought in, would you see that stimulating demand? 
Dr Braun: They are an important milestone but—very much as Chris has said—on its own 
the cap is not going to stimulate demand.  It will need that awareness campaign, that 
information for people to understand what the cap covers and what it does not cover.  It is a 
relatively complex mechanism. 

Harriett Baldwin: For the whole panel, would the advice for self-funders be significantly 
different to those who will be eligible for the local authority provided care?  Is the draft Bill 
adequate or does it need to be changed to accommodate the difference between those two 
categories of people? 
Chris Horlick: Those who are being funded by the state need the range of advice that they 
need and it should be the broadest range available.  Self-funders need all of that plus regulated 
financial advice.  That is the best way to look at it.  I agree with the point that it needs to be 
independent, good, and robust; it needs to be all of those things.   

Q256  Baroness Pitkeathley: We have talked about the general duty in clause 2 about 
providing information and advice.  You have made the indication, and I am sure the 
Committee accept that information and advice are not the same thing.  I want to turn to the 
question of advocacy.  Do you think the duty should be extended to include advocacy?  
Should the duty also later on in the Bill to provide information and advice to self-funders be 
extended to include advocacy.  Why, and, if so, how would it be done? 
Martin Coyle: You are not going to be surprised when I say that the general duty should be 
there to provide advocacy.  You could almost say that that duty is implied through so much of 
the Bill so far that we may as well at least spell it out.  The way the Bill stands, it talks about 
the duty in the wellbeing principle to make sure that adults are able to be protected from 
abuse and neglect and to have control over day to day activities including care and support 
provided.  It also talks about the need to ensure that, “The importance of the adult 
participating as fully as possible in decisions relating to the exercise of the function 
concerned.”  It talks about, “Being provided with the information and support necessary to 
enable the adult to participate.” 
There is a whole bunch of people for whom information and advice is not enough.  We have 
seen this time and again.  Many groups of people have the information and have the advice 
but once you are in the care system the control that you try and exert over your own care is 
dismissed; it is over-ridden.  This is either because of constraints of care provision or 
prejudices against people with learning disabilities or mental health problems or older people.  
Very often, people find themselves in care systems that feel like closed flutes where there is no 
external scrutiny and where things happen for the sake of the system, or at least at the 
convenience of the system.  Very often if it is that external voice that is willing to challenge 
that is very much needed. 
If we talk about why it should be expanded, there are a couple of clear answers.  The basic 
right that everyone in our society should have to expect that they will be treated with dignity 
and respect and that their views will be valued when they speak about decisions about their 
care is an absolute fundamental thing.  It is something that is enshrined in the Mental 
Capacity Act but which people do not experience as a reality far too often.  You could say that 
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I would say that because I am from an advocacy background, but the Law Commission, when 
it was reviewing social care law, talked about the need and the value that individuals place on 
having access to independent advocates and how that made the exercise of choice and control 
the reality in people’s lives.  If we look at the outcomes of a depressing number of abuse 
inquiries—not just into the recent Winterbourne View situation but if you look back on 
Sutton and Merton, or in Cornwall, or on the Kerr/Haslam inquiry—where they talk about 
the need for someone external to be able to raise concerns to.  If you are being abused by 
someone who is part of a care system it is hard to raise your concerns to someone who is part 
of that care system. 

Q257  Baroness Pitkeathley:  I am sure we appreciate that you do believe that advocacy 
should be included there.  What about for self-funders? Would you include them? 
Martin Coyle: For self-funders, once you are involved in the system it is not the nature of the 
funding that is necessarily the critical point about your experience of care.  There was a 
wonderful report by Think Local, Act Personal.  It talks about the journey of people who self-
fund.  It says, “Time and again, people described the struggle to obtain appropriate 
information, advice or advocacy to help them in making life changing decisions.  The 
challenge for local councils is that many people simply do not think of approaching them … 
in part because of lack of knowledge, while others are deterred by … stigma … the experience 
was of little information being offered and ‘signposting’ to other sources of support was 
usually negative.  The most frequent experience was of people being given a list of care homes 
and left to find their own way.  Having sufficient resources to be self-funding is not, of itself, 
any guarantee that people will have greater control over their situation”. 
Chris Horlick: I agree very much with that last point.  The question would be: who funds the 
advocacy?  If the implication is if it is included in the Bill then it is a responsibility of local 
government to fund an advocacy service for an individual; they do, in effect, for someone who 
is being funded by the state.  It comes down to who is going to fund it for a self-funder. 

Baroness Pitkeathley: That was going to be my next question.  Please do carry on.   
Chris Horlick: The question would be, “Where is the money coming from?”  Local 
government is hard-pressed enough as it is without putting another duty that will cost 
something on them.  There are organisations: I met with the Chief Executive of Citizens 
Advice Birmingham last week and she is trying to develop a care advocacy service.  She is 
trying to get funding for it.  What that will focus on is ensuring that individuals maximise 
their benefits and reduce their costs, possibly by negotiating with care homes and so on.  
There would be fee to be charged for it that would be repayable if they did not benefit by 
more than the fee over the first year.  That seems to me to be a pretty good idea for the 
Citizens Advice Bureaux; it could be a good idea for social enterprises and others.  I think that 
is the best way for it to emerge and develop. 
Martin Coyle:  If I may pick up on a couple of points there?  First of all, a huge number of 
people in care—whose care is paid for by the state—the care does not fund an advocacy 
service.  It absolutely does not.  It should do.  There is the Care Quality Commission’s 
guidance on inspection regimes, on the importance of having the individual included in their 
care.  It includes specific recommendations that there should be appropriate access to 
independent advocacy.  Time and again we see it is not happening, even when there is a 
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statutory duty to provide advocacy services.  Let us take for example Independent Mental 
Health Advocacy services.  CQC’s Mental Health Act report last year said that there were a 
minimum of 30% of services—I think this is right—where it was clear that the funding to 
provide the service was insufficient to meet the demand and that, further, there were other 
services where all that was provided was a leaflet that you might want to contact an advocate.  
I quote: “This means that these people’s right of access to advocacy is largely theoretical.” 

Baroness Pitkeathley: Sorry to interrupt you, but would that include then having this on the 
face of the Bill or in guidance as you mentioned before? 
Martin Coyle: I would suggest that having the advocacy part on the face of the Bill and what 
that means in guidance.  If we take one question about who would pay for it, there are a 
couple of important aspects.  First of all, the advocacy we are talking about is not about 
negotiating the price of care homes; it is about how you are treated when you go in there.  
Really important research from the Old People’s Commissioner for Wales points really clearly 
to, time and again, when people go into residential care there are many references to people 
saying that it was advocacy that got them treated like a person not like an object.  That is 
fundamentally important. 
Secondly, as we are seeing CQC saying care homes should be providing access to advocacy, if 
it is state funded, I would like to know why advocacy groups out there are not seeing any 
money coming out that way.  I do not see that much of a difference when it is from self-
funders.  Thirdly, it is interesting that we asked the question “where does the money come” 
from when we are talking about advocacy but not when we are talking about advice and 
information.   

Q258  Dr Wollaston: I will come on to a related issue about how people manage direct 
payments and how they manage personal budgets.  Do you feel there is sufficient provision 
already out there and within the Bill to make that happen effectively?  It is a huge area of 
concern. 
Martin Coyle: What we currently experience in feedback from our members is that the reality 
is wildly variable depending on the local area that you are in.  We tend to see that people are 
more likely to be offered direct payments or personal budgets if you are intelligent, fluent, 
able to express yourself, probably middle class and know how the system works.  This means 
we start to get a two-tier system operating there.  The EHRC said a couple of years ago in 
their statement from Safety Net to Springboard that unless there is the provision of good 
information, advice and advocacy outside the personal budgets programme, what you will see 
is a differentiation of people’s expectations of care services. 
We can see situations where involving advocates has really helped people to focus on what 
they want to get out of the personal budget system.  It is that initial planning where you can 
make such a massive impact by getting the right plan first time, rather than dealing with 
consequences of mostly failed plans, where there is a great way forward.  In terms of the 
actuality at the moment, that is not out there.  When you make the participation principle 
meaningful and real by including appropriate access to information, advice and advocacy that 
is related to a measurement of local need, then you can start to find a way of making those 
entry points to personal budgets far more manageable and meaningful for a wider group of 
people. 
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Q259  Lord Warner: You answered the question I was going to ask, in that you do think that 
financial advice should be explicitly provided for in the Bill.  I am clear about that.  I am still a 
bit hazy from some of the answers you have given as to what you think financial advice 
actually covers in terms of the Bill.  Much of what you were saying, Mr Horlick, seemed to me 
to be about regulated financial service sector products, rather than some of the wider issues 
that people want advice on.  I do not want to do a commercial for the Dilnot Commission, 
but when we asked about this in terms of the public, what they were concerned about was 
three very related questions: what services are out there for me?  How much do they cost?  
How am I going to pay for them?  They were all linked together in the public’s mind.  We 
have been having a conversation this afternoon that rather fragments all of this a bit.  How do 
you think the Bill should be dealt with in terms of providing the last bit of that, how am I 
going to pay for it?  It is not just financial services produces that will answer that question for 
people. 
Chris Horlick: I accept that.  It is important to understand what specialist care fees advisers 
do.  For them it is not about the sale of a product.  It is about enabling someone to make 
good, informed choices over how they are going to fund their care.  They are a self-funder; 
that has already been decided; that is the means-tests system.  That may change, go up, or 
disappear.  Whilst there is a means-test system we have people who are de facto self-funders.  
They have this additional requirement beyond all the other advice, advocacy services, all of 
which I agree with.  There is already statutory provision to provide; whether it is done or not 
is another matter. 
It seems to me that the regulated financial advice business is a different thing.  What does a 
specialist care fees adviser do?  They do the usual fact-find on the individual.  They identify 
what they need.  They will go through things like, “Have you made a will?  Have you got your 
powers of attorney sorted out?  Are you getting the non means-tested benefits that you are 
entitled to, registered Nursing Care Contributions, Attendance Allowance for example?”  All 
that is part and parcel of a good, qualified care fees adviser’s job.  Most of the good ones have 
links to people who can advise on how to choose a care home and so on; there are quite a 
number of sources for that. 
Having done all of that, if there is a short fall, then they start talking about, “How we are 
going to meet that short fall?  If you are going to a care home, let your home.  Do you want to 
hang on to it?  Do you want to borrow money against it?  Do you want to release equity?  Do 
you want to buy a product that will give you some guarantees over meeting your care costs?”  
It is looking at the whole range of options that are available.  As we have already discussed, 
there are not that many specific products available to fund care fees, not that many products 
designed specifically for that.  It is more about looking at other things. 

Lord Warner: Is that what you are asking the Bill to provide are through the medium of the 
duty on local authorities?  Are you saying that that is the kind of product and service that 
should be available to people as a result of this duty on the local authorities to provide an 
advice service? 
Chris Horlick:  Yes. 

Lord Warner:  For everybody? 
Chris Horlick: No, for self-funders. 



Draft Care and Support Bill     245 
 
 
 

Lord Warner: Some people may not know they are self-funders before they become self-
funders. 
Chris Horlick: Local government is pretty good at that bit of identifying who is a self-funder 
or not.  It is very much in their interest to do so.  Once that identification is made, then there 
should be a duty to refer if possible, signpost if not, to qualified, regulated, financial advice.  
That is what I am saying.  That will benefit people hugely. 

Q260  Lord Warner: Would you and your colleagues then go further and say the local 
authorities should be using its power in clause 3 to make a market in these.  It is quite 
generally drawn, the making a market provisions; should we be thinking about making a 
market in these advice and even advocacy services? 
Chris Horlick: Possibly in advice and advocacy services, but not in regulated financial advice.  
It is a really dangerous territory for local government to stray into, unless they want to end up 
regulated by the FSA and its successors as well as everybody else.  I doubt that would be 
welcomed by local government, let us put it that way.  It does not mean it should not have to, 
of course. 

Lord Warner: I am not sure that all the provisions will be welcomed. 
Chris Horlick: No, absolutely; I am sure that is true.  However, a referral mechanism would 
be helpful for self-funders because they have this different need.  They have to pay out of their 
own pocket and they are a large body of people.  Who is going to help them with that?  Who 
is qualified to help them with that: only regulated financial advisers. 
Dr Braun: I want to echo that sentiment.  It is important to understand that regulated 
financial advice—certainly in the sense that we advocated here, namely people who have the 
CF8 qualification—are not just financial advisers.  They do understand not only the products 
but also how the products interact with state benefits and with the local authority 
assessments, and the tax and legal implications of all of that.  People need holistic advice in 
that sense and that is precisely what financial advisers with that qualification, which we 
suggested for the Bill, are able to provide.  That is a lot more than just advising you to buy this 
particular product, if you see what I mean. 
Martin Coyle: Action for Advocacy was fortunate to be funded by the Department of Health 
to look at the implications of the financial abuse advocacy project.  I thought it worth sharing 
a couple of things.  It is about broadening out what the advice is.  Many people just are not 
being given support to look at how to set up and manage direct debits and payments.  It 
makes a significant difference to how long they can stay inside their own home.  Secondly, 
getting people at the starting point of dementia illnesses to consider what their options for the 
future are—how they would access and apply for lasting powers of attorney—is something 
that we need to be looking at doing at the moment.  Too often the decision is made too late 
and it gets too complicated then.  People’s wishes are not as strong as they could be.  Finally, 
people definitely need support when we get to the stages of safeguarding proceedings  and 
dealing with powers being put in place to try and manage people’s money to make sure that it 
is the individual’s view that is kept central to that and not the process of safeguarding itself. 

Q261  Dr Wollaston: Can I ask you to clarify something for me?  I am hearing loud and clear 
that nobody thinks local authorities themselves should be the specialist fees advisers but 
should have that conducted by somebody else.  Do you think that within the Bill we should 
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make it clear that the duty to fund that initial advice should be for everybody, irrespective of 
whether they turn out eventually to be a self-funder?  Very often wealthier people might still 
not choose to take this up, even if it is clearly in their best interests to do so. 
Martin Coyle: If it is about particular advice about care fees and stuff like that, I am aware 
that I am out of my depth.  The Think Local, Act Personal report was very clear that there are 
people out there who are self-funders, who just do not know where to turn for support at the 
moment.  They do need that support.  There is also the question about how you would get 
them to access that. 
Chris Horlick: In my view, the person receiving the advice should pay for it.  Whether they 
choose to avail themselves of it or not is up to them.  If they suffer catastrophic consequences 
having turned that advice down they have to take some degree of personal responsibility for 
this. 

Dr Wollaston: Sometimes these are quite vulnerable people who might not recognise— 
Chris Horlick: If you take our products, 98% of them are bought by powers of attorney, 
typically the children of older people.  They are not bought by the older people themselves.  
Another reason the process takes so long is that a huge consultation goes on with the family 
as a whole.  There are quite often, anecdotally, significant differences between what sons and 
daughters would choose to do.  The sons are more interested in getting their hands on the 
loot and the daughters are more concerned about looking after Mum.   

Lord Warner:  That is a sweeping generalisation. 
Chris Horlick: Yes it is a sweeping generalisation, but that is anecdotally what we hear.  If you 
have a system where everybody—all self-funders, in addition to poor people who are being 
funded by the state—goes to the local authority because that is where the meter for the cap 
starts ticking, and therefore there is a major incentive for them to go, then it is a fantastic 
opportunity to say, “We have got everyone.”  Not everyone will go, obviously, but the vast 
majority—certainly more than the 30% who currently go—will go to their local authority.  
There is an opportunity to say, “Now we have got all these self-funders in this place we can 
develop a mechanism to get them the financial advice that they need.”  The initial 
conversations are free, and over time there will be costs to pay.  I have no brief, believe it or 
not, for financial advisers.  I am an insurer.  They sell our products, but that is all.  There are 
some good ones out there; there are lots of really good care fees advisers out there and I think 
the individuals should pay—those individuals who can pay.  That is how the system works. 

Dr Wollaston: Could I press slightly further?  In my experience, having looked after people at 
this time of their lives, in practice quite often people did not even have sons or daughters and 
they were at a particularly vulnerable point in their lives, although they were not quite at a 
point where they clearly had no capacity.  There were real issues where it was very frustrating 
that you could see something would be in their best interests but they did not want to take 
that advice.  That is why I am wondering whether you feel that we should have provision in 
the Bill to make sure at least everybody has at least an initial session where they are given 
clear advice. 
Chris Horlick: I accept not everyone has sons or daughters but they will either have a power 
of attorney in place or they will be under the office of the public guardian. 
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Dr Wollaston: Not necessarily, I am afraid.  That is not my experience. 
Chris Horlick: Or they will be about to be.  If not then the system is failing elsewhere and that 
is a different problem.   
Dr Wollaston: That is not my experience. 
Chris Horlick: Case in point: my 91-year-old friend is in a well-known, branded care home in 
Kent has been in there four years now.  She has been self-funding.  It is £52,000 a year.  It was 
a year and a half before I could persuade her lawyer—I was going to be rude about him but I 
had better not be—who is her power of attorney, to even look at financial advice.  Well thank 
God he did; because she paid a premium, her fees are now being paid by an insurance 
company and they will be for as long as she lives.  She will never have to pay a bean more and 
it has protected the residue of her estate.  If there are people who fall through the net then—
and there always are, I know that—I think that is your job to sort out rather than ours.1 

Dr Wollaston: Well, I was just merely asking for your advice as a witness. 

Q262  The Chair: Are you suggesting any form of financial advice other than from regulated 
financial advisers relevant to this Bill? 
Chris Horlick: In so far as it is possible to discuss financial issues that are not regulated then 
there is clearly a place for that in the whole information and advice space and it might be 
what my colleague was talking about earlier.  Who does that is a different matter from the 
regulated advice bit. 

The Chair: It includes financial advice. 
Chris Horlick: It depends: how do you define financial advice?  That is why I am trying to be 
very clear about what regulated financial advice is, as opposed to general advice and 
information. 

The Chair: Are you expecting or are you suggesting that the local authority should have 
power at least or maybe a duty to provide or arrange for the provision of that kind of advice, 
that non-regulated financial advice? 
Chris Horlick: I think that would be extremely helpful, yes.  That fits under things like 
advocacy.  I mean fits in the general information, advice and advocacy piece. 

The Chair: Would there be a need for regulation within the care structure of that kind of 
financial advice? 
Martin Coyle: That gets to a really interesting question, because if we look at the work that 
our financial advocacy project has been doing, it is a relatively new field.  It is an area that is 
developing.  There are different models that are operating.  Although we can see some clear 
benefits for individuals and local authorities to be funding this kind of service, there are very 
few of them around at the moment.  That is one of the reasons why I am suggesting guidance 
would be a good place to define the extent of advice.  When it comes to the regulation of 
those people, if they formally up the speed or there is no formal regulation of advocates, 

                                                       
1 Chris Horlick clarified afterwards“There will always be people who fall through the net – elderly and frail people who have no children, no 
power of attorney and no friends who will be able to help. However, those people usually fall under the remit of the Office of Public 
Guardian.  
It is the role of the local authority and existing legislation to ensure that the system works.” 
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regulation is devolved to local advocacy providers and to commissioning groups and through 
a quality marking system of advocacy providers.  It is the organisational level rather than the 
individual.  It would take quite a big chunk and quite a lot of infrastructure to change that to 
an individual level, I think. 

Q263  Baroness Jolly: Clause 16 talks about deferred payments.  Do you agree that, 
essentially, deferred payments are financial products, and does the draft Bill make sufficient 
provision for advice and information to people to make informed decisions on deferred 
payments arrangements? 
Dr Braun: Yes, we would definitely see deferred payments as essentially financial products.  
You could have loans secured against a charge taken on an individual’s house—so effectively 
a reverse mortgage, if you like—and also the Bill says quite clearly that secondary legislation 
can require or permit the local authority to take interest and administration charges.  It makes 
it very similar to a financial product.  The concern that we have is really the same concern 
that I raised at the beginning: there is no requirement here for financial advice to be taken, 
and that concerns us because taking a charge on your house is a major financial transaction 
for most people.  It is possible that it is not the most appropriate way for them to manage 
their care: perhaps they have savings, or perhaps they could take an immediate needs annuity 
not everybody has the money lying around, of course, to do that. 

Baroness Jolly: It would, then, make sense, within clause 16, to put a requirement for 
financial advice to be available? 
Dr Braun: We would certainly like to see a level playing field, yes. 
Chris Horlick: Do you mind if I add something to that, which is the risk to local government 
of not doing this?  The proposal is that it is an interest-bearing loan, whereas the current 
system is not.  It is, therefore, a regulated product; it is arguable under which regulation, but 
certainly under the Consumer Credit Act, I would have thought.  It is conceivable that, if local 
government just offers that, it could turn out to be the worst thing that person ever did, 
because even if you have the loan it does not stop you living so long that you have depleted 
any value in your house.  I could certainly see families being very upset if local government 
just issued these loans without very careful thought.  I think that should be through a 
regulated financial adviser.  That is not to say that it is not a very welcome addition; it is 
another potential solution for people to look at, but they should look at it in the light of all the 
products that are available and not just take the loan without decent advice. 

The Chair: Is there anything you would like to add in connection with any of these? 
Martin Coyle: I am entirely unqualified to answer any question in this area.  I will say no. 

The Chair: As I said at the outset, you will have an opportunity to look over what you have 
said and, if, by any chance, you would like to improve it with second thoughts, you can let us 
know.  In the mean time, thank you very much indeed for your help.  We are very grateful to 
you for giving us your time and thoughts. 
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Health Education England [Sir Keith Pearson and Professor Ian Cumming], 
Council of Deans of Health [Professor Sir Peter Rubin]and General 
Medical Council [Professor Sir Peter Rubin] (QQ 264-282) 

Examination of Witnesses 

Sir Keith Pearson, Chair, Health Education England, Professor Ian Cumming, Chief 
Executive, Health Education England, Professor Jessica Corner, Vice Chair, Council of 
Deans of Health, and Professor Sir Peter Rubin, Chair, General Medical Council. 

Q264  The Chair: Thank you very much for coming.  This session is open to the public and a 
full verbatim transcript will be taken of the evidence and will be put on the Parliamentary 
website.  A few days after this session, you will be sent a copy of the transcript to check the 
accuracy, and it would be helpful if, by any chance, you had any second thoughts, you 
provided them then also.  If, after the session has finished, you want to clarify any other point 
apart from what you may have raised during your evidence, or have any additional points to 
make, you are welcome to submit supplementary evidence to us, but you will appreciate that 
we are under a fairly tight timetable and, unless you do it fairly promptly, it may just happen 
to be too late.  Would you like to introduce yourselves?  
Professor Rubin: Good afternoon, everybody.  My name is Peter Rubin.  I am the Chair of the 
General Medical Council. 
Professor Cumming: Good afternoon.  My name is Ian Cumming.  I am the Chief Executive 
of Health Education England. 
Sir Keith Pearson: I am Keith Pearson.  I am the Chair of Health Education England. 
Professor Corner: I am Jessica Corner.  I am Vice Chair of the Council of Deans for Health, 
and a Dean of Health Sciences at the University of Southampton. 

The Chair: Would you like to make any introductory remarks?  Possibly Health Education 
England will be central to this. 
Sir Keith Pearson: Maybe just for context it might be helpful if I started, and that is perhaps 
just by reminding ourselves that the NHS employs about 1.3 million people, which is a large 
number.  We underpin that with training, education and continuous professional 
development.  At any one time there are about 160,000 people in undergraduate or 
postgraduate education, so there are a fair number of people who are being supported 
through education.  Once the budget moved across to us, we spent about £5 billion on that 
education, and I think what we see as key to the establishment of health education as an arm’s 
length body is the ability to be able to protect that fund of money in order that we can 
continue to provide education for people coming into the NHS. 
It is fair to say that, if you take most people’s perception of what the NHS is, they would look 
at buildings and hospitals.  In fact, none of that can work unless you have a trained workforce 
capable of delivering the care that is needed throughout the NHS.  To be able to do that, the 
commitment to education is long.  People who enter undergraduate medical education today 
probably will not be seen as consultants in their field for 10 or so years, so it is a very long 
commitment.  Again, underpinning all of that is effective workforce planning.  Part of what 
Health Education will do is to ensure that we understand, through the work that we do with 
local education and training boards, the need that there is at a local level for people in 
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healthcare across all specialties, be they doctors, nurses, allied health professionals or 
paramedics etc.  The world of Health Education England is not just about education; it is 
about ensuring that we have a proper workforce planning system in place that predicts the 
numbers of people who we need to be educating.  That might help as an opening couple of 
comments.  Do you want to add anything? 
Professor Cumming: Just a couple, if I may.  Health Education England goes live as a special 
health authority on 1 April this year, so we are very much in shadow form at the moment.  
We are taking a range of responsibilities from the Department of Health, from the 10 strategic 
health authorities in England and from other organisations such as NHS Employers.  For the 
first time ever, we are putting them together in a single organisation that is responsible for the 
education, training and development of every single member of health and healthcare staff.  
Of course, our remit goes beyond the NHS, because we train and are responsible for 
commissioning the training for nurses who work in the independent sector; we train 
pharmacists who may work in the independent sector; we are also responsible for training the 
public-health workforce, many of whom, in the future, will work for local authorities and not 
just the NHS. 
It is important to remind you that we are not just about the NHS; we are about all aspects of 
health and healthcare.  The other thing that I think makes HEE somewhat different from 
predecessor organisations is that we start with the careers service.  We will be engaging with 
14-16-year-olds, with schools and with further education colleges to try to attract people with 
the right values and behaviours to come and work in healthcare.  We then take responsibility 
for commissioning undergraduate education, sometimes on our own and sometimes with 
colleagues from the Higher Education Funding Council.  We also take responsibility for 
postgraduate medical education, particularly of doctors and dentists; again much of this we 
do jointly with colleagues in the GMC.  The majority of our money, however, is spent on 
doctors’ salaries.  Although we have a large budget most of that is on the salaries of doctors in 
training work across the whole of the country. 
We also have a responsibility for leadership of continuing professional development of all 
healthcare staff working in all our organisations to make sure that people are keeping up-to-
date with changes in technology.  That is very relevant at the moment, with some of the 
advances that we are seeing in digital healthcare, but also with genomics and some of the 
other very new aspects of medicine that we are seeing, so that we keep abreast of that area. 
Finally, but by no means least, the other group of staff who are we now taking leadership 
responsibility for are the members of staff who make up 40% of the entire workforce of the 
NHS, the healthcare support staff: the people who do not hold professional qualifications and 
are not on a professional register, but who, day in, day out, have more direct patient contact 
than our professionally qualified staff do.  We need to target much more resource and 
attention at their education, training and development.  We take a leadership role for that 
really important group of staff who deliver so much within our health service and who, 
perhaps, in the past, have not been the responsibility of any single organisation. 

The Chair: Thank you.  Just before I invite questions from the Committee, I should say that 
amongst my interests are honorary fellowships of three of the medical Royal Colleges. 
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Q265  Harriett Baldwin: I should perhaps declare as my interest that Professor Cumming is 
now a constituent of mine and I have met with him individually to discuss the work of the 
HEE.  Really, I wanted to take this opportunity to ask: given that the Government has a stated 
aim to try to reduce the number of, dare we call them, quangos, I just wondered why it was so 
essential to establish the HEE as a non-departmental public body and whether that particular 
structure outside the Department of Health makes a significant difference in terms of the 
improvement of education and training outcomes. 
Professor Cumming: Thank you.  One of the things that we are doing is taking the majority of 
the staff from the 10 strategic health authorities into a single organisation, but with a 
commitment to reduce the management overhead by at least 40% of the amount of money 
that was being spent in the previous system to provide this.  That, in some ways, is by 
centralising systems and by harmonisation of policies and procedures, but it is also by the 
local education and training boards that Keith mentioned, which are a fundamental part of 
how we intend to operate.  These are committees of HEE in terms of how they are established, 
but they bring together local employers to advise, to provide the input to the education and 
training agenda and particularly to advise on the numbers for recruitment for the future.  We 
are putting a structure in place that is very much based around the existing organisations, 
reducing from 10 to one the SHA input, but also bringing quite a lot of resource out of both 
the Department of Health and, as I mentioned earlier, out of NHS Employers. 
In terms of why an arm’s length body, I think everybody would agree that we need an 
organisation that has some degree of independence.  We are not just focusing, as I said 
earlier, on the NHS.  We do reach out into local authorities, particularly with all our public-
health work, and we do reach out into the independent sector, the third sector and the private 
sector.  We are increasingly seeing ourselves collaborating with colleagues in social care as 
well.  Of course, if you look at those responsibilities and add in education and training, we cut 
across a number of Government Departments in how we operate.  The belief is that having an 
arm’s length organisation that is slightly more independent than simply the Department of 
Health doing it is the best way to deliver on that agenda across the range of our 
responsibilities. 
Professor Corner: I would like to just offer something here from the point of view of 
representing all the higher education institutions that provide training for the non-medical 
workforce.  Up until the formation of Health Education England, there was not really a body 
that oversaw all of the disciplines of the workforce in the way that Ian described.  We really 
welcome this overarching body that is going to be able to take account of it all and all the 
various pressures and relationships between them.  That is really strong; the idea of a multi-
professional workforce for the future is really important, and that being connected to the local 
as well as to the national is something we really welcome. 

Q266  Baroness Jolly: Clause 56 uses the term “care worker”.  Do you feel that that is an 
appropriate term to have on the face of the Bill?  Certainly, we have had concern expressed 
about that.  Should it be more specific and be called “healthcare worker” or whatever?  I do 
note that you are talking to colleagues in social care, so it might be appropriate.  Of course, we 
have Francis coming down the line, so it is going to be really big in the next few weeks and 
beyond. 
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Professor Cumming: I personally do not think the term “care worker” is the right one.  I think 
what we refer to is “health and healthcare workers”, because, of course, we have the public-
health people as well who are not healthcare.  The way we describe the people we interact 
with is “health and healthcare”.  Your point about the Francis inquiry is absolutely correct; 
none of us know what he is going to say next week, but we would certainly envisage a lot of 
the recommendations that we think he will make being for Health Education England to 
enact.  I am sure they will be recommendations connected with people, and we are the 
people-education, training and development service.  I think that is going to be a very 
significant area of work for us moving forward.  We also need to be careful that we do not just 
think about people who interact directly with patients, because a chief executive and a finance 
director are healthcare workers.  If they are not focused on the values of the NHS or do not 
display the behaviours that we need to see, they should not be working in health and 
healthcare.  We want to use the broadest possible definition to capture all our staff. 

Lord Warner: Can I just probe this a bit further?  One of the things that the NHS has 
struggled with over the years is the issue of ossification, if I may put it that way, of particular 
roles in the delivery of healthcare.  It has tended to see off quite a lot if initiatives to create 
new roles.  One of the attractions of the term “care worker” is that it gives you quite a lot of 
flexibility about how you interpret your role in terms of developing new types of staff.  Would 
your alternative wording, Ian, take us back to a rather traditional view of what sort of workers 
you would be, if I can put it this way, wanting to churn out in the future, particularly on this 
integration issue, which is really a growing concern publicly, politically and in every other 
way, across the health/social care divide? 
Professor Cumming: It is certainly an interesting point.  As the proposed legislation stands at 
the moment, we do not have responsibility for social care and for staff working in the non-
health environment.  Of course, if there were then proposals to change that then “care 
worker” would probably be more appropriate, but, at the moment, our specific 
responsibilities are only around health and healthcare.  Therefore, those are the terms that we 
are using to date.  I do not know: certainly, they are all care workers, but I think the people 
who we are responsible for and with whom we are working would see themselves as very 
much being healthcare workers. 
Professor Corner: I wonder whether I might follow that up.  Thinking about this question, I 
think my point of view was to wonder a bit more about the word “sufficient” in paragraph 56.  
Perhaps we should be preoccupied about that term and what that means rather than whether 
“care worker” is exactly the right word.  The question really is what is covered by “sufficient”?  
It is enough, but it also about the quality of that workforce and whether we have clarity 
around that in the draft Bill. 
Sir Keith Pearson: I was just going to add to that: not wishing to start the speculation as to 
what Francis will say, I think it is fairly clear that one of the themes that will come through is 
that of a workforce that is aligned to dignity, respect, honesty and openness with the people 
we serve.  To get those things properly aligned, you do need to make sure that you have a 
baseline of training that is provided to everyone.  Whether that is a new non-executive 
director joining a board or a porter working in a hospital, what you need to do is to ensure 
that we have people who can demonstrate and revalidate the fact that they understand that 
their role is to provide dignified and respectful care.  It is very important for a porter to 
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understand what we mean by that: when you are moving a patient through a hospital, just 
ensuring that we protect the dignity of that individual.  I think the issue about having a 
baseline of training that is common to all people working within the healthcare environment 
is one that I think we will need to embrace and embrace fairly quickly. 

Q267  Dr Wollaston: Just following on from that, it is not just Francis but there are other 
scandals that we have seen in the care setting.  Of course, care workers are excluded but so 
intimately involved with people’s health as well.  Do you feel that we should have brought 
care workers under the remit of HEE? 
Sir Keith Pearson: It is probably not for us to shape that thinking, other than to say that there 
would be a logic in considering particularly those people who provide care in a care-home 
setting.  If you look at the report from the Commission on Dignity and Care for Older People, 
it raised the issue in that report about having a minimum standard of training for all people 
that are providing what one might provide as hands-on care: people who are interfacing with 
patients or residents in care homes on a regular basis.  The question really for those drafting 
the Bill is: is there merit in considering that at this time?  Is this an opportunity to stop and 
think about doing that?  Would it be a lost opportunity?  I do not think it is really for us to 
develop that argument any further than to say that there is merit in considering it. 

The Chair: There will be a certain degree of exchange between the care sector and the health 
sector. 
Professor Cumming: Yes, a significant degree of exchange, and particularly the more junior 
roles. 

The Chair: Presumably, you have to take that into account in your planning. 
Professor Cumming: Yes.  The workforce planning for this group of staff is more 
straightforward in some ways, because we can train people to work in that environment 
relatively quickly, as opposed to the 10, 15 or 20 years it takes to produce a consultant 
neurosurgeon from scratch, for example.  We are able to respond more quickly to changes, 
but equally it is a workforce that is very susceptible to changes elsewhere.  For example, I 
know some colleagues in Cumbria were saying that they tend to lose quite a large number of 
their healthcare support staff in the summer months because they go and work in the tourism 
industry; as the tourism industry downsizes, they move back into health and healthcare in the 
winter months.  That is a real problem for us in terms of how we retain highly skilled and 
highly motivated people. 
We do have some ideas for how we would like to seek to address that.  One of the things we 
are really keen to do is to see healthcare support work as a career, not just a job, so that we 
can offer people more opportunities.  One of the things that we used to do for many years 
that has been gradually closed down is to offer a route out of the healthcare support worker 
grades—dietetic assistant, physiotherapy assistant, medical laboratory assistant, healthcare 
support worker on a ward—into the professions by people who have shown the right values 
and behaviours.  We would then find a way of funding part-time degrees so they could go off 
and gain the professional qualifications.  It also has the advantage of widening participation, 
because people who, for perhaps no fault of their own, were not given the opportunity to get 
the right GCSEs or A-levels or to go to university can have a second chance. 
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One of the things we do know, having spoken to colleagues recently from the Chartered 
Society of Physiotherapists, who are very keen on this idea, is that some of the best 
physiotherapists they have came through that route: they worked as physio assistants, done a 
part-time degree as a mature student and then come out into the profession.  If we can take it 
as a career rather than a dead-end job that people will flit in and out of, I think that it will 
address some of the care-and-compassionate-behaviour issues, and that we will get some 
better professionals out of it at the end of it.  Sorry, that is probably slightly off-agenda. 

The Chair: It is extremely interesting.  You mentioned a finance director as being a 
healthcare worker.  How do you envisage the management side?  I gather you started off as a 
scientist. 
Professor Cumming: I did—a long time ago.  Our view, and we have said this about Health 
Education England, is that it exists for one reason alone, which is to improve the quality of 
care delivered to patients.  That is the only reason why we are here.  Underneath that, we have 
objectives that say we have to get workforce planning right and we have to make sure we have 
the right number of consultant pharmacologists, or whatever it may be.  That is to improve 
the quality of care that is delivered.  Therefore, everybody working in our organisation—and, 
I would equally argue, everybody working in any NHS trust or any other organisation—is 
there for that single reason alone.  I think it is when people forget that or when specific targets 
become more of a priority for an individual or an organisation that we get it badly wrong.  I 
am here to help make patients get better care in the way in which I currently do that: so is a 
finance director, so is my chairman, so is a porter in a hospital and so is somebody working in 
the catering department. 

Q268  Dr Wollaston: Just turning to Clause 57 in the Bill, do you feel there is sufficient 
emphasis in the draft Bill on the need for Health Education England to promote research?  If 
not, what amendments would you like to see on the face of the Bill? 
Professor Cumming: We have had this conversation with the Chief Medical Officer, Dame 
Sally Davies, and we very much believe that Health Education England could and should have 
a responsibility as a research commissioner.  We do not believe that we are the right people to 
be undertaking research, because, putting it bluntly, there are much better people than us out 
there in our universities, who can carry out the research.  However, we would like the 
opportunity—in fact, we are looking at ways in which we may be able to do this at the 
moment—to commission some research about how we may do things differently in the 
future.  One of the things that we have in this country is quite a traditional approach, in some 
ways, to some aspects of what we provide; in other areas, a very innovative approach.  We 
would, however, like to have some research running alongside that to look at what works.  
For example, in the States, you can do a combined degree course, at the end of which you 
qualify as a nurse and a pharmacist.  Would that be of interest this in this country?  “I do not 
know” is the answer to that question.  If you think about what is happening with an ageing 
population, comorbidity and polypharmacy, it would seem to be an interesting area to 
explore, but I would like to do that on the basis of evidence and research, not just because we 
have a hunch. 
The Chair: We are going to have to stop for a short time.  
Sitting suspended. 
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Q269  The Chair: I would like you to ask your question again. 

Dr Wollaston: Just to clarify: how do you feel we could strengthen the wording on the face of 
the Bill to make sure that research gets its due? 
Professor Cumming: Research is fundamental to being able to provide a comprehensive 
health service.  From our perspective, we would like to see some wording around “to promote 
research” and, indeed, “to commission research” relevant to our areas of activity.  Also, I 
think we need to strengthen the Bill to make it clear that we have a responsibility for 
providing the clinical academics of the future, not just in medicine and nursing but in 
pharmacy and physiotherapy as well, because those are the people who help us produce the 
next generation.  Also, those are the people who do the cutting-edge research that allows the 
NHS to keep its position very much at the head of the pack of healthcare systems worldwide. 

Dr Wollaston: So, not just to have regard but— 
Professor Cumming: No, I think it is probably stronger than that. 

Q270  Lord Warner: Do you think the Bill, in its present form, provides you with the scope 
for proper involvement of professional bodies such as the Royal Colleges in the new 
education and training system?  As a link to that, do you think you have enough authority to 
challenge those bodies when you think they are being a bit stuffy about roles, qualifications 
and types of workers that are needed in the future? 
Professor Cumming:  Yes.  I think our starting point has been that we see ourselves very 
much as partners with the Royal Colleges and, indeed, the GMC, the NMC and other bodies 
as well in terms of generating a new generation of staff.  At the end of the day, the lever that 
we have is money.  The postgraduate doctors are being funded almost exclusively by Health 
Education England through our local education training boards and local people.  We see 
ourselves working very closely with the GMC on the content of curricula and I think that that 
is probably the best place to position ourselves to work with the College and with others, 
rather than be seen in any sort of position that we have any authority over them, because 
much of the expertise that we need to do our jobs is in those organisations.  Peter, you may 
wish to comment on that. 
Professor Rubin: Yes.  I think it is probably saying that, although HEE is new, the idea is not 
new.  NHS Education for Scotland has been running for about 10 years now, and we have a 
lot of experience, therefore, of working with a body very like HEE.  NHS Education for 
Scotland has been a major step forward in providing a focus for education in health, and for 
driving up standards.  In answer to your question, it is probably important to clarify who does 
what.  As Ian said, Health Education England has the money, and that is a powerful lever—a 
very powerful lever indeed. 

Lord Warner: I used to have the money as a Minister.  I did not find it very powerful. 
Professor Rubin: We have the statutory powers.  The GMC determines the content and the 
outcome of all medical education—undergraduate and postgraduate.  We ensure that the 
assessments are fit for purpose and we also quality-assure medical education, so that is where 
we come in.  We have a very good working relationship with HEE.  We have agreed a way 
forward.  Our approach to engaging the medical Royal Colleges is well established.  For 
example, there are over 60 postgraduate medical specialties and over 30 postgraduate 
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subspecialties.  Although the law says that we, the GMC, determine the curricula, clearly we 
do not have the expertise ourselves to do that; it is, de facto, the Royal Colleges who write the 
curricula in their specialties.  They are very heavily engaged already. 

Q271  Lord Warner: Can I just probe Ian a bit more, or any other colleagues?  I was not just 
concerned with doctors or medical Royal Colleges.  I am using it loosely in terms of other 
professional bodies as well.  There is a track record—and we have seen that under the 
previous Government—nurse prescribers are a good example: we have seen quite creative 
ideas for using existing people, trained in new roles, and then it being resisted by many of the 
professional bodies de facto.  Do you feel this Bill gives you the authority—not just the 
money—to secure change when you think the NHS needs require it? 
Professor Cumming: It is a difficult question to answer, because my personal belief is that, on 
many of these areas, we have to operate by management or leadership by influence.  What we 
are trying to do in HEE is to make sure that the views of the employers match with those of 
the training system and that nobody is getting in the way of that happening.  At the end of the 
day, if we wanted to create something fundamentally new and fundamentally different, 
because we have the lever we could stop commissioning what we currently have and start 
commissioning something new.  That is a very powerful lever: to give notice on a current 
contract and say, “We want to commission from 1 December next year people who are duly 
qualified in pharmacy and nursing.  We can do that.  The areas where we would need to work 
closely with people in that instance would be the professional regulators, but I think it would 
be inappropriate for HEE to have any power over the professional regulators because they 
have to regulate what we are doing, to a certain extent, and make sure that the things that we 
are doing are not resulting in people being produced at the end of it without the necessary 
skills, knowledge or background to go on to any particular register. 
My personal view, in answer to your question is that, yes, I think it is right, and I would resist 
giving HEE many more powers.  It is not often I say that, but I would resist doing that, 
because I think it would have an adverse effect on the system.  I think we need to be in the 
situation of bringing people together to drive it forward, but we do have the money as the 
lever if that does not work. 
Sir Keith Pearson: The innovation that you are trying to tease out here is innovation that we 
should be able to see coming through these local education and training boards, who can see 
where some of their challenges and problems are and can work with us in looking at whether 
the existing design of curricula is meeting those needs.  As we move care out of the hospital 
setting and deliver more of it in the local community, it will challenge us to ensure that we 
have a workforce that is more capable of operating in that kind of environment.  It is not just 
meeting the patients’ needs; how do you support a workforce that is not in a hospital building 
but is going to be working perhaps more out in the community?  The innovation should 
come from the local level; what, I think, we should be doing at Health Education England is 
hearing where this innovation is coming from, testing to see whether we see that it is 
something that could really work not just in one local education and training board, but 
whether there is enough to create the scale that would be necessary in order to be able to 
commission different kinds of education. 
I am with Ian on this: I do not think we need legislation to do that.  I think what we need is 
the ambition to do it.  We need to be listening to what our employers are saying at the local 
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level and challenging them to look more creatively at the workforce.  There is a better 
connection, I think, with local education and training boards and Health Education England, 
as you were saying, Jessica, than there has ever been.  The prospect is there, without any need 
to legislate. 

Q272  The Chair: For example, supposing somebody thought that nursing did not require 
universal degrees—I have heard that expressed by people who know much more about it than 
I—where would the responsibility for deciding that kind of question lie now? 
Professor Cumming: Ultimately, the Nursing & Midwifery Council would have to decide who 
is fit to go onto the register, so the regulator would have the ultimate decision, but I suppose 
the policy decisions informing that would come from within the Department of Health but in 
conjunction with Health Education England. 
Professor Corner: The other thing I would say is that some of these changes we are describing 
have required legislation.  Prescribing rights for non-medical professionals, very importantly, 
required primary legislation to make that possible, so that is one thing.  The regulators are 
there to ensure the safety of the public under those extended powers for health professionals 
and, as you know, it was quite a long road to make that possible.  I think the biggest barriers 
are now around behaviours on the ground to enable people who get those skills to be able to 
use them for the benefit of patients, and there are still real obstacles to that, and resistance 
between professionals, systems and fears over safety.  Legislation is now not going to make 
any difference to that, so we need this system to work very effectively to do that.  I think it is 
the combination of the overarching body at national level that can assist. 
I did just wonder: in the drafting of the Bill, this all comes under the heading of “Advice”, and 
HEE will receive representations from the regulatory and professional bodies, but it does not 
seem like there is something going the other way.  That might be one area that you could look 
at that is not necessarily about undoing the things you described.  It just seems a bit like it is 
all HEE waiting for somebody to come and say what should happen, and I think it could go 
the other way too. 

The Chair: Would you like to offer us a suggestion in due course as to what we should do? 
Professor Corner: Yes, we could think about that. 

Q273  Lord Warner: That was, in fact, Chairman, our next question, which was about your 
relationship with the regulators.  It sounds as though you do not think the Bill has got that 
right; that it puts you in too passive a position with the regulators. 
Professor Corner: That was my thought in reading the wording of the Bill, but it might be 
good to hear from Sir Keith and Ian about that. 
Professor Cumming: I would agree with Jessica: it is a two-way relationship, because there 
may be things that we would like the GMC or others to consider as making a requirement.  It 
is their decision at the end of the day, but I think something that allows us to have that debate 
and make it a two-way process rather than just receiving advice would help. 

Lord Warner: Would you like to rethink the answer to the Chairman’s earlier question?  He 
was politely asking whether, in effect, we should reinvent state-enrolled nurses.  This is the 
“too posh to wash”.  If you thought the lesson from Francis was that we needed a cadre of 
nurses who did not have a university qualification, and that was higher than the healthcare 
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assistant, do you feel that this Bill gives you the authority to raise that; not necessarily to force 
it through, but that you do not have to passively wait for the regulatory body in that 
profession to come to you with the idea, and you can go to them? 
Professor Cumming: We would do anyway, in that particular example.  That is not me, by the 
way, saying that I necessarily agree that that is the right direction of travel. 

The Chair: No, we are not committing you at this stage. 
Professor Cumming: My personal belief is that, within that group of staff who we currently 
have in support workers at the moment, within the areas that we talked about before in terms 
of allowing flexibility of movement out of that group, the way in which we engage with the 
regulators, the Royal College of Nursing and other people about the training programmes, we 
have the flexibility to do that.  If we wanted to create a new profession of state-enrolled 
nurses, or whatever it may be, I suspect that would require legislation, which would not be the 
regulator but the Department of Health. 
Sir Keith Pearson: I think the point being made here is that we would not need an 
overarching authority to be able to start that debate if we felt that debate needed to be started, 
and we would be able to have that debate with providers, with Local Education and Training 
Boards, with regulators and with others.  I am not sure that we would need that authority to 
be able to do that and, indeed, I think what we are there for is to stimulate debate around a 
wide range of our workforce and their education. 
Professor Rubin: Just before we move on, I would make an observation of caution here: this is 
about England.  You are talking about England here.  We, the GMC, and other regulators 
work in an international environment.  The law is very clear—Article 34 of the Medical Act is 
very clear: we regulate Health Education England, not the other way round.  The law is clear: 
you in Parliament make the law; the law is clear.  We have the power to hold Health 
Education England to take account if we felt the need to do so.  Equally, we determine what is 
taught in the medical curricula.  Obviously, we wish to get and we do get the opinions of all 
interested parties, of whom Health Education England will be very high on the list, but the 
law is very clear.  Also, we work in a European environment.  We cannot go around saying we 
are going to change our view of what a doctor is, because a doctor is defined in law, so we 
have to be very careful before we get carried away with a new idea about a structure in 
England, and to think that we therefore have free rein to redefine the world.  It is not quite 
like that. 
Professor Corner: If I might come in, given that you raised the subject of degree-level nursing, 
I would completely hold with that.  We do not question why doctors have the training they 
do, to the level they do.  Nurses absolutely need to be trained at degree level and it really 
would not be helpful if, just because we suddenly thought there needed to be a sudden change 
around quality, we went against the rest of the world on an evidence-based quality product of 
a degree-prepared nurse.  That is why we are there and that is why we have made that change, 
so I am sure that we are not going to go back on that after next week.  There may be many 
other things we need to do, but I am quite confident that is not the thing that HEE will be 
looking to recommend. 

Q274  Margot James: We will await the results of the Francis inquiry with interest, in view of 
what we have just heard from you, Professor Corner.  I wanted to just pick up from Lord 
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Warner on this general debate.  Although I accept it is quite hypothetical, there is an 
alternative to reintroducing state-enrolled nurses, and that would be to uplift a category of the 
healthcare assistant—maybe not the whole raft, but that might be a more positive way of 
looking at it. 
Professor Cumming: I would absolutely agree with that. 

Margot James: That might, of course, in the long run, have implications for the numbers of 
nurses we need. 
Professor Cumming: It also comes back to the point I was making earlier about having a 
career progression, so people could come in at one level within that support-worker group 
and then, on the basis of demonstrating skills, behaviour, knowledge and attitude, move into 
another banding within that, with the exit route into getting a nursing professional 
qualification through a part-time degree or whatever.  I would, personally, strongly support 
that. 

Dr Wollaston: Does that not already exist in terms of the assistant practitioner grades? 
Professor Cumming: It does. 

Dr Wollaston: Would you have the power to upskill that? 
Professor Cumming: With employers, because the employment of this group of staff is down 
to the NHS Trusts and other bodies.  This is where the Local Education and Training Boards 
would come in: we would work with our Local Education and Training Boards, of which 
every NHS employer is a member.  Again, I am perhaps going into territory that is not for 
you, but what we want to do is to look at the minimum standards that we believe should exist 
for different levels of staff within this healthcare-support-worker grade, and to try to have 
some sort of common terminology around what people are called.  There are some people in 
those bands of staff at the moment who have confusing titles.  Members of the public and 
others believe they are professionally qualified.  They are very good members of staff but they 
do not have a professional qualification and are not professionally regulated. 
It would also give people the flexibility so that, if they have trained in one hospital, they can 
move to another, because they have a passport of training that they can carry with them.  It is 
very early days for us yet, but we want to produce a strategy for that whole group of staff, 
building on whatever Robert Francis’s recommendations are, that we seek to produce later on 
this year, which would pick up on some of these points and our thoughts at the moment. 

Dr Wollaston: Do you feel that, within the Bill, you should have the powers to recommend 
registration for such groups to address the issue of portability? 
Professor Cumming: Whether or not it is registration or minimum training requirements that 
are required, I would personally go for getting the training requirements right first, so that we 
know to do this particular job with this level of intervention with patients.  These are 
minimum training standards that you would have to achieve. 

Q275  Dr Wollaston: There was a question that I wanted to go back to, to touch on 
something that you were talking about earlier.  That is the issue that there are very many 
types of healthcare providers in the system: foundation trusts, independent contractors like 
GPs, and now independent providers.  There are a lot of concerns at the moment about the 
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under-provision of GPs in the future, and a specific concern around whether CCGs are going 
to be sufficiently powerful within the system, because I understand they are not independent 
bodies but committees of HEE.  Do you think they— 
Professor Cumming: Not CCGs—LETBs. 

Dr Wollaston: LETBs, sorry.  Do you feel that you have sufficient powers in this Bill to be 
able to make sure we have the right professionals in the right place for the future? 
Professor Cumming: My personal view—and I feel quite strongly about this—is that LETBs 
should remain as committees of HEE.  That does not mean that we want to create a top-down 
hierarchical structure where we command and control them in terms of their activities.  At 
the end of the day, £5 billion of public money is given to HEE and it is my belief that you need 
an accounting officer for that, which is me; you need a Chairman and board to oversee the 
spending of that money; and you need to be able to respond on certain issues nationally.  
We just talked about Band 1-4 staff and looking at different training requirements and 
different people taking responsibility for different areas.  To try to do that in a structure with 
13 independent organisations, you would not get a solution for England that met minimum 
standards and requirements.  However, we have been very clear that we want to establish 
HEE on the basis of dispersed leadership, so our Local Education and Training Boards have a 
Managing Director, a Director of Education and Quality, who very much looks after the 
clinical quality of the education and training component, and a Head of Finance.  The rest of 
the board is made up of GPs, local trust leads—in some cases their chief execs; in some cases, 
their medical directors or nursing directors—independent-sector people, patient/public 
representatives and local-authority representatives, to really make sure that what is being 
done has that local flavour.  In particular, going back to Jessica’s point earlier on about boom 
and bust, we need to make sure that we are training the right number of nurses in the West 
Midlands, for the West Midlands; the same for London.  We cannot just apply a one-size-fits-
all workforce-planning model.  It has to be done on a regional basis and it has to be done 
informed by employers. 
Where we have got this wrong, I think, perhaps, on occasion in the past is that some 
employers have not given the right attention to workforce planning and they have not given it 
the right profile.  They have not really sat down and thought, “What is our organisation going 
to need in the future?”  As a result, if you do not feed the workforce-planning models with 
good information to start with, you do not get good information out at the end of it, which 
results in commissions going up and down to universities, which is not how we want to go 
forward.  We want to plan this in a more structured way. 

Q276  Dr Wollaston: Do you feel there is a danger, though, that hospitals will continue to 
want to drive medical students into hospital career structures?  Do you have the powers 
within the Bill to be able to address that, given that their interests are different from the 
interests of a future NHS, which needs more primary care? 
Professor Cumming: Certainly, this, again, is an area that we have been debating recently, and 
I, personally, have a strongly held belief that there is too much training currently taking place 
in our hospitals.  We are trying to design a healthcare system that is based in the community, 
within reach of hospitals, yet we are training an awful lot of our staff in hospitals with an 
outreach into community.  We have to turn that on its head.  I am not saying that is easy, 
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because it is very difficult—if it was easy, it would have been done by now—because our 
hospitals still depend, to a great extent, particularly on people in postgraduate training to 
deliver a service. 
We cannot simply take all the “ologists” out of a hospital and say, “You are now community-
based and you just do Fridays in the local hospital”, because we will not have the staff in the 
local hospitals to be able to provide the service cover that is needed.  We need to move 
towards a system where trainees are genuinely supernumerary in our hospitals, with more 
and more of the service being delivered, in the case of doctors, by consultant grade.  That is 
happening, because we know it is safer, we know patients get better care and we know 
trainees get better training.  That will then allow us to put more trainees out in the 
community, which is where the jobs are going to be in the future. 

Dr Wollaston: Does the Bill give you sufficient powers to be able to make that work? 
Professor Cumming: I think so.  The postgraduate deans will be employees of HEE from 1 
April.  They are the people working with the GMC who take overall responsibility at the end 
of the day for the regulation of this.  It is the postgraduate deans who will determine the 
placements with various colleges and speciality advisers.  As long as the deans are firmly part 
of us, yes. 
Professor Rubin: I wonder if I could just add a comment.  We are very clear on what we do, 
and we work very closely and constructively together.  It is up to us to say what the content or 
the quality of a cardiology training programme should be.  It is up to Ian and colleagues to say 
how many cardiology training programmes there are going to be, and where they are.  That is 
the lever to divert people from the perhaps superficially more appealing specialities into 
others.  It is a powerful lever. 
Professor Cumming: There is something also about aspirations and expectations.  This is 
anecdotal, but I was told a while ago that a survey was done a couple of years back of medical 
students on their first day of entry to university, asking what they saw themselves doing in the 
future.  About 60% of them aspired to be a surgeon.  Less than 10%, if that, of those people 
are going to end up as surgeons, so it comes back to why we need the careers input.  We need 
to get to people early on and make sure that people understand that the vast majority of 
doctors who are graduating in the future are going to be GPs, and it is a fascinating and 
rewarding career.  I am not sure that the system we have in place at the moment necessarily 
allows us to do that, but I believe that HEE will, because that is the message that we will be 
putting out there. 

Q277  Lord Warner: I am still slightly puzzled.  I want to pursue a little more what Sarah 
Wollaston was saying, but expand it to not just GPs but also the consultant grade.  There are 
two issues here: one of which has been around a long time, which is the idea of a senior 
consultant and an “early-years” consultant, if I may put it that way; and the other of which is 
the issue that Sarah Wollaston was raising, which is how we rebalance the system so that there 
are more doctors working in community settings.  I am still not clear whether, if there was a 
groundswell of advice coming up from all these Local Education and Training Boards saying, 
“We want more GPs in our area and we want to differentiate between senior consultants and 
other consultants”, and if they were getting behind that idea across the country, you think 
that you would be able to respond, or would you be captured by the existing system of 
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approval of training and regulators?  I think this is where the Committee want to understand 
whether this Bill gives you the authority to respond.  We know you have the money but do 
you have the authority? 
Professor Cumming: On numbers, yes, absolutely.  We are increasing training numbers for 
GPs at the moment, because we know we need more GPs in the future.  As Peter said, the 
control over numbers is absolutely ours.  Peter also reminded me that there is a Shape of 
Training Review underway at the moment, which is co-sponsored by several organisations 
and looks at the whole process of medical education and training, and how we make sure that 
we produce doctors in areas where we need doctors to work in the future. 
The senior consultant and junior consultant one is an interesting debate.  There is nothing 
stopping employers from doing that now, because, as long as the individual has a certificate of 
completion of training, an employer can employ them in any job they wanted.  My personal 
belief is that one of the things that HEE will want to do is to look at the lifespan of a 
consultant, because we know that some consultants are choosing to retire, because of the 
pressures of work.  They are perhaps in their early 60s, getting up at three o’clock in the 
morning to do a significant operation, and they do not feel that they are able to do that as well 
as they may have done 20 years ago, and perhaps the system is not flexible enough so they are 
choosing to retire.  What that means is that we are losing a tremendous breadth and depth of 
expertise and skill, so we want to work with our employing organisations to look at whether 
or not we could perhaps create a different sort of role for those people. 
You are absolutely right: at the other end of the spectrum, we have new consultants coming 
into post, many of whom are asking for some mentoring over their first few years in post—
some advice from a senior colleague.  To my thinking, there are three phases in the life of a 
consultant: the first few years, while people are establishing themselves as an independent 
practitioner in practice; the big bit in the middle, when people are delivering the job as a 
consultant; and the part at the end, where I really think we need to find a way of keeping 
those people in the service, keeping those skills and expertise, and using them to help mentor 
and support newly trained and newly qualified people. 
Professor Rubin: I wonder if I could just inform the Committee, for those members who do 
not know, just to enlarge the Shape of Training Review and to reassure the Committee that 
we, the regulator, and others are very interested in innovative approaches here.  This review 
will report later this year.  It is chaired by Professor David Greenaway, Vice Chancellor at the 
University of Nottingham.  It is looking at issues that go heart to the heart of the sort of 
questions you are asking: what sort of doctors should we be producing to serve the needs of 
the population in the future—generalists against specialists, GPs against hospital doctors and 
so on?  Crucially, however, it is also looking at doing something about the ossification of 
training programmes: how can we make training programmes themselves more flexible?  
Even more importantly, when a doctor has become a specialist or a GP, how can we make it 
much easier for them to change direction in response to the changing needs of the service?  
Crucially, this review is sponsored by the four UK health departments, as well as the GMC 
and the medical Royal Colleges, so it has traction.  I am very optimistic.  The review will make 
recommendations that HEE can then pick up and run with.  Do you agree? 
Professor Cumming: Yes, absolutely. 
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Q278  Baroness Eaton: I am going back to the LETBs.  It was said earlier about not wanting 
to suggest a top-down control.  Could you tell me if you really do think any changes are 
needed in order to place sufficient emphasis on the need for long-term workforce-planning 
by LETBs, or are you happy with, as you said earlier, a mutual way of working and taking 
onboard each particular body’s role? 
Professor Cumming: The most important thing with the LETBs and workforce planning is 
engagement with the provider organisations, particularly at chief-executive level, because, 
historically—again, this is a personal opinion but I do speak as somebody who has been a 
trust chief executive for quite a long period of time—workforce plans were almost seen as 
something that we produced for the system.  We received them, I gave it to my HR Director, 
we filled it in, we had a discussion about it and we sent it off, because the PCT wanted it, the 
SHA wanted it, or the Department of Health wanted it.  It disappeared into the system 
somewhere.  What we have created now, through LETBs, and through having every single 
provider as part of that LETB, is a situation whereby they are using their workforce plan in 
their LETB to decide how many student-nurse places they are going to commission from 
their local university.  You cut out all that chain, right the way through to other parts of the 
system, and put the commissioning decision with the people who are saying, “This is what we 
need to do in the future”.  The control we have over that is we need to do a control to make 
sure that, if you add up everybody’s numbers for nurses, they come to what we believe the 
national number of nurses should be; otherwise, we have a problem.  So if we are training far 
too many or far too few, that is where we would come in and provide some overview and 
scrutiny of those plans.   
We also need to be able to respond to events.  I was at the GMC not very long ago, before 
Christmas, and the staff were telling me that they were very busy processing applications 
from Greek and Spanish nationals, wanting to join the UK Medical Register because of the 
economic climate in Greece and Spain.  That was never factored into anybody’s workforce 
plans because we did not know it was going to happen.  So as well as producing workforce 
plans, which have to look many years ahead into the future, we have to be able to respond to 
events and move fairly quickly if we see something happening.  With Obamacare in the USA, 
I believe that there is a high risk we are going to lose well-trained nurses to the US, because 
they need to increase the number of nurses they have relatively quickly.  We are going to have 
to respond very quickly if that becomes a problem, or we will end up with a shortage of nurses 
in our healthcare system in this country.  Part of the role that we have nationally involves 
horizon scanning, speaking at international events, speaking to regulators and finding out 
what is going on and what needs to change.  We should leave the local people to focus on 
what they need for their local area, and then bring the two together.  That is where the design 
of the system is right at the moment. 

Q279  Baroness Eaton: Is there enough in the Bill to see that that will be facilitated or do you 
need anything specific? 
Professor Corner: I sit on a LETB so I really welcome the environment, which, as Ian said, will 
be responsive to local need, the need to transform services and do the sort of radical changes 
we have been discussing this afternoon, and address really local issues.  That is really good.  
The only concern about that is that those local decisions and pressures tend to be in the here 
and now.  They tend to be very short term and immediate.  I wonder whether there needs to 
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be something a little tighter in the draft Bill that says something about the fact that, while 
there is the overseeing of that by HEE, it does not specify how long the plan is.  It might just 
be every year.  It might be good to specify that it should also be five years, or whatever.  Also, 
what if HEE uncovered something that really did not add up for the long term or did not 
respond to the fact that HEE could see the United States a year away, but my local Wessex 
LETB can only see what is happening here and now.  I am not quite clear whether the 
legislation is reflective of what Ian has just said.  In other words, what sanction does HEE 
have over those plans?  It checks them but I am not sure what happens next in the drafting of 
the legislation. 
Professor Cumming: I would not disagree with that.  I certainly would not want to see us 
producing one year workforce plans.  They are not worth the paper they are written on for 
anybody.  They have to be longer term.  That is certainly a change we would have no problem 
with.  With regard to what we would do: the Managing Director and Director of Education 
Quality are members of my staff, so they are actually members of my team.  If we got to the 
situation where all the members of the board really did not want it to happen, that would not 
be in a good position to be in.  However, we have the powers to remove the authorisation 
from a LETB.  If we remove the authorisation from a LETB, effectively, HEE takes on the 
powers of that individual body.  So it would be an extreme situation and one that I would 
never, ever want to get into, but we would just take those powers back into HEE central. 

Baroness Eaton: Is it very clear at what stage you would have the power?  You might just 
think, “Oh well, they are a bit inefficient”.  Is it very clearly defined?  I find the idea of central 
control and lack of local activity quite a concern.  Is it going to be top-down? 
Professor Cumming: We certainly do not want it to be.  We are going through an 
authorisation process at the moment for the first time around.  In fact we visited the LETB 
that Jessica is a member of only this morning.  What we are doing in that is applying 
authorisation criteria.  These are HEE’s criteria, which have to be signed off by the Secretary 
of State for Health.  So we have criteria that we get approved on the basis for authorisation 
and indeed deauthorisation, and those are the powers we have to carry out.   

The Chair: Is it your view that the present Bill sufficiently articulates that relationship? 
Professor Cumming:  Yes. 
Professor Corner:  Forgive me, but does it articulate an iterative process in agreeing the plan?  
It seems to me that it says there is a look at it by HEE, but rather than only resort to the 
deauthorisation, there is a step in between, which is a shaping moment.  Perhaps that does 
not need to be in the legislation. 

Baroness Eaton: You need to try and get there before you get to that stage. 
Professor Corner:  There must be an iterative process. 
Professor Cumming: It is an interesting point because, if LETBs were independent, I would 
agree with you.  However, because they are actually part of HEE the LETB agreement is 
actually HEE agreement.   
Professor Corner: So you think that is covered?  

Q280  Lord Warner: Can I just pursue this?  If you go back in history and you read many 
Health Select Committee reports of the past, they are damning about the Department of 
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Health’s workforce planning for the NHS.  They are absolutely damning.  This is not a party 
political point, because Health Select Committees under different regimes have criticised this 
very area.  I am still not clear, particularly as there is a slight difference of view coming across 
from this table, how you are going to reassure Parliament, under this Bill, about your 
consistent updating of a long-term workforce plan for the NHS.  One of the criticisms has 
been the opaqueness of the Department of Health’s work in this particular area.  Does the Bill 
need strengthening, in the interest of Parliamentary accountability as much as anything else, 
on this issue of a national workforce plan?  
Professor Cumming: I would have no problem if it were to be strengthened in that area.  It is 
certainly one of the areas in which, in our mandate between HEE and the Department of 
Health, we will be held to account for very clearly.  If that was to be a responsibility to 
Parliament as well as the Department of Health I would not have a problem with that.  We 
will be held to account on an annual basis for making sure that, as far as possible, supply and 
demand are in equilibrium.  It is very expensive to train many of our healthcare professionals.  
We cannot afford, and should not have, a large number of unemployed doctors, dentists, 
nurses, pharmacists or whatever it may be.  Equally we cannot get into the situation where we 
have a shortfall because patient care will suffer in this country.  It is absolutely critical that we 
get this right and I would not have a problem at all if the Bill were strengthened in that way. 
Sir Keith Pearson: Can I just be clear about what I think I am hearing from you?  Is it that 
there would be a duty to be able to demonstrate that there is long-term planned content to the 
work that we are doing?  Is that what you are saying?  

Lord Warner:  Yes, and indeed it is clear, in the public arena, and you are updating it.  The 
criticism from the Parliamentary Select Committee has been about the absolute lack of clarity 
about what is actually going on in terms of workforce plans.  
Professor Corner: From the point of view of the Council of Deans that would be very much 
welcomed.  It is very difficult to plan for short-term decision making when you have large 
workforces of university-based staff to have or not have based on what has been a one-year 
planning cycle.   
Professor Cumming: I am not defending departmental colleagues here at all, but it is 
phenomenally difficult to get this right because the events happen very quickly.  It is difficult 
but as much transparency around this as possible is what we need to be achieving.  The 
academic institutions need to be planning further ahead than one year, as Jessica said.  We 
need to be engaging.  There is no point in us going out to schools and encouraging people to 
consider a profession in X if the landscape is changing and we are simply not going to be 
recruiting people and have those numbers.  So we do need that.  
Sir Keith Pearson:  It would then become part of the public record as to why, perhaps, you 
might change your long term landscape view of how many people you need to recruit.  It 
would be something, perhaps like Ian has indicated, where you see events happening that 
might cause you to want to change some of your long-term planning.  At least it would be 
part of the public record as to why you had done that. 
Professor Rubin: I know you want to bring other questions in, but if you look back on why so 
much of the workforce planning has failed, going back to the 1950s, in my view it is because 
there have been too many people on the committees who have been too focused on health in 
a narrow area: England or the UK.  Actually, what is needed are people who look at the wider 
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demographic issues and the global issues.  These are issues like the retirement patterns of the 
health professionals, likely macroeconomic issues or the eurozone, as Ian has mentioned.  
These are the things that have caught out the workforce planners in the past, one way or 
another.  I know you cannot put this in the Bill because it is too detailed, but if you have a 
committee looking at workforce needs and health that focuses only on health, you are going 
to get it wrong.  You have to look much more widely than that.   

Q281  Baroness Jolly: How can the need for LETBs to have regard to the impact of their local 
decisions on other areas best be defined in legislation?  Boundaries are porous and people 
move in and out of Wessex. 
Professor Corner: I think that is a really important point to raise.  At the moment there is a 
little bit of adding up of several microcosms, rather than requiring LETBs to consider, in their 
what we hope will be five-year plans, the fact that London is an important driver and recruiter 
of staff that are trained in Wessex, for example.  There is an international flow as well.  So yes, 
it is very important. 
Sir Keith Pearson: Local, in terms of patient needs, will often be translated as anything but 
local in terms of where those people go to university and perhaps even where they take their 
postgraduate training.  Part of what we have to do is synthesise all that so that we have as 
good a view as possible of what the overall need is for changes in the workforce but also to 
ensure there is a rich dialogue between the universities and the deans about where these 
people will go for their training and further education.  We have yet to see how LETBs will 
work but one of the things that is already emerging from the authorisation meetings is that 
they will have relationships amongst other LETBs.  For example, if you take London, there are 
three Local Education and Training Boards.  Quite clearly, they are going to work very closely 
together so that they can synthesise their views at a local level.  If you take Wessex you will see 
that they will not just operate within the vacuum of their own LETB.  In fact, we are 
encouraging them to start to develop opportunities to scale up how they do things.  Part of 
that scaling up will be about how many people are needed in each of these specialities in their 
view and their area and asking what others are predicting in their area before they take it up 
to Health Education England to synthesise it at a national level.  They do that and they will be 
encouraged to do that.   
Professor Cumming: We are already seeing LETBs where there is a cross-boundary flow 
coming together.  The East Midlands and West Midlands are working together on many of 
their assumptions.  London is the classic example, which Keith raised, where the three LETBs 
themselves in London employ a very small number of staff because they have created a very 
large shared service.  Many of the issues are pan-London and you do not train someone in 
South London and expect that they will network in North London.   
Picking up Peter’s point, we also need to realise that we have significant cross-boundary flow 
particularly with Wales and Scotland, which are outwith our jurisdiction.  If the Scots decide 
that they are not going to train any nurses any more, we have a problem because we will lose 
nurses into Scotland.  So we have to have close working relationships with those countries in 
particular.  One of the biggest challenges we face will be if the United States decides to go on a 
recruiting spree in this country for nurses.  If you are in your early 20s, have just qualified and 
are offered a couple of years in San Francisco, New York, Miami or wherever it may be, on an 
attractive salary, it may be quite attractive to a large number of our nurses.   That then gives 
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us a problem.  That is where we have to make sure that we do not just look at England, 
although our statutory responsibility is England, because so many other factors impact us. 

Baroness Jolly: We have done that with South Africa in the past. 

Q282  Margot James: Are the proposed governance and transparency arrangements for Local 
Education and Training Boards sufficiently clear to ensure that they will be properly and 
publically accountable?  I am a bit concerned about the NHS having another acronym, which 
is why I use the full term.  It does not seem to lend itself to transparency and accountability if 
no one knows what you are talking about. 
Professor Cumming: There is a debate amongst the Local Education and Training Boards at 
the moment.  A number of them have come to us and suggested that they may be renamed as 
Health Education East of England, or Health Education Wessex, or whatever, on the basis 
that the public would actually understand what they are.  My personal view would be that that 
would be eminently sensible.  We may do that in the interim anyway by simply saying Health 
Education East of England and the Local Education and Training Board for East of England.  
We do have some rather complicated acronyms so simplifying that is probably a sensible 
move for the Committee to consider.  

Margot James: One thing to consider is the confusion with the old Health Education 
Authority.  People may think it is all about patient information rather than what it is really 
about. 
Professor Cumming: There is a risk.  We have probably moved far enough on from the days 
of the Health Education Authority.  What we have not done is actually test out with the 
patients and public what their reaction would be.  I would probably guess that the simpler, 
“does what it says on the tin” approach, is the one that would be welcomed. 

The Chair: You mentioned that there are three of these organisations in London.  How are 
the teaching hospitals distributed amongst them? 
Sir Keith Pearson: How many are in each of those?  Gosh, there is a reasonably large spread. 
Professor Cumming: Yes, they are fairly even.  We can come back to you with exact details 
but they are fairly evenly distributed between all three.  
The Chair: We have come to the end of the session.  Thank you all very much indeed.  It has 
been a very interesting and stimulating session for us and we would be glad to have any 
amplifying comments you may wish to make, within our timetable.  Thank you very much. 
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Q283  The Chair: Welcome to this meeting of the Joint Committee examining the draft Care 
and Support Bill.  We are now moving on into Part 2 of the Bill—the health aspects of the 
proposed legislation.  This session is particularly to examine issues around the Health 
Research Authority and we have a panel, one of whom will be along very shortly, to give 
evidence to us.  This is a public hearing; there is a verbatim transcript being taken and it is 
being streamed live via our website.  I am sure people are actually watching or listening as a 
consequence of that.  We very keen for witnesses to take the opportunity of the draft verbatim 
transcript just to make sure it is accurate.  If there are any points that come out during the 
session where further clarification or amplification is necessary we would be really grateful for 
that to be supplied as quickly as possible.  Our deadline for producing our report is looming 
very rapidly.   

I should declare a couple of interests that are relevant to the overall inquiry.  One is that I was 
a former Health Minister and in that regard I was responsible for developing policy in some 
aspects of this legislation.  As the Chair of this Committee my view is that my job now is to 
ensure that we scrutinise the legislation as thoroughly as possible and present a report to 
Parliament and the Government to offer suggestions as to how to improve it further.  My 
other interest is that I am a trustee of a charity called Silver Line.  Without any further 



Draft Care and Support Bill     269 
 
 
 

comment, I will invite our witnesses to introduce themselves and then I have a first question 
to get us rolling.   
Sir John Tooke: Good morning.  I am John Tooke, the President of the Academy of Medical 
Sciences and Vice-Provost (Health) at University College London.   
Dr Wisely: Good morning.  I am Janet Wisely, the Chief Executive of the Health Research 
Authority.   
Nicola Perrin: I am Nicola Perrin, Head of Policy at the Wellcome Trust, a global charitable 
foundation.  We fund about £600 million every year to promote research to advance human 
and animal health.   

Q284  The Chair: Thank you very much.  You are very welcome and also thank you for 
written evidence that you have submitted so far.  My first question is very much about 
examining the alignment of responsibilities between the Secretary of State and the Health 
Research Authority.  I would be interested to get each of your views about whether the draft 
Bill does achieve the right alignment of responsibilities so as to ensure that there is proper 
accountability in the system.  What have been the successes of the Health Research Authority 
so far with regard to its time as a special health authority? 
Nicola Perrin: We have been very impressed with the HRA during its first year.  We have 
been very pleased to see the work it has done to establish itself.  We have been particularly 
impressed by the way they have actively engaged with the key stakeholders and it really has 
made an enormous difference as a research funder that they have come to us, engaged the 
research community and all their other stakeholders to ensure confidence and trust in what 
they are doing.  We therefore welcome the alignment of responsibilities in the Bill; we think it 
is important that the HRA be established as an NDPB, which will give it both independence 
and stability to continue to do what it is doing already.  We have some questions in relation to 
the duty of co-operation, which I imagine we will come to later.   

The Chair: We will definitely be coming to that very shortly.  Thank you.   
Dr Wisely: The responsibilities are appropriate and the Bill helpfully prescribes detail around 
some of our very well-established Ethics Committee functions, as well as enabling the HRA to 
deliver its wider functions with appropriate flexibility to address emerging issues and 
priorities.  We have had a very successful start, both in terms of establishing the organisation 
and transferring in staff and functions, and particularly in the work we have led to define and 
understand the problems that have been reported, particularly by the Academy of Medical 
Sciences review, to inform solutions that we are taking forward.  A lot of those sit around the 
governance of research and we have set out an agenda to tackle that.  We have had some clear 
successes around taking responsibility for the Gene Therapy Advisory Committee; we have 
halved the timelines for the applications through that Committee; and we are ready to take 
the functions from the NIGB for the Section 251 advice and approval for access to 
confidential data when the NIGB closes at the end of March.   
Sir John Tooke: The Academy of Medical Sciences warmly welcomes the formation of the 
HRA, not least because it stemmed from our report on regulation and governance of 
research.  We particularly welcome the emphasis on proportionality, which is the key word in 
relation to all of its functions.  In terms of alignment, the residual concern relates to the role it 
has in relationship to governance within the NHS because it was clear in the Academy’s work 
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and subsequent report that the major problem resided at the level of the Trust: the 
duplication of approvals, things happening in series rather than parallel, etc, which really led 
to a very protracted system and accounted for many of the delays that were preventing 
research from being conducted as effectively as it should.   
In terms of successes in its early days, we welcome the relationships that have been forged 
with the MHRA and devolved administrations.  Those are very important if this is going to 
act as a coherent body.  We also welcome the broader stakeholder engagement because we 
will only resolve these issues if we involve all the parties that are involved in the process.  The 
creation of the Collaboration and Development Steering Group is a very important step in 
that regard.   
Second, the announcement of a feasibility project to look at streamlined governance within 
the NHS begins to address that need we recognised for an approach to NHS governance that 
would make a major difference to how effective the processes were.   

Q285  The Chair: I have just one pick-up on that if I may, Sir John.  We have had a lot of 
evidence during this inquiry not specifically about the Health Research Authority, but 
generally about the importance of behaviours, culture and relationships in terms of successful 
integration.  Are you satisfied that the way in which the legislation frames the Health 
Research Authority would make it secure even if there were to be a change in the leadership 
of the organisation?  Is it robust enough to maintain that sort of approach that you have 
described so far?   
Sir John Tooke: Our view is that it has to be more explicit about this responsibility for 
involvement within the NHS governance piece.  I appreciate that the National Institute for 
Health Research has found it difficult to see how there can be an arrangement between it and 
a whole range of trusts, but I think it is very important that in the Bill there is this explicit 
responsibility for streamlining governance at NHS level.  With foundation trusts as 
semi-autonomous entities, if we really are committed to research being at the heart of the 
NHS, we have to guard against exceptional views being taken that would interfere with the 
conduct of multi-centre studies for example.   

Q286   Baroness Pitkeathley: Ms Perrin, you have mentioned that you have some concerns 
about co-operation.  Can I ask you all if you believe that the draft Bill’s duty of co-operation is 
sufficiently clear about which groups should work together and how, and are there any 
additional duties that you think would be useful and that you would add?   
Nicola Perrin: The list as it stands is clear.  It has the right organisations in it and it is clear 
what that duty of co-operation is.  In its first year the HRA has been demonstrating those 
duties already, particularly with the MHRA.  Our question is, as Sir John has been saying, in 
relation to the NHS R&D offices and how one can begin to recognise that relationship in the 
legislation itself.  We do understand that it is difficult and all of the trusts need autonomy.  If 
there were any way of reflecting the importance of the HRA working with the NHS R&D 
Trusts we think it would be enormously helpful because that is the biggest barrier to research 
at the moment.   
Dr Wisely: It requires us to work with the right regulators and it enables us to continue and 
build on the work within a duty to collaborate.  I fully appreciate the need for us to work to 
resolve the issues with local governance.  We will not be seen as successful unless we do tackle 
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those issues and I think we have set out a good agenda to find ways into that.  I recognise that 
Trusts will know and will be best-placed to know if they have patients that are likely to be 
eligible for trials and the resources to conduct a trial.  The issues for them should be ones of 
capacity and capability.  There is a whole host of duplication at the moment, with those local 
decisions duplicating assessments of the science, the ethics and management strategies for 
things like handling data.  It is that that we want to strip out to do only once through the 
HRA.   
Sir John Tooke: I echo all of those thoughts.  Chair, you referred to a culture and my 
experience has been over several years that in some trusts the decisions about whether 
research should be conducted or not are left to people without the confidence, authority or in 
some cases the knowledge of research to take what they perceive as a risk.  Any research is an 
issue of risk/benefit ratio with the patients at the front of one’s consideration, but unless there 
is ownership of the need to prosecute research as a key function of the NHS and that is held at 
the highest level within the organisation, the chances are that a risk-averse approach will be 
taken, and unnecessary barriers to the conduct of good research will be put up.   

Baroness Pitkeathley: Are you suggesting any particular changes?  I realise the difficulties, 
but is there anything specific that you could suggest to us?    
Nicola Perrin: That is where we have rather found it difficult to work out exactly how it could 
be included, which is why in our response we flagged the issue rather than suggesting a 
solution, I am afraid.  The feasibility study, though, is a really big step forward and we look 
forward to seeing the results of that.  If it can work through that, that might be enough.   

Q287   Lord Mackay of Clashfern: I understand the HFEA is to continue.  What is the 
relationship between the Health Research Authority and the research work of the HFEA, 
particularly in relation to embryos and right through to the animal end of the embryo 
spectrum?   
Dr Wisely: The HFEA is one of the partners of the Integrated Research Application System 
and we do work very closely with the HFEA.  The reality is it is quite a small volume of work 
for the HFEA that is research, so we have not been as extensively working with them as we 
have with the Human Tissue Authority for instance, where we have a formal Memorandum 
of Understanding, and the MHRA, where we have a formal Memorandum of Understanding.  
There is potential to work more closely with the HFEA.  The other dimension is that the 
HFEA does have a Memorandum of Understanding with the current National Information 
Governance Board, which will transfer to us when we get the Section 251 approval.  There are 
opportunities there and a good basis to build on them.   

Lord Mackay of Clashfern: Do you regard your remit as covering embryo research?   
Dr Wisely: There will be applications.  I think there were around 25 applications in the last 
two years that have been research applications that have gone through the HFEA and through 
the Ethics Service.   

Q288   Lord Warner: I should declare my interest as a former Minister responsible for NHS 
R&D and who wrestled with some of these issues.  I share your views about the issues around 
local trust behaviour in some of these areas and that was certainly my own experience.  If I 
may put my colleague Baroness Pitkeathley’s supplementary question to you the other way 
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round, you can either permit behaviour in an Act or you can amend an Act so it does not 
block you intervening.  I am really asking you whether there is anything in this legislation that 
we could change that would enable you to intervene, as distinct from giving you a firm power 
to intervene?  There are two ways of tackling the particular problem.  If you cannot think of a 
way of framing a power, is there anything you can point to that would loosen up the Act a 
little bit to enable you in really bad cases to actually intervene at the trust level?   
Dr Wisely: It is something that has actually been raised by others that we could consider the 
extent to which the HRA can set standards and influence behaviours, then have a role to 
maybe facilitate a solution where researchers believe people are acting outside of what has 
been agreed as the national framework.  I would welcome anything that would support us 
doing that, but it is something that we would intend to look at within the current legislation.   
Sir John Tooke: I suppose one possibility would be to identify the standards the trust should 
seek to adhere to and then through the reporting mechanisms make clear and create peer 
pressure through publishing the relative performance of various trusts.  That is somewhat 
weaker than imposing a solution on the trust, but I think, as in many areas of clinical practice, 
peer pressure is a very good means to use.   

Lord Warner: It would be very helpful after this meeting to have any further thoughts about 
how that would be done, because I think it will become a key issue when we get to the Bill in 
Parliament.   

Q289  The Chair: Welcome to our final witness.  Would you like to introduce yourself to the 
Committee?   
Sharmila Nebhrajani: My apologies, Committee, for being late.  We need an inquiry on 
Southern Rail, I think, as much as technology.  I am the Chief Executive of the Association of 
Medical Research Charities, which are essentially the funders of the charitable work stream of 
medical research.  Apologies if this has already been covered, but the only thing I would add 
is a sense of some of a formal duty to co-operate between the HRA and some of the NHS 
institutions would be a helpful consideration in addition to encouraging the performance 
measures approach that Sir John and Janet have referred to.   

Baroness Greengross: I just wondered if the HRA has measurable objectives and if so what 
they are.  At the same time, are you able to measure the performance or is the HRA able to 
measure its performance in carrying out all its duties? 
Dr Wisely: We published our first business plan on 1 December 2011, the day we were 
established, and we have obviously continued to work through to develop those plans so we 
have set out objectives.  We have very well-established metrics within the National Research 
Ethics Service part of our business in terms of the timelines, decisions, auditing and 
accreditation of Ethics Committees.  We regularly invite feedback from applicants and review 
and respond to that feedback, not only in the NRES but also the Integrated Research 
Application System and how we provide advice.   
We need more and I recognise that it is an area we need to do more in.  It is a theme for a 
stakeholder forum event that we have next week.  We need to know how our stakeholders will 
recognise success.  I often reflect that I knew that what was the Research Ethics Service in 
2007 was much better, but it took a lot longer for people to actually recognise that success 
more broadly.  We have some ideas and within the UK we need much better metrics and to 
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understand metrics.  For instance, we need to understand, when studies are funded, what the 
status is at that time.  Is the clock really ticking on regulation and governance when 
something is funded or is there still work going on to develop the protocol for the study that 
is not regulation or governance?  That will enable us to get an early metric from when things 
are funded, right through the regulation and governance and also start thinking not about a 
start point for a study as being the important point, but that the end point is actually what we 
should be looking to achieve to time and to target.  I would say confidently that when we sort 
out getting the start point correct it will be very quickly that people move on to look at why 
studies are potentially not completing to targets.  We need to look at that full metric now.   
Sharmila Nebhrajani: That is a very helpful articulation.  We should also think about 
non-quantitative measures in assessing the progress of the HRA and the regulatory 
framework in general.  Some of this is about gaining the confidence of researchers, the public 
and patients.  Non-qualitative survey measures, to assess whether they feel more confident 
about research, whether it feels easier, smoother, or the navigation through research protocols 
is better, would be really helpful measures to have for the research sector from a funder’s 
perspective.   
Sir John Tooke: I would just echo the need for a whole pathway, more sophisticated set of 
metrics.  The 70-day target has been a very important focus and stimulus to get things 
moving, but as we move forward we need a more sophisticated whole pathway approach.  If 
you do not have that and rely on a simple metric people will find ways of achieving that 
particular metric to the disadvantage of the whole pathway.   
There is another potential risk, which is that trusts may be unwilling to take on studies that 
need doing for clinical advance, but are perhaps more challenging in terms of timeliness.  We 
cannot create those disincentives and it is only through having a more sophisticated analysis 
of why certain things take longer so that there is a rationale for a particular trust’s 
performance that we will get over that.   
Nicola Perrin: I agree with all those points—both the importance of measuring the whole 
pathway and also the things that cannot be measured.  I would also say that it is important 
not necessarily to impose a one-size-fits-all target on all research because there are so many 
different types of research.  One would expect much quicker approvals for a very routine trial 
compared to something that is a novel intervention and the first time it has been used in man.  
We need to recognise the complexity of the targets that we are setting.   

Q290  Dr Wollaston: Can I turn to the serious issue of missing clinical trial data?  Dr Wisely, 
could you set out what the HRA is currently doing to ensure transparency?  Further to that, 
how do you feel this is going to fit in with the current deliberations on the EU Clinical Trials 
Directive?   
Dr Wisely: Currently applicants are asked when they apply to the Ethics Committee about 
their intention to register, publish, disseminate the findings of the research, make data 
available, make tissue available and how they would tell participants about the outcomes of 
the research.  What we have not done before now is to look at compliance against those plans.  
We have issued what we call a ‘shared ethical debate’ to our Ethics Committees UK-wide to 
ask them the kind of issues they consider in looking at those questions and the extent to 
which they consider those as part of the REC opinion.  From April we are going to start a 
simple check through the final report that we receive to the Ethics Committee to see whether 
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or not people have published, made the data and the tissue available as they said they would 
to the Ethics Committee.  Therefore, without an additional burden on the researchers we can 
start to get a picture of the extent to which people are publishing and making data available, 
but also start to explore some of the reasons why they may not.  I am very clear that at one 
end a deliberate act to not publish or not make data available when it has been agreed that 
you should is misconduct if wilful.   
However, there are a whole range of issues that sit behind that, right from the host of studies 
that we would look at that would be only of an educational value and unsuitable to be 
published and interpreted, through to barriers to publishing where people report that it is 
much more difficult to get some types of studies and potentially negative results published.  
Alongside all of that work we have set out a confidential paper at the moment that is trying to 
tease out some of those issues.  I am talking to key stakeholders including funders to Ethics 
Committees and publishers, and we are hosting a by-invitation event at the end of April 
where we want to debate some of those issues before we put a Position Statement out into the 
public domain.   

Dr Wollaston: Many people are putting this off and saying it is an issue that will be fully dealt 
with by the EU.  Do you feel confident that the current deliberations are going to sort this on 
an EU-wide level?  

Dr Wisely: I think that there is a clear intention to support and improve transparency 
through the clinical trials regulations.  The articles very specifically require it and we fully 
support those.  I think though there will still potentially be some issues when they talk, for 
instance, about the publication of the summary of results.  What will be included?  It is 
certainly a step in the right direction, but I do not think we should be waiting to just think 
that that would solve everything.  In 18 months’ time the HRA will have a much better picture 
of what data is actually getting published, disseminated and made available in the UK.  It 
could turn out to be a relatively good news story if most people are working correctly.  The 
important thing is to gather that evidence.   

The EU Directive sets out the right intention; I just think there are still potentially some issues 
there around the detail and in particular what we mean by publishing the summary.   

Q291  Dr Wollaston: Indeed, because people can obfuscate matters by publishing either too 
much detail or not enough detail but still give an impression that they are complying with 
transparency.  Do you think it would be helpful on the face of the Bill to amend or strengthen 
it in some way to make sure that promoting transparency in research is one of the HRA’s 
obligations?  Would that help to ensure this?  
Dr Wisely: My personal view is that it is absolutely fundamental to protecting the patients 
and the public in health research.  I see it as a very important part of our role, so therefore if 
we can give more confidence to people that it is mentioned specifically then we would 
support that.   

Dr Wollaston: So you would support having— 
Dr Wisely: If it is promoting transparency yes, because it is in our objectives.  Promoting 
transparency with a view to building confidence in research is one of our business objectives.   
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Sir John Tooke: The Academy would entirely support that position.  A generic statement to 
ensure that the obligation towards transparency is taken up is key.  I absolutely agree with Dr 
Wisely that this is not a simple issue and technical considerations will prevail in many 
instances.  We do not want research that is technically unsound being over-interpreted 
because that will be bad for the public good, for example.  There are other agencies at play; it 
is sometimes very difficult to get negative results published, so there are obligations on 
publishers here as well as on the regulatory agencies.   
Nicola Perrin: We would add that although we certainly agree that transparency in research 
results is completely essential and we do see it as an intrinsic part of the HRA’s role, our only 
concern would be that putting it on the face of the Bill should not be seen as the only solution.  
We cannot put it in the legislation and tick the box that transparency is now sorted because 
there are so many other stakeholders involved.  The HRA is a very important one of them, 
but there lots of other ones including the MHRA, research funders, sponsors, publishers and 
researchers themselves.   

Dr Wollaston: The trouble has often been that each part of the system says it is a problem for 
another part of the system to sort.  Would it help in your opinion to have it actually there as 
one the roles of this particular part of the system?   
Nicola Perrin: I do not think everything should fall to the HRA to sort out the whole of 
transparency.  They are a key player in the discussions.  I am not sure they are necessarily the 
right body to lead all the discussions, particularly when it comes to the difference between 
publishing research results versus all of the underlying raw data.  As everyone has said so far, 
there are a lot of complexities and technical issues that need to be resolved if we are to share 
data effectively rather than just putting it in the public domain to be there.   
Sharmila Nebhrajani: I would only add that maybe the way to reflect it is that it is a duty to 
promote transparency or to work with the system to promote transparency.  There could be 
recognition that it is a necessary condition for an organisation like the HRA, but its duty 
alone would not be sufficient to move the dial on this very important area.   

Q292  The Chair: I have just one final point.  You mentioned the MHRA.  Are you satisfied 
that the responsibilities of other statutory bodies in this area around transparency would align 
with yours, particularly in regards to promoting transparency?  If you are to have a duty 
around promoting transparency, do other bodies have duties that align with that?  Does the 
MHRA have the right role at the moment?  I might give notice to the officials that I may ask 
the question of them as well in a moment, but does anyone want to reflect on whether or not 
the other statutory landscape in which you are operating supports where the questioning so 
far has led?   
Dr Wisely: I can answer it to a point.  Certainly in terms of the EU work, the MHRA is 
leading the UK response and I know they are fully behind the commitment to transparency 
within the regulations.  In terms of their wider roles, they do have requirements but I will 
leave the experts to say what they are in terms of their responsibilities.  They are one of the 
people we will be talking to in exploring the issues.  The purpose of doing some work behind 
the scenes between now and April is to have those conversations.   

The Chair: I should have said at the beginning that we have officials from the Department of 
Health here and one of their tasks is to occasionally have a question bowled at them about 
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factual matters related to the legislation.  On this occasion, rather than just bowling the 
question, I would like to ask if we could have a note addressing the issues around the 
alignment of responsibilities with other statutory bodies in this area to make sure we are clear 
as to whether there are any of those around that we need to be making recommendations on.   

Q293   Baroness Eaton: I am moving on to ask a question about confidential patient data for 
research.  In your opinion, does the Bill provide the right balance between protecting patient 
information and identifying patients to participate in research?  Where is the most 
problematic area of this for researchers?   
Dr Wisely: I think it does, although we could do more if our public opinion work that has just 
come out from our review of the UK Clinical Trials Gateway supports that.  64% of people 
who responded to those surveys said they wanted to know more about clinical trials and 
where they were happening locally so that they could find a way in to getting recruited into 
trials directly.  There is more to do in this area; we need to get more public opinion about 
how we do look at recruitment.  Certainly the Bill itself, in terms of balance between 
protecting and identifying patients, does cover the ground.  What researchers report to us as 
the primary problem is getting the studies up and running.  That is what we are hearing, but I 
would go back to what I said before: I am very aware that that may just be the most pressing 
problem.  We may not yet be hearing more loudly about some problems in actually getting 
the patients through after the study is approved.  Others here would probably be better placed 
to answer that.   
Nicola Perrin: In relation to identifying patients for clinical trials, our researchers are telling 
us that the biggest issue they face is the so-called consent for consent issue.  This is where in 
order to identify which patients are eligible to take part in a trial you may need access to 
identifiable information if you need to know their date of birth, post code, etc.  Researchers 
do not have a legal basis on which to access that identifiable information, so you end up with 
a situation where either the clinical team has to identify the eligible participants—they do not 
have time; they understandably have a lot of other priorities—or alternatively to write to each 
person in the general practice and ask them if they would consent to their identifiable 
information being accessed by researchers.  They would then be approached again if they 
were eligible for the trial to invite them to consent to take part.  As you can hear, that is an 
incredibly long-winded way of finding out who wants to take part in research.  It is blocking 
people having the opportunity to participate in trials, apart from anything else.   

Baroness Eaton: What is the quicker way then?   
Nicola Perrin: There are a number of solutions to that.  The quickest is for researchers to 
have access to the identifiable information through an honorary contract with the clinical 
team.  The GMC has recognised that as a legitimate approach.  It does not happen in a lot of 
instances because people are cautious about identifiable information.  An alternative is to 
make better use of privacy-enhancing technologies.  The CPRD (Clinical Practice Research 
Datalink) is working to develop that, but it is not yet up and running in the form it needs to 
be.  The other solution, which often has to be used as a last resort, is Section 251.  That is what 
will now be transferring over to the HRA from the ECC (Ethics and Confidentiality 
Committee) of the NIGB (National Information Governance Board for Health and Social 
Care).   
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We welcome that move; we think the HRA is in a position to really streamline the process 
and allow a much simpler, more proportionate fast-track approach for consent for consent 
applications.  If they can provide appropriate guidance and make appropriate decisions then 
we think it will be a much better balance to facilitate research.   
Sir John Tooke: I think Nicola’s proposals are very sound.  My position on this is drawn from 
30 years of experience as a clinician and clinician scientist.  The first thing I would say is that 
patients by and large hugely benefit from involvement in clinical trials, whether they are in 
the active arm or not.  There is good evidence to suggest that trials promote a detailed 
approach to standards of care and many ways a better transactional relationship between the 
clinical team and the patient as equal partners in a process, which is to the good as long as 
that research is sound and ethically approved.   
In terms of consent for consent, my experience in establishing registers of thousands of 
patients with diabetes, which was one of my specialities, is that I can count on the fingers of 
one hand the times patients, when adequately explained the purpose and controls, would not 
commit to that.  I may be coloured by personal experience, but with the sorts of measures that 
Nicola has suggested I think this is something that is pivotal for research success and hence 
advance of clinical practice in this country.  
Sharmila Nebhrajani: I have just one thing to add.  As Nicola and Sir John have said, the 
transfer of the Section 251 responsibility is a welcome advance.  If we are to stay true to the 
objective that every NHS patient (who is willing) is a research patient, we do need a 
systematic solution to unlocking the consent for consent issue.  The technological 
developments that are being proposed in the CPRD, which is at its very early stages and not 
yet national, are the beginnings of that.  However, if we were to rely only on the Section 251 
process we would not get the scale of research that patients want and clinicians know is so 
valuable to increasing excellent care in the NHS.  There is something about scaling this 
beyond case-by-case approval.   

Q294   Lord Warner: I want to follow this up.  This issue of consent for consent has been 
hanging around now for a really long time.  Mark Walport and Richard Thomas in their joint 
report raised all this with the previous Government.  Do you think we now really have to cut 
this Gordian knot through a legislative provision?  That is the bottom line.  We could 
endlessly go on with fancy technical arrangements, but should we not give stronger cover to 
researchers in this particular area, not to ignore patients but to give them some sensible way 
of identifying the people to get consent?  It does seem to me this has been around so long that 
this Bill ought to be used to actually cut through this.  If it is your view, it would be very 
helpful to have suggestions.   
Sharmila Nebhrajani: I share what I am hearing is a degree of frustration in the delay in 
unlocking this.  Some of the processes being implemented through the NHS Constitution that 
would clarify this area in the middle—sometimes called pseudo-anonymised data and 
sometimes called key-coded data—which are essentially enabling researchers to make a link 
between various data sets without having to go through a consent process back to source data, 
are really helpful developments.  There may be a need for a legislative route, but all of those 
things also require the involvement of quite a number of different authorities.  Simply putting 
that obligation on one agency is going to be insufficient.   
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Nicola Perrin: I understand it is an issue that the Caldicott Review is looking at.  I know they 
are covering consent for consent as part of their research chapter.  We need a solution.  In 
theory, all the lists of things I have been through should be possible, but it is not working.  
Anything that you and the Caldicott Review can do to sort it out we would welcome.   
Dr Wisely: I would say from the conversations we have had, there is certainly opportunity 
within the current framework through Section 251 to be more proportionate where data is 
not coming out of the NHS.  At the moment it is as stringent if the data is coming out of the 
NHS as if it is staying in and we can tackle that within the current provisions.   
Our role is to protect and promote.  We had some Section 251 stakeholder events earlier this 
month and there was some caution aired as well about researchers having direct access.  Some 
of the key things could be how we position; for instance, a research nurse is not seen as part of 
the care team and you need you get your Section 251 approval.  The stakeholders we had felt 
that a research nurse should be seen as a part of the care team and they were quite happy that 
they had access to the data.  When we started talking about researchers—potentially students 
in universities—there was a lot more caution.  Things are never simple, but I fully support 
that we need to do something to unlock in this area.   

Q295  Barbara Keeley: It seems to me there are other issues here.  Is it not time that at 
certain diagnosis points of long-term conditions—and Sir John talked about diabetes—that 
GPs did rather more?  We have a parallel with identifying carers and the issue about how that 
happens.  There is this constant refrain that there is not time to do this; there is not time to 
check that a patient would consent to research at a certain point.  It just seems very strange 
that there is a need to do these things: there is a need to check how a patient feels about 
sharing diagnosis and prognosis information with the family; there is a point to identify a 
carer; there is a point to check this.  It seems ridiculous to have this problem and to say that 
GPs are too busy to do it.  Surely GPs cannot be too busy to do these vital things, so the 
information cannot be shared with the family, the carer cannot be identified and they are not 
available for research.  It seems so obvious what the point has to be: why is this not 
confronted with GPs so that they do these things?  We have talked about the carer issue here, 
but it seems very similar to me.   
Sir John Tooke: I would agree that at first point of clinical contact and, indeed, at subsequent 
points, if the NHS is genuine about saying research is one of its key three missions along with 
education and service then it is the responsibility of a medical professional to ask the 
question: is there something that could be done to advance knowledge to benefit you, but also 
other people with this condition?  It is ingraining that at a professional level as something that 
is the cultural norm and expectation—that those questions should be asked.   
Nicola Perrin: It does also go back to the cultural issues.  We have had a number of focus 
groups and occasions where we have had GPs and patients in the room together.  Patients are 
very supportive of their data being used, but the GPs are sitting there saying, “Oh, no.  Our 
patients would not like that”.  There is still a paternalistic attitude towards patient 
information.  The thing that would make the biggest difference is if every GP practice had to 
submit their data to the CPRD, which at the moment does not happen.  That would make a 
huge difference.   
Sharmila Nebhrajani: I would support that as an objective.  There is also this cultural 
dimension and we may return to it when the Committee talks about Health Education 
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England and the plans it has for embedding a research culture in every level of NHS employee 
and at the baby stage of GP doctors.  There is something about recognising in the education 
system and in the career paths allowed for both primary and secondary clinicians that 
research is not something done by a maverick on Thursday afternoon; it is everybody’s day 
job and it is essential not just for scientific advance, but for care every day.  We may return to 
that when we talk about Health Education England.   

Baroness Jolly: One of the messages that came to us when we were talking to GPs about 
something quite different was that they were terribly pushed and stuff was constantly being 
put on to their desks to do, as they were going to be the first point of contact.  Sir John talked 
about a medical approach; would it be appropriate for an approach to be done by a properly 
trained practice nurse after diagnosis or does it have to be at diagnosis with the clinician, with 
the doctor?   
Sir John Tooke: I do not think there has to be absolute clarity in terms of which member of 
the team has the discussion.  The point of diagnosis is key.  Clearly you cannot entertain what 
might be relevant unless you have an idea of the care plan and the care pathway that 
somebody may be launched on.  However, it is often the doctor who is expressing to the 
patients the broader uncertainties around their condition who is in the best position to say, 
“Actually, we need more research.  If we had the answers we could offer you a more certain 
care pathway”.   

Q296  Dr Wollaston: In terms of the paternalistic attitude to data, do you think that this 
process would be helped by the patients themselves owning their records rather than the 
record being the property of the NHS?  Do you think that would help to shift attitudes?   
Sir John Tooke: It is a personal view, but the answer is yes.  For 
no-decision-about-me-without-me, you have to hold the data.  The NHS has not been 
tremendous in terms of data sustenance and I suspect people would be more responsible 
about their own information.   

The Chair: Do others want to offer an institutional or a personal view on this question?   
Sharmila Nebhrajani: Let me offer a view from the charity funders’ perspective, many of 
whom have very active patient groups associated who are both donating money and 
representing families and carers.  The conversation may be muddied by an assertion about 
who owns the data, but the thought behind your question is exactly right.  Patients can be 
very strong advocates for involvement in research.  We have been talking quite a lot about the 
supply side—how do we get doctors to encourage research?—but patients also have a 
responsibility and a motivation in that conversation.  That comes in fact full loop back to the 
HRA and its duty to protect and promote.  If we can mobilise the patient force to ask their 
GPs for the right to be in a trial; if we can publicise better through the Clinical Trials Gateway 
and possibly, in improvement or extension to that, the availability of research, then you will 
start to see a meeting of supply and demand.   

Q297   Lord Warner: The HRA has quite a difficult balance somewhere in this whole issue of 
both securing access to patient data for research, but at the same time posing as a body that 
actually achieves certain safeguards in that access.  Do you think we have the balance right in 
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the legislation and do you think your need to get access to that patient data for research will 
be perceived by patient interests as actually diminishing your ability to advise on safeguards?   
Dr Wisely: I think it is manageable.  For some time we have had the independent Ethics 
Committee opinion within an overall managed framework, which was NRES.  We are 
establishing a Confidentiality Advisory Group, appointments will be announced shortly, that 
will advise us on whether or not we should approve access to confidential data without 
consent for research.  We will need to have very transparent and robust procedures for 
considering that advice and making decisions in light of it.  One of the things that we need to 
be very clear about is what fits within the remit of the Advisory Group under Section 251, and 
what they would consider and what additional reasons we may consider as the Health 
Research Authority for giving access or not.   
What we are very keen to do and will do is think through how we will handle representations 
against either that advice or our decisions and where they may come from so that we have 
mechanisms to handle those.  It is likely that some of those representations may come from 
groups that feel we should not have disclosed.  It is less likely to come from researchers if they 
have been given access.   
We got some funding from Sciencewise and one of the pieces of work that we are doing is to 
do some public dialogue work.  It will be very important that we tease out some of those 
issues through that, as well as some of the other patient/public involvement areas that we are 
working on.   

Lord Warner: Do you think that Committee should be made a statutory committee?  Do you 
think that would help or not help matters?   
Dr Wisely: I do not think it needs to be.  We have made the appointments in the same way 
that we make the REC appointments.  We will set the terms of reference up very clearly that 
we can either accept or not their advice but we cannot unduly influence their advice.  We are 
thinking that if someone made a representation against the advice of the Committee, given 
that I have set them up to be the experts we look to for advice, then I would ask them to 
reconsider their advice in light of the representation that had been made.  We can operate 
under that framework without them being a statutory committee.   

The Chair: Is their advice published?   
Dr Wisely: The current advice function on this is the Ethics and Confidentiality Committee 
that sits in the National Information Governance Board.  I am not sure if their decisions are 
published.  We certainly publish the opinion from an Ethics Committee and we are certainly 
saying that we intend on publishing the outcome from the Confidentiality Advisory Group as 
well as our decision and any reasons why we may or may not have taken the advice from the 
Group.   
Nicola Perrin: We feel it is an appropriate balance.  They obviously have to get the right 
balance between safeguards and making decisions, but it is actually helpful having the advice 
and decision-making at the same place as the expertise.  There is so much complexity and 
confusion in relation to the whole regulatory and governance framework, and around the use 
of data more generally, that if the HRA can provide very clear guidance about what is and 
what is not acceptable and then follow it through with the approvals and decision-making 
process that follows, it would be enormously helpful.  It would provide confidence both for 
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researchers and for the public.  It is similar to the Human Tissue Authority and the HFEA: 
you have the experts providing the advice and then making sure that it is followed through.   

Baroness Greengross: Do you think that the draft Bill’s provisions on Research Ethics 
Committees provide a smooth transition from the previous regime?   
Dr Wisely: Yes—for the Health Research Authority Ethics Committees and, critically, so that 
we can maintain a UK-wide approach.  I would commend the work that the Department has 
done to ensure that the provisions do enable that UK-wide approach as well as what we need 
at the Health Research Authority.   

Q298  Barbara Keeley: Could I just ask whether you think there are additional areas where 
the Health Research Authority should issue guidance to promote effective and consistent 
regulations by the Research Ethics Committees?  For example, we can look at the issue of 
research conducted by students in the course of their studies where there has not historically 
been a standard approach.   
Dr Wisely: The whole area of advice and guidance is certainly one where we can do more.  
We have just completed a website survey and that has shown that people welcome our 
guidance; they value our guidance, but they want more; they want better access to it and they 
want more decisions rather than guidance.  That applies not just to the Ethics Committees, 
but to the researchers.  We are developing decision tools, the first of which will go live at the 
end of February.  We are also building in extra support to Ethics Committees to improve the 
quality and consistency of decision-making.   
Over the years we have looked several times at the issues around student research.  Ethics 
Committees will often be frustrated that supervisors do not attend with students, the research 
can be poor quality, and students are often working to a very tight timeframe and maybe 
being rather ambitious.  We do have a Proportionate Review Service for low-risk studies that 
now captures a lot of student research.  We took the view, though, that you should not have a 
less robust process based on the person doing the study, but more on what they were doing 
and who they were doing it to.  A lot of questionnaire studies will now go through the 
proportionate review process, where the average timeline is eight days, but we would not put 
something through the Proportionate Review Service just because it was a student study.   
Sharmila Nebhrajani: Perhaps related to this area, although not specifically on the point of 
research by students, is the important role the HRA will have through its REC function in 
horizon scanning and anticipating guidance for the thing we do not yet know.  That is a really 
important sense of keeping watch on scientific development, what the research frameworks 
are likely to be and, therefore, how you can best execute your regulatory muscle.  Related to 
that, some of the changes that we anticipate—adaptive licensing, for example—or elements 
that will speed innovation through the regulatory process to product delivery are areas that 
are going to require a slightly different regulatory model than the one we have now.  We may 
not know quite how it will be different, but we know it will be different.  Therefore, some 
sense of the HRA being able to agilely develop guidance and scan the strategic horizon would 
be very helpful.   

Q299   Lord Warner: There was a longstanding problem when I was involved in this area of 
Research Ethics Committees engaging in mission creep.  They involved themselves very 
considerably in some cases in the scientific merits of the research proposal, as distinct from 
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keeping to their real job.  Is that still a problem and if it is does the Bill give you the authority 
to deal with that issue sufficiently?   
Dr Wisely: The position is that RECs need to reassure themselves that the science is adequate.  
We have set out a framework that they should not and they are not constituted to do the 
scientific review themselves, but they are entitled to reassure themselves that somebody else 
has done it well.  We have worked very hard with Ethics Committees to say that the actual 
science is not their responsibility to review, but the problem is there is very little information 
that comes from others’ scientific assessment through to the Ethics Committee.  They often 
ask questions because we are not getting good enough assurance from the funder or from the 
previous peer review.  When we looked at this problem two years ago, less than 5% of 
applications that got to an Ethics Committee had a scientific review attached to them.   
The problem is better, but is still there.  The solution, as always looking at the bigger picture, 
is looking at how we get assurance that the REC will recognise from either the sponsor or the 
funder that early assessment so that they do not have to take the activity to reassure 
themselves that the science is robust.  A poorly designed study is unethical, but I absolutely 
accept your point that it is not the role of the Ethics Committee to determine that it is poorly 
designed.  They need to know it is well designed though, which is a different question.  It is an 
issue that is not going to go away; it is one we are tackling and I think we certainly do have 
within the legislation the powers to continue to tackle it.   

Q300   Lord Mackay of Clashfern: Apart from the question of the scientific value of the 
research, what other differences do you experience between Research Ethics Committees in 
their decisions on these matters?   
Dr Wisely: We monitor very closely the decisions of Ethics Committees and I would say they 
are very good at picking up issues.  They are still less good at positioning some of the minor 
details about what would then become a provisional opinion.  Where they make unfavourable 
opinions they are probably sound; we get very few appeals that would indicate that actually 
there were issues when people got an unfavourable opinion.  There were less than 30 appeals 
last year from 450 unfavourable opinions, so that is a low rate.   
Coming back to the previous question about advice and guidance, we need to do work on 
quality and consistency of ethical review and how it is then presented back to the applicants 
in terms of it being a request for change or it being advice, to ensure that the applicant then 
does not feel an obligation to follow the advice, fearing that they are not following an ethical 
opinion if they do not.  There is work to do, but in general it is much improved and we 
monitor the decisions made very carefully.   

Lord Mackay of Clashfern: To what extent has that affected the time that the whole process 
has taken?  As Sir John said earlier, this is the thing that really seemed hold up their research 
in this country very badly.   
Dr Wisely: Ethics Committees are not the limiting factor now, but they probably should be 
the slowest part of the process because they are a Committee.  We set an absolute timeline of 
60 days and last year less than 200 from 6,000 applications went over the 60 days.  It comes 
back to what has been mentioned by others: we want to set an appropriate target.  For studies 
going through our Proportionate Review Service the target is 14 days and the average at the 
moment is 8.  The average overall for studies is 40 days through Ethics Committees at the 
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moment, but we are recognising that what we really need to do moving forward is to not look 
back at a metric at the end of a year and say, “Did we meet 60 days?” but for individual studies 
say, “What is the appropriate timeline for this?  How long should it take to resolve the issues 
there?”  If there are no issues it should be approved rapidly.  You may have studies where 
there are things to resolve that are not asking new questions.  Then you may have studies 
pushing at boundaries where maybe we say to the researcher early on, “This is likely to take 
up towards the maximum of 60 days”.   

Q301   Baroness Eaton: This may not be totally relevant to your remit, so forgive me for 
asking and I understand if you cannot answer.  We are talking a lot about research.  Where 
does the responsibility lie for encouraging research into prevention rather than research into 
drug therapy to cure?   
Sir John Tooke: I think I understand where you are coming from.  Clearly if we want to move 
from a disease service to a health service, with the rise in chronic disease, then we need to pay 
far more attention to preventative measures.  We are far less sophisticated at that than we are 
at developing treatments for established disease.  I see it is as part of the continuum of 
research and one that deserves a great deal more emphasis.  It of course has ethical and other 
issues, and often involves a great deal more patient participation in the outcome of the study, 
rather than simply taking a tablet if it involves behaviour change, for example.  I see it as 
absolutely integral and it will require the same sort of engagement and checks and balances in 
a proportionate manner as any other sort of research.   
Dr Wisely: I would support that.  One of the dimensions of the ethical review is the extent to 
which there has been patient and public involvement in the design and prioritisation: is the 
study relevant?  From the HRA that would be one area that would be a way into that.  We did 
some work with INVOLVE to look at the extent to which people had involved patients and 
the public in the design of the study.  It was a mixed picture and something we want to go 
back and have a look at in another couple of years to see if it is shifting.   

The Chair: Can I ask Baroness Pitkeathley to build on the question and then come to our 
final two witnesses?   

Q302   Baroness Pitkeathley: I have an additional question to Baroness Eaton’s about 
research across health and social care provision.  It is very significant for patients and their 
families.  Is there anything you could usefully add about that?   
Nicola Perrin: The thing I was going to say, which I think answers both questions, is to come 
back to the issues of research access to patient information.  A lot of epidemiological research 
could be extremely important for preventive and public health research.  Similarly, improving 
access to social care records and having better integration between social care and health 
records will also provide a huge wealth of information, unlocking patient information for 
researchers is key to all of this.   
Sharmila Nebhrajani: I just have a couple of things to add.  We have obliquely touched on 
the role of Public Health England.  Charity research funders are increasingly in discussion 
with Public Health England to find ways in which there may be relevant research questions 
worthy of investigation.  On the charity research funding side there is also a shift from 
reactive, open calls for research projects, to commissioned research streams.  That facilitates 
some of the preventative measures that you are both alluding to because it enables charities 
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not just to respond to where the research push comes from but to begin to pull out some of 
these important questions.  The final thing I would say is that across the charity research 
funding stream there is beginning to be some work on cross-cutting themes, which have a 
health and social care element.  I will pick up ageing, for example, as one of those.  You will 
find two or three charities working together across the ageing theme to look at both the 
manifestation elements for research, but some of the issues around nutrition and its 
implication on ageing as well.  That bleeds into some of your social care issues a little bit.  It is 
early days, but one is beginning to see some of those themes emerging.  Some of the things we 
have talked about this morning will help to facilitate some of that cross-cutting research.   

Q303   Baroness Jolly: Following on from the discussion that we have just been having, much 
of this sort of research is going to be done across several NHS organisations.  When you have 
research or a study in one NHS organisation it is tricky enough, but if you spread it across a 
whole range of them then you are opening a new can of worms.  Where a study is being 
conducted in a number of NHS organisations, does the HRA have the authority to ensure 
consistent and timely research ethical approval?  If not, do you feel there are any amendments 
that you would suggest to better carry out this task?   
Dr Wisely: If you limit it just to the Ethics Committees then it is one approval for the whole 
of the UK, so there is no local dimension now to the Ethics Committee approval.  The only 
time you have to apply to more than one Ethics Committee is if you are doing a study with 
adults that cannot consent for themselves because of the different legislation in England and 
Scotland.  That is not the full story, though.  The reason there is no local dimension to the 
Ethics Committee review now is because it is delegated down to the local NHS governance 
review, because we recognise the duplication.  That of course is the area that needs further 
work, around not just the bit we have delegated to them, but the wider issues around the local 
decision on whether or not to host or sponsor research by the NHS.  This goes back to some 
of the issues that we were talking about before and the duplication there was then at that local 
level, but it is not actually an Ethics Committee one now.   
Sir John Tooke: I am optimistic that the emergent Academic Health Science Networks across 
England are going to facilitate co-operation between healthcare organisations.  It will raise the 
profile of the importance of research and getting evidence and innovation into practice for 
the health of that broad community.  It creates a constructive partnership, which can again 
apply peer pressure to ensure there is a uniform approach being taken.   
Sharmila Nebhrajani: I have just one very quick point.  You may have covered this at the 
beginning and I apologies if you did.  The feasibility studies that the HRA has embarked on to 
try and look at ways of smoothing these processes are fantastically important.  I would say 
two things: we talked about those cross-cutting themes in research being very important in 
terms of NHS trusts having to work together, but the more we move to stratified medicine 
and ever smaller population sizes for research projects, the more research is going to be of 
distributed responsibility.  The driver is fantastically important and any legal lever that the 
Committee has to encourage the smoothing of those barriers would be really welcome.   

Q304   Lord Warner: Can I just probe a bit further this issue of social care?  In Clause 67 it is 
very clear that your functions relate to the co-ordination and standardisation of practice 
relating to regulation of health and social care research.  However, if you move to Clause 68, 
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the providers of social care are not part of the groups of people who are required to co-
operate.  Is there a lacuna in this legislation as far as social care is concerned?  You have been 
given a function, but it is not clear to me and virtually all of our discussion today has been 
about the interaction with the health service.  We have not mentioned local government and 
social care providers, and I am not altogether clear where RECs stand in relation to a social 
care dimension to a research project.  Have we inadvertently stumbled on an issue here or are 
you quite relaxed about all this, given the functions that you have been given?   
Dr Wisely: The current position is that if a study sits across the NHS and social care it will go 
to one of our Ethics Committees.  There is a social care REC that looks at total social care 
studies that we are not responsible for, but does actually by choice, to be part of the UK-wide 
framework, work to our standard operating procedures and is part of our overall 
collaboration.  I understand that when we are a non-departmental public body we could be 
more formally responsible for the social care REC.  I had missed in the legislation whether or 
not that means that we need to add people to the list of organisations under Clause 68. I 
would refer to Lisa.   

The Chair: On that point we will ask the officials to give us a note, but I think Lord Warner 
has teased out an interesting issue that may require us to make a recommendation to ensure 
that those things do flow logically.  With that, can I thank those witnesses here for the first 
panel?  Sir John is staying for the second panel as well, so thank you very much.   
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BMA [Dr Mark Porter], Academy of Medical Science [Sir John Tooke] and 
Royal College of Surgeons [Professor Norman Williams] (QQ 305-314) 

Examination of Witnesses 

Dr Mark Porter, Chair of Council, BMA, Sir John Tooke, President, Academy of Medical 
Sciences, and Professor Norman Williams, President, Royal College of Surgeons. 

Q305  The Chair: Can I welcome our new witnesses and welcome again Sir John who has 
played musical chairs and moved from one end of the row to the other just to confuse us all?   
Sir John Tooke: I was going to leave at 11.15 if that was all right, Chair.   

The Chair: That is absolutely fine.  Thank you very much for your attendance with us today.  
Can I just say that this is being webcast as a public hearing?  There is a transcript being taken.  
We are very keen to make sure that witnesses feed back on that as soon as they get it and any 
amplification would be gratefully received if there are points you want to elaborate on 
subsequently.  Could I ask Dr Porter to start by introducing himself?   
Dr Porter: Good morning and thank you.  My name is Mark Porter and I am a consultant 
anaesthetist in the NHS.  I am also the Chair of Council of the British Medical Association.   
Professor Williams: I am Norman Williams and I am president of the Royal College of 
Surgeons of England.  I am also a colorectal surgeon at Barts and The London, Professor of 
Surgery and Director of Innovation.  I could go on but I might bore you.   

The Chair: Thank you very much.  I am going to kick off with a question.  What amendments 
to the Health Education England provisions would you recommend to this Committee to 
recommend to the Government to ensure that the numbers of workers receiving training in 
different branches of health and social care are closely matched to the numbers required both 
locally and nationally?   
Sir John Tooke: Again, I hugely welcome the formation of Health Education England.  What I 
am going to say relates specifically to the research function, which we alluded to in the 
previous session.  The key issue from the Academy of Medical Sciences’s perspective is that 
we need to strengthen the statement that HEE should “have regard to the need to promote 
research” to actually “promote research”.  I say that not simply as somebody who clearly has 
an interest in seeing research flourish in the UK.  It is because of the requirement for the NHS 
to become far more research aware if it is going to develop the critical culture and 
transformative capacity it needs to respond to health challenges.  That will only happen if an 
awareness of research and its importance pervades the whole of the clinical workforce.  
Strengthening in that way is a critical requirement.   
Dr Porter: Your question was about how to obtain better matching.  There are a number of 
amendments I will tease out throughout the whole session that we would like to suggest.  
Probably the most important one, though, in relation to matching is a recognition that the 
process of workforce planning, particularly in medicine, should be done at a national level.  
Rather, it should take into account more national considerations than currently appear in the 
Bill.  I would agree with the Department of Health, for example, whose own research in the 
Local Pay Review of last year demonstrated that the spatial dimensions of the market in 
medical staff is actually a national market.  We have always believed that there should be 
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provision for and an assumption of free movement between the various parts of the various 
NHSs in the various parts of this Kingdom.  To a certain extent that is being militated against 
by the establishment of Local Education and Training Boards, whose responsibilities are 
towards a local workforce.  Particularly for the medical workforce, we would like to see 
focusing on the national dimensions of the market in trained medical staff.   
Further to that, you mentioned specifically better matching, but the Bill at present does not 
talk about matching at all.  It talks about sufficient supply.  We believe that matching goes 
beyond having a sufficient supply.  It should also incorporate not having an over-supply.  
There are very many important reasons why there should not be an over-supply of doctors in 
terms of not worrying whether there is or not.  One of them is covered by the provisions I 
mentioned just now about the national shape of the market, and the other is probably related 
to the particular length of time it takes to train to become a doctor.  For example, if you take a 
typical school leaver and want to train them to be a consultant in the NHS it takes upwards of 
15 years to do so.  I was very impressed recently when I heard some of the post-graduate 
deans talking about the tremendous waste of human endeavour that would be deliberately 
started if you actually did not have regard to the profession you are training people for at the 
end of that.  It is a difficult thing to do; one of the difficulties of course is that in setting up a 
new structure like this we are disturbing relationships that have grown up over the years and 
we have to be careful about that.  It is a difficult thing to do, but we should endeavour to make 
sure that there is a matching between the numbers of people being trained and the 
professions for which they are being trained, rather than simply an assumption that this is all 
about the local, sufficient supply of enough trained graduates.   
I think the Bill could go further, particularly in Clause 59(a) and Clause 56, where it refers to 
this sufficiency and where it could introduce the concept of matching.   
Professor Williams: Thank you.  Just relating to that specific question, I agree with many of 
the things that Mark has said.  Dealing with the over-supply, I think that is a problem in 
certain areas that has to be looked at.  One way of dealing with that is the transference of skills 
so that people can move between different areas.  For instance, the College of Emergency 
Medicine has a major problem—emergency medicine has a major problem.  It has 50% fewer 
doctors than it needs.  There you could take people who are in surgery, where we produce a 
lot of people who do not all get jobs, and at a certain stage transfer their skills.  That is an 
important part of that.   
You have a Centre for Workforce Intelligence at the moment, which was established a few 
years and reports to the Department of Health and presumably the NHS CB, but it does not 
have an input into HEE.  It may be that it should.  Workforce planning is notoriously difficult 
and everyone accepts that.  You can make some reasonable assumptions and you can be 
knocked off your perch like, for instance, cardiothoracic was a few years ago.  Cardiothoracic 
surgeons were all doing these cabbage operations where they were doing open heart surgery.  
Now it is all done through vessels and very clever stenting, and suddenly we found that 80 
cardiothoracic trainees did not have a job.  They should have been retrained in something 
else, but that is a different story.  The Centre for Workforce Intelligence has a role here 
informed also by colleges.  A lot of colleges do surveys on their workforce and get more in 
depth than the centre does.  If those two working together had a formal role in reporting to 
HEE that might be very helpful.   
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Q306  The Chair: I assume in that regard—and this goes to Dr Porter’s point as well about 
the need to have a national perspective—in truth we are not talking about not just a national 
perspective; we are talking about a global perspective.  I believe there were points made 
yesterday about Obamacare and the extent to which that will likely be looking to recruit 
nurses from around the world, including from our NHS.  Being able to scan the horizon and 
understand what implications are from policy elsewhere is clearly something that comes into 
account.  Do you think the legislation frames that sort of role adequately in terms of HEE?   
Dr Porter: No.  I would not want to repeat too many of the comments I made previously, but 
I think the thrust of the legislation is about devolution downwards to a local healthcare 
economy.  While I think that is both appropriate and suitable within the organisational way 
the NHS is now being set up, it is also appropriate for many of the purposes that LETBs are 
established to do.  The remarks I made earlier about spatial dimensions being national do 
apply to that sort of horizon scanning overseas.  This makes it particularly important that at 
least within the medical workforce we have a national perspective.   
We would say that there are also a number of provisions in the Bill that allow HEE to simply 
issue guidance to the LETBs.  There should certainly be a closer relationship there so that we 
have a national planning mechanism that can and should evolve over time.  It has been doing 
that, but that mechanism should then be capable of being reflected downwards rather than an 
assumption that everything is down to local autonomy.   
Professor Williams: There is already a national committee, which I co-chair.  On the numbers 
game, it does not always get it right by any means, but it is there.  The Bill as it is set up at the 
moment is exactly as Mark said; it is very local and it is for local employers to set what they 
need.  That really could be difficult because people move around the country and it is 
important that they are allowed to do so.  Within the framework we have to know how many 
different professionals we need in different areas, otherwise you are likely to get over-training.  
You do not need 100 liver transplant surgeons, for instance; you probably need five per year, 
if that.  That is the sort of thing.   
Sir John Tooke: I echo some of those points.  I see strengthening the national role first as 
taking information from bodies such as the Centre for Workforce Intelligence, but also a 
point of synthesis or collation of what national health policy is.  One of the disconnects comes 
when we hear talk about more care in the community, but there is not a way of translating 
that in terms of a workforce plan locally.  In my view, that is unlikely to happen if it is largely 
vested in Local Education and Training Boards to do because the structure of the health 
service will have an inertia about it; hospitals will want to continue doing what they are doing.  
So there should be some top-down framework from HEE that says, “These are the policy 
objectives.  These are the overall staffing requirements.  These are the niche speciality areas 
which perhaps many regions would be reluctant to pick up but which need to be picked up by 
somebody” and then the Local Education and Training Boards need to come with a plan 
exhibiting how those things are interpreted at the local level.   

The Chair: Are you suggesting that the way it is currently configured could arguably even 
fossilise existing models of care?   
Sir John Tooke: There is a risk that I think plays out in terms of the representation and 
balance on the Local Education and Training Boards and how well-attuned they are to some 
of these issues.   
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Baroness Jolly: I want to pick up on a comment that Sir John made right at the very 
beginning about research.  You suggested that you felt Clause 57, “HEE must, in exercising its 
functions, have regard to the need to promote research”, needed strengthening.  What about 
HEE commissioning research?   

Sir John Tooke: I think it should be, as all parts of the NHS, an evidence-based organisation.  
It should be evaluating itself and the programmes it puts in place, and, through the returns 
from Local Education and Training Boards, the extent to which it is meeting local clinical 
need.  An evaluative function should be integral to its operations.   
Professor Williams: Just to add to that, in my view there is insufficient research done on 
education and training, and it is all skewed.  There is a real hole there, so HEE could do that 
and it might actually be quite useful.   

Q307  Dr Wollaston: Going back to the issue of over-training in certain acute specialities, it 
is hugely wasteful, not just for the NHS but for the individuals concerned if they then have to 
switch specialities.  Do you feel that it should not just be a question of having 
horizon-scanning nationally; should there be powers for HEE to actually prevent the 
overtraining?  That issue goes right back to medical school, of course, and the attitudes that 
are engendered there.   
Sir John Tooke: If I could pick that up, Chair, I absolutely agree that this is a responsibility of 
the whole education pathway.  We need to be promoting more realistic aspirations even 
before entering medical school.  For example, I suspect that many medical students think that 
25% of the medical workforce are surgeons whereas in fact—Norman will correct me—it is in 
single figures rather than double.   
Professor Williams: Well, not quite.  It should be 95%.   
Sir John Tooke: I knew he would correct me.  We all have a responsibility to project realistic 
career pathways.  David Greenaway, as you all know, is undertaking a review of the shape of 
medical training and a very important thing that I see coming out of that is a broader-based 
beginning to training that allows people to re-differentiate themselves rather than going back 
to the beginning again.  That not only safeguards against the sort of problem you allude to of 
wasted training, but also means that we are going to have a workforce that is better-equipped 
to deal with the generality of illness which will become more prevalent as the population 
demographic changes.  All doctors are going to have to be able to cope with multiple 
co-morbidities rather than seeing themselves as a highly specific specialist, except in 
exceptional cases.   

Dr Wollaston: Is there anything we should do on the face of the Bill to ensure that those 
powers are there to put this in place?   
Sir John Tooke: If it is captured in the Bill that there needs to be matching with regard to the 
national provision, then true matching will take account of the balance between generalism 
and specialism.  I am not sure if one can be more specific than that before David Greenaway 
reports.   

The Chair: Given this issue of matching and the importance all of you attach to it, it would be 
useful if you could maybe amplify how this could be cast in legislation.  It is one thing to wish 
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a thing.  It is another to stipulate it in a way that is understood in legislative terms.  It would 
be useful, if you could, to come back to us with some thoughts on that.    

Q308   Lord Mackay of Clashfern: You mentioned the need to have perhaps a more general 
base for rather longer than sometimes happens at the moment.  Is that the responsibility of 
the GMC?  I rather gathered from yesterday’s discussion that the GMC has quite an 
important role in deciding to what extent specialisation sets in at an early stage in the 
training.   

Professor Williams: Perhaps I could start on that.  The GMC do have a role, but it is also 
important for the profession that determines the curriculum.  Surgery and the medical 
specialities are very exercised about the over-production of super-specialists.  We have gone 
very much down a left foot doctor and a right foot doctor approach.  It is taken to the 
extremes, but the American model is very much like that.  We need to draw it back more.  
There is a conflict here because if I am ill and I have an elective problem I want to go to 
somebody who has knowledge about my whole person, but I want to go to the best hip doctor 
who every day does five or six hips.  I do not necessarily want to go to someone who is doing 
a hip, a knee and a spine because I do not think I will get the best hip done.  That is a 
problem, but we recognise it as a problem and we are trying to bring more generalism in to 
what is known as pre-CCT training—for those who are not aware, CCT is the Certificate of 
Completion of Training—so that we introduce more generalism within that curriculum and 
make sure everybody is competent to a standard.  Then when they get into the 
super-speciality they will do post-CCT fellowships.  We want HEE to recognise those, which 
they are doing.  That will deal with the problem for most of the specialities and it seems to be 
a concept that is acceptable.   

 Lord Mackay of Clashfern: Would this require legislation to make some provision in 
relation to the GMC to promote that or not?   
Professor Williams: The problem is that legislation then becomes somewhat rigid and you 
need a degree of flexibility.  That is my own view and I do not think it would be wise to 
legislate, but I do think it is wise for the GMC and the colleges who set the curriculum to be 
fully aware.  It may go in some part of the Bill, but perhaps in a more fluffy way.   

Lord Mackay of Clashfern: An observation to that effect without any suggestion as to any 
legislative change might be what you are suggesting to this Committee.   
Professor Williams: Yes, Lord Mackay.  That is exactly what I am suggesting.   
Dr Porter: I would just emphasise that the governance of training is vested in a number of 
bodies.  If you were to look very broadly and perhaps over-generally at the shape of it, the 
General Medical Council is very involved in setting and inspecting undergraduate curricula, 
but for post-graduate training, which is the area we are talking about here in terms of 
maintaining generalisation for longer, the Royal Colleges have long and valuably worked in 
that area; the GMC’s role is more of regulation rather than close supervision of the system.  I 
am not sure that there particularly needs to be an amendment to the Bill for this.   

Q309  Grahame Morris: You have talked about the relationship between a national 
framework, which I fully understand, and the relationship with the Local Education and 
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Training Boards.  You did not talk so much about the relationship with the professions and 
the need to balance research with training.  If I can give a practical example, I am from the 
North East and we have a regional specialist Centre of Excellence at Sunderland Eye 
Infirmary.  The surgeons we have there are of an age where they are all retiring together and 
for some reason we are losing services—the artificial eye clinic, for example.  Constituents 
have come to me having to travel from the North East to Lincoln to access that service.  There 
much be a balance to be struck between having a national framework with attractions at 
centres like UCL, where there does not seem to be a problem in training and retaining staff, 
and maintaining regional specialities in eye surgeries in my region, for example.   
Sir John Tooke: I understand the tension and I think there is a potential problem here for 
research.  There is no doubt that to conduct globally competitive research, which is going to 
benefit not only the health of the population, but our economy through engagement with a 
life sciences strategy, concentration is and will remain important.  Unless you have clinical 
trainees associated with those areas of concentration rather than distributed on some sort of 
capitation basis we will not realise that goal.  There is tension there that needs to be resolved.  
It has certainly been a problem within the existing post-graduate deaneries; there has been an 
erosion of the presence of academic clinical fellows in London.  For example, in my own 
institution, which is second best in the world in neuroscience, we are finding it difficult to 
actually get training posts.  Therefore, they are not able to take advantage of this national 
resource—because these people go on to become consultants with research interests 
throughout the country—because of the capitation approach.  There is an inherent tension 
here.   

Grahame Morris: Is the Bill addressing that?  Is the Bill doing anything to take that broader 
approach?   
Sir John Tooke: Only in the sense that you might interpret matching as picking up on that 
area and if the research obligation is strengthened in the way that we suggested.  I think the 
research obligation must go down to the LETBs.  It needs to be much clearer that they have a 
duty as well to ensure that the research imperative is realised.  For many of them it will be a 
lesser interest.2   
Dr Porter: Fundamentally, the problem you are describing is something that we should and 
do strive to avoid as a profession and a system that plans the provision of specialist medical 
services.  It is going to happen though.  There is going to be an example from your area in eye 
services; there is going to be an example from somebody else’s area in gynaecology next year; 
and from somebody else’s area in something else the year after that.  That is in part a 
reflection of the long lead time, the nature of specialised services and the small numbers of 
people who actually deliver services that are very specialised to populations.  There are going 
to be places from time to time where things fall out of balance.   
The question is how we can make that better while recognising that simply by the nature of 
the fact that there are about 250 consultant eye surgeons in the entire UK—actually there are 
probably more than that; I was thinking of other specialities—these mismatches are going to 

                                                       
2 The Academy of Medical Sciences believes that “to enable co-development of appropriate educational provision that is both service 
sensitive and academically and professionally informed, LETBs should be closely aligned with academic health alliances, such as the 
Academic Health Science Networks (AHSNs) as they come on stream. Such arrangements would also help ensure that due attention is paid 
to the development of a research-aware workforce. We would welcome efforts to strengthen clause 62 to secure close alignment between the 
LETBs and AHSNs”. 
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arise from time to time.  I do not think the mismatch is going to be avoided by saying that a 
LETB in that particular area should be setting training priorities entirely based on local needs, 
if only for the reason that they are trying to forecast local needs 10 years in advance.  It is 
better to be part of a national system whereby the national need can be predicted, the 
numbers set, you can train towards it and then try to access that national pool of candidates 
as and when needed around the country.   
You are not going to get perfect matching every time, but it is going to be better trying to do it 
like that on a larger unit than trying to predict local need 10 years in the future, when in fact 
you do not know what is going to be happening with a very much smaller local group.  I 
appreciate that what I am saying sounds a little bit like, “We will never be able to fix that”, but 
I think it is more a recognition that this sort of issue is going to arise continually and needs 
fixing on a national basis rather than saying that it is possible to fix it by changing entirely to 
local provision.   

Q310  Harriett Baldwin: You have made it very clear you want to see HEE put more 
emphasis on the research side of things.  I just wondered whether in addition to the points 
you have already raised there were any other amendments you would like to see in the Bill to 
make sure that HEE does take sufficient account of research needs.  You have mentioned a 
few already; I just wondered whether there were any additional ones.   
Professor Williams: From what I heard before, I was pretty convinced that it had been 
covered pretty convincingly.   

Harriett Baldwin: Through the points that have already been made, you have covered that 
one off.   

Baroness Eaton: I apologise for having to leave briefly, but I would like to pick up on a 
question of this business of local versus national.  You say that it is very difficult to anticipate 
10 years ahead for local planning, but you seem to think that you can do that nationally.  That 
would suggest a rather one-size-fits-all approach because there are very many quite serious 
variations in health needs and requirements very specific to areas.  I am thinking of the area I 
know best, which is parts of West Yorkshire, where there are very many specific health needs 
that you do not see demonstrated in other places.  I would worry after what you said that it 
might be, “Well, we need so many thoracic surgeons, but it is rather tough; there are not 
enough to deal with huge diabetes amongst ethnic minority communities” and so on.  Can 
you really give me confidence that what you have said actually will not create great shortages 
in places of specific need that are quite unusual compared with the national scene?   
The Chair: The question is entirely fair, and I hope you are going to get some answers, but we 
have a technical issue, which is that we are not technically quorate at the moment; one 
colleague has had to leave the room.  You therefore have a brief pause where you can collect 
your thoughts to answer that question in the most perfect of fashions.  We are adjourned for a 
moment.  Sir John Tooke has to leave—thank you for your attendance. 
Sitting suspended. 

Q311  The Chair: We are now quorate again.  We know the question so I am going to start 
with Professor Williams.   
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Professor Williams: It is a really good question because we are really in a very difficult 
scenario at the moment.  There is lots of evidence to show that the more cases you do, 
particularly in the craft specialities, the safer the place is.  Therefore, if you take vascular 
services we know that if you do 100 aortic aneurisms over a three year period your results are 
far better than if you do not.  If you say that though, it immediately introduces the dreaded 
reconfiguration word or re-shaping of services, which I believe the Secretary of State is 
grappling with as we speak in South London.   
This is always a problem, so consequently I do believe it has to be national.  You have to 
determine how many practitioners you need to deal with a problem.  You can weight it 
though, according to the local problems, the degree of co-morbidity etc, in that area.  You still 
will require centres or networks to deal with certain problems where you need to be more 
productive.  It will differ in different specialities.   
Dr Porter: I almost dare not speak because I have been given a pause to craft the perfect 
answer and I am hoping I can come out with something that approaches that.   

The Chair: We are waiting with bated breath for that.   
Dr Porter: You asked for reassurance and the two things I would add to what Norman said 
are, firstly, that the supply of trained doctors is a necessary but not sufficient criteria for 
supplying such local services as you have talked about.  In other words, you need to have 
trained doctors, but the planning of local services absolutely must be in the local area 
according to local needs and so forth.  I would not want anything I have said about the supply 
of trained doctors to be understood as militating against that.  It is also important I think to 
recognise that when we have been talking about the need for a national model in terms of 
workforce planning, that does not mean it is entirely a top-down flow of information.   
That national model—and CfWI and various other organisations exist to do this— absolutely 
has to take into account the aggregated study of local needs from around the country, 
including areas where there are different and greater needs than others, such as the one you 
mentioned in West Yorkshire.  There are other areas of the country that have different needs 
again.   
I should just footnote that by saying that of course sometimes the needs are driven by existing 
patterns of service.  We need to question why we have different provisions in different parts 
of the country, but we should be basing that entirely on a study of the needs of the 
populations in those local areas.  That is where LETBs and the other organisations have an 
absolutely crucial role, but having a national model for the supply of trained doctors does not 
mean that we have to over-ride the necessary local planning provision of health services.  I 
hope that is reassurance enough.   

Q312   Lord Warner: We have had a pretty good canter over the needs of doctors this 
morning.  There are one or two other people around providing care services.  I wonder if you 
could actually give a view on whether you think the role of HEE is adequately defined in 
achieving a cadre of people who can work across the health and social care boundaries as the 
boundaries get more and more blurred, given the conditions of the people we are treating and 
caring for.   

Dr Porter: We have obviously been invited as witnesses specifically towards medical 
workforce, but if you were to ask me to say what the sufficiency of HEE is in regard to all of 
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those needs, I would say it does need to be strengthened in terms of including the student or 
trainee voice.  HEE’s structure as laid out in the Bill is quite strong on including 
representatives of local organisations that provide education and also local organisations that 
consume the product, but it does not actually include very much in the way of the voice of the 
people who are actually training to provide such needs.  I think that including those would 
bring a perspective to HEE that would strengthen that function.   
Professor Williams: There also needs to be more multidisciplinary training, so that doctors 
are trained with nurses and physios as teams.  There should be much more team training than 
there is, and that would inculcate a much better ethos.  In fact, we are piloting this, in surgical 
training particularly, up in the East Midlands at the moment.  I hope that works and looks 
good at the end of the day because it is my view that will address some of what you are 
concerned about.   

The Chair: For the benefit of colleagues and witnesses, I intend to conclude the meeting at 
half past 11, so I am going to invite Lord Mackay to ask his question and if we have time I will 
invite others to ask questions as well.   

Q313   Lord Mackay of Clashfern: I just want to take up what Professor Williams said about 
the more you do, generally speaking, the better you are at it.  Should research in relation to 
HEE being interested in research include that kind of consideration?  Should it be research 
not just into medical science, but also into the way in which the NHS, for example, could 
operate more efficiently?  You have just mentioned that London has a question about moving 
services from A to B and it is essential if you are going to take account of the principle that 
you mentioned that there should be a certain amount of concentration of services, although I 
suppose the doctors could travel.  Is that an aspect of research that you think is important?  
Professor Williams: I am glad you asked that.  There is quite a lot going on at the moment 
and whether HEE should mandate it is a different matter.  It should take heed of what is 
going on though, and there are various national audits; we need to be better at those and I 
think what we should be doing is mandating doctors to be putting their results and outcomes 
into national audits.  That will give you the research you need.  It is not “sexy research” but it 
is very important research because you get out of it exactly what you need.  That is what we 
got out of the vascular, stroke and the cardiac stuff.  That is what the centres came out of.  
When strokes went down from 30-odd centres in London to eight, the mortality was 
amazingly reduced and that came out of that sort of audit.  I would push very strongly for 
better national audits.  Every doctor should be putting all their data into national audits.  That 
is a hope, but I think we should move towards that.   
Dr Porter: The general point is extremely well made.  Sometimes it is possible to see medical 
research as focusing too closely on the individual treatment of the condition without looking 
at the effect of introducing such a treatment on the population.  Some of the recent examples 
that Norman has already mentioned—stroke care in London and so on—had superb work 
showing how individual treatment could be introduced and then follow-up work to show 
what effect it had when it was implemented across a large city with its concomitant effect on 
health.  Without both elements of that research we simply would not know what was best and 
be able to recommend it to the commissioners of health care in London, in this example.  
They are both essential.   
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Q314  Grahame Morris: Within the context of what we are doing in this draft Bill, in relation 
to research and workforce planning, what are the implications of more private providers 
delivering clinical services?  We really must touch on that.  I know time is really short now. 
Professor Williams: Too short.   

Grahame Morris: We have had to cut it short, but could you answer that?   
Professor Williams: I am really glad you brought that up because it is something that we 
really worry about.  There must be a duty on the private providers to train.  It is absolutely 
crucial.  We had a situation in Bristol in surgery where the local ISTC (independent sector 
treatment centre) took all the hernias out of the Bristol area.  It is a really basic operation that 
junior surgeons really get a lot of training on, and none of them ever got trained.  What was 
interesting is that contracts were signed there for training and yet not one individual was 
trained.  I really do think that is important and it should be mandated somewhere in the 
Bill—I do not know where—for that to be a duty.  Otherwise there will be a real problem.   
If I could just say, this is where I think the Bill is a bit weak.  You mentioned the input of the 
professions before, and the Bill is a bit weak on the professional oversight of not just colleges 
but all professional bodies.  It could be strengthened because I think it, and the LETBs in 
particular, need oversight.  If you get that oversight you will not get the traumas we got into 
several years ago.  For those of us who were a little bit older, there was the MTAS disaster, 
which I think Lord Warner will probably remember, which was a total and utter disaster 
because the professions were not involved, or they were not involved in the way in my view 
they should have been.  Have I caused some trouble?   

Lord Warner: There are different sides to this story.   
Professor Williams: All right, well— 

The Chair: No, you have made your point and we have enjoyed the body language over here.    

Lord Warner: I am exercising restraint, Chairman.   

The Chair: Dr Porter, do you agree or disagree with the points that Professor Williams has 
made?   
Dr Porter: I agree.  We must never allow the pursuit of economies in individual carved out 
procedures that can be disaggregated from the local provision of the entire health service to 
imperil the potential for training for quality in the future as well.   

The Chair: Thank you very much—a succinct answer as well.  With that, can I thank our 
witnesses for their contributions today and close the formal hearing of this Committee?   
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Rt Hon Jeremy Hunt MP, Secretary of State for Health, Norman Lamb MP, Minister of State 
for Care Services, and Sally Warren, Acting Director of Social Care Policy, Department of 
Health, examined. 

Q315  The Chair: Good morning.  This is the final set of public hearings of this Joint 
Committee examining the draft Care and Support Bill that the Government has put forward.  
This hearing has the Secretary of State, Minister of State and officials from the Department to 
give us evidence.  I should say two or three things by way of introduction.  One, there will be a 
verbatim transcript taken.  Two, we are being televised or at least streamed live on the 
Parliament website today.  If there are points that need subsequent clarification or 
amplification during this session, we are keen that colleagues feel able to supply that.  I should 
declare a couple of interests.  One, up until September of last year I was a Minister of State in 
the Department.  I had some responsibility for the preparation of legislation and development 
of policy in this area, and my name is on various documents.  I have taken the view, as I did as 
a Minister, that the job of this Committee is to thoroughly examine the legislation and report 
to Government and Parliament on ways to improve it.  That is what I am now seeking to do 
as Chairman of this Committee.  My other interest is that I am a trustee of a charity called 
Silver Line.  Can I ask our three witnesses to say who they are before I formally come in with 
some questions?   
Sally Warren: Good morning.  I am Sally Warren, the Acting Director of Social Care Policy 
at the Department of Health. 
Jeremy Hunt:  I am Jeremy Hunt, Secretary of State.   
Norman Lamb: I am Norman Lamb, Minister of State for Care and Support.   
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The Chair: Thank you very much.  You are all very welcome.  I would like to start with some 
questions that arise as a result of the publication of the Francis Inquiry yesterday.  I just want 
to try to establish what the current thinking is with regard to the use of the draft Care and 
Support Bill and the introduction of that Bill in the coming parliamentary session to give 
effect to some of the issues that clearly need a legislative basis.  For example, amongst the 
recommendations that I believe the Government intends to take forward is a proposal to 
either transfer or replicate the powers of the Health and Safety Executive to the Care Quality 
Commission with regard to criminal offences.  It would be very useful if you could just set out 
what aspect of those proposals from Francis and the Government’s proposals so far might 
require legislation.   
Jeremy Hunt:  Thank you very much.  Mr Chairman, could I start by thanking you for your 
work up until September in getting this Bill into the place that we need it to be?  I know it is 
very much appreciated by all the officials in the Department.  You have asked perhaps the 
most important question for this morning because, obviously, the Francis report was received 
yesterday.  It has 290 recommendations; we have committed as a Government to work 
through those and come up with our formal response by the end of next month.  It is not 
possible this morning to say which of those recommendations we have decided to take 
forward.   
I am very sympathetic to the particular recommendation to which you refer.  It is really about 
transferring the power to instigate a criminal prosecution from the HSE to the CQC, which is 
closer to the healthcare sector.  The CQC itself, though, is going through big organisational 
change and there are real challenges in terms of its own capabilities.  We have to bear that in 
mind, but, in terms of the natural place for those powers fit, I do have sympathy with what 
Robert Francis recommended.  That is something that we have to work through.   
There are other proposals there that directly impact on what you might call the general 
principle of care and support, and making sure that we properly enshrine the values of care 
and compassion in everything the NHS does.  In particular, perhaps the most significant of 
those is the regulatory power of the CQC and the regulatory power of Monitor.  One of the 
points that the report makes is that regulatory complexity meant that when there was a failure 
of care as serious as Mid Staffs, everyone thought it was someone else’s responsibility.  We 
clearly have to avoid that; there clearly has to be an overseer where the buck stops.  At the 
moment it is not clear exactly where that responsibility lies.  The CQC has reports, but it is 
Monitor that has the power to remove chairs of trusts.  If we were to accept that finding, it 
would require legislation, and if this were the right vehicle for that legislation, we would 
obviously want to talk to this Committee at the earliest opportunity.   
Norman Lamb: Let me add my thanks to you, Mr Chairman, for all the work you did in 
delivering the White Paper and this draft Bill.  It is very impressive.  I just wanted to add the 
connection between the question you raised and the Winterbourne View situation and the 
Government response there.  It made clear that corporate accountability was a really 
important principle whether we are talking about the public or private sector.  We announced 
in the Government response that I would bring forward proposals in the spring—so in the 
next few weeks—on how we achieve that corporate accountability.  That of course applies 
across health and care.  We need to make sure that the way in which we treat the private 
sector is consistent with the way in which we treat the public sector.   
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The Chair: On that point, one of the important things to ensure as the Government gives 
further thought to the Francis Inquiry report is the need for parity of esteem between health 
and social care.  Whilst in some cases the mechanisms might not be the same, there needs to 
be confidence that there will be the same level of stringency and attention paid to the quality 
and safety of care and support.  For example, in terms of that idea of transferring powers from 
the HSE, it should not relate just to regulated health activities.   
Norman Lamb: I totally agree.  Incidentally, one of the other things we looked at was this 
question of whether there could be a fit-and-proper-person test at board level.  Again, I think 
Francis has raised that as a possibility.  That is relevant as well.   

Q316  The Chair: The other area I wanted to raise at the beginning relates to the issue of the 
Human Rights Act.  We have received quite a lot of evidence during this Inquiry about the 
need for this Bill to have a rights-based approach.  The draft Bill for the first time provides for 
local authorities to commission services for people who are self-funding.  Given that is the 
case, and given that at the moment the Human Rights Act does not apply to those that are 
paying for their own care but local authorities will have a role to play in the future, I 
wondered whether or not there is now a case for properly extending the protections of the 
Human Rights Act to those who pay for their own care and, indeed, to ensure that there are 
no gaps when it comes to people who are being supported by the local authority.   
Norman Lamb: I can see the case that you are making.  Do you want to add to that, Sally?   
Sally Warren: I can see the case and I think we could provide the Committee with a short 
note on the issues raised there.  You are absolutely right: we would not want to create either 
duplication or a gap in provision on human rights.    

The Chair: That note is going to be very important, because this has been a longstanding gap 
in the law that this Bill could potentially close but equally also widen.  I am just very keen to 
make sure that does not happen.  My final question is on wellbeing.  Obviously, we have 
received a lot of evidence welcoming this adoption of the principle of wellbeing right at the 
front of the legislation.  It is obviously intended that this should be applied not just to adults 
who have care needs but also those who are caring for these people.  When we have taken 
evidence on this, a number of our witnesses have expressed concern that it is not absolutely 
clear that Clause 1 of the Bill should and does in fact apply both to carers and to adults with 
care needs.  Can you perhaps today confirm that you will look at this again to ensure that 
there is sufficient clarity?   
Norman Lamb: We certainly will look.  We have noted, Chairman, that there have been 
concerns raised in evidence to your Committee on this.  We think it is pretty clear, in that an 
adult in Clause 1(5) means “a person aged 18 or over”, and the wellbeing principle applies to 
adults.  Therefore, adults are both carers and those cared for.  I am not sure that there is 
actually ultimately much confusion there, but we will absolutely be prepared to look at it.  
Have I said the right thing?   

The Chair: It is always reassuring when the official nods like that.   

Q317   Lord Warner: While we are on the issue of wellbeing, could I just ask a question 
about the applicability of Clause 1?  It is a clause that actually applies the wellbeing tests to 
local authorities.  In the NHS the Secretary of State has a responsibility to promote the 
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provision of a comprehensive health service.  There is no such application of the wellbeing 
principle in Clause 1 to the Secretary of State in relation to the functions he would have under 
this legislation, particularly where he has regulation-making powers in eligibility, assessment 
and so forth.  The issue on which we would welcome your views is whether you think, 
particularly as we move to more integrated services, that the Secretary of State should be 
covered by the Clause 1 requirements on wellbeing.   
Jeremy Hunt:  That is something we need to take away; it is a very important point.  For me, 
coming to this job in September, I have been very conscious of a sense that a lot of policy 
responsibility for adult social care does fall in the Department of Health and that we have to 
take a holistic view of the whole system.  Therefore, there needs to be consistency of 
approach.  We need to take away that thought, because it would certainly be our intention in 
practical terms to do that.   
Norman Lamb: We absolutely want the wellbeing principle to apply comprehensively.   

Lord Warner: That is very helpful.   
Sally Warren: Obviously, in terms of how the Secretary of State would undertake his duties, 
regulations would be subject to parliamentary scrutiny, so that would be a key mechanism to 
ensure the Secretary of State is applying the wellbeing principle.  In terms of statutory 
guidance, we will consult and work in partnership with the sector to develop it.  In our 
creating the overall legal framework, of which the primary legislation is just the tip of the 
pyramid, the wellbeing principle will be a key part of how the Department undertakes its 
duties.   

Lord Warner: It is very symbolic for the people outside, though.  Adult social care has often 
been seen as a slightly Cinderella service in relation to the NHS.  There is some symbolism 
here about putting something in the Bill right up front about the Secretary of State being 
covered by the wellbeing principles.  Sorry, I should have also declared my interests as a 
member of the Dilnot Commission.   

The Chair: Just to underscore that point, the Health and Social Care Act 2012 makes the 
Secretary of State have a duty to have regard to the NHS Constitution in exercising all of his 
functions.  Perhaps a similar duty could be applied in this legislation with regard to wellbeing 
in any of the functions the Secretary of State has under this legislation.  Is that something that 
would be a reasonable approach?   
Jeremy Hunt:  I think we should look at it.  In terms of the thinking behind that, I think we 
would be wholeheartedly in agreement.  I just think we need to think through the legal 
implications and any unintended consequences, but in principle we are very supportive of 
that.   

Q318   Baroness Pitkeathley: My relevant interests are that I am Vice-President of Carers 
UK and Chair of the Professional Standards Authority.  I have a couple of questions about the 
new duties on advice and information.  First of all, were the estimated costs of providing 
information and advice that we had in the impact assessment based on delivering that 
information via the internet?  What provision have you made for the costs of providing 
information through alternative channels, which many of our witnesses have established are 
needed?   
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Jeremy Hunt:  Let me start on that and perhaps pass over to Sally for some details.  We do not 
prescribe the way that people give out information and support.  Our estimate of costs is 
based on the fact that there will be a variety of different ways that that information will be 
given out.  The internet is obviously a very important one, but we need to very much follow 
the needs of the people that we want to give better support to through this Bill.  As with the 
electronic patient record that we are making great strides in putting into place throughout the 
NHS, we will make sure there is provision for people who are not IT literate, because they are 
some of the most vulnerable people whom we need to help.   

Baroness Pitkeathley: Do the costs include that?   
Sally Warren: Shall I explain the basis of the costs?  Local authorities are already under a duty 
to provide information now, and in responding to this duty they provide information and 
advice in a variety of means.  In the White Paper, we have tried to support further 
development at a local authority level that would go beyond that existing practice.  The costs 
we estimated in the impact assessment relate to two main areas in information and advice.  
The first is supporting local authorities to improve their delivery of online information.  That 
was partly about also making sure it could link effectively to more consistent national 
information about care and support.  The second area was about local authorities increasing 
the amount of citizen access to independent support and advice.  This would be that different 
type of advice, and could move into things you might term brokerage or advocacy.  
Therefore, there was one element of it that was online, but there was a broader element about 
information as well.   

Baroness Pitkeathley: Linking with what the Secretary of State said about people who felt 
vulnerable, a lot of our witnesses have talked about the importance of advocacy in relation to 
information and advice.  Is it your intention that advocacy should be included as a service for 
those people who need advocacy, and when do you expect that the advocacy would be 
provided?  I would also like you to have some thoughts about what the additional costs of that 
might be.    
Norman Lamb: It is clearly very important that local authorities recognise that some people 
will need more support and advocacy support.  I do not think it is appropriate for it to be 
comprehensive—not everybody wants it—but where it is needed, obviously the local 
authority should be able to provide it.  This funding provides extra support to enable local 
authorities to achieve that objective.   
Sally Warren: The impact assessment identified additional funding of up to £50 million a 
year for independent advice and support.  The point at which that advocacy is provided in the 
care pathway will depend on the individual’s need, but I think it would primarily be at two 
main stages.  One would be at the point of assessment and care and support planning: to help 
the person articulate the outcomes they are trying to achieve, and their aims and goals, so we 
can be clear on what their needs are.  The other would be at the point of planning for their 
care and support needs; when they have received a personal budget or a direct payment, it 
would be helping people be clear about how they want to meet those needs and what the 
options are for them.  They would be the two main points at which there would be advocacy 
in the process, but obviously it will be different for each individual because their needs for 
advocacy will be specific to them.   
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Q319  The Chair: Just given that fact, the Bill is currently drafted in such a way as to see 
advocacy as a service after the event—once you have been assessed.  Is it not the case that the 
Bill should make it clear that advocacy could be provided at the first stage you have just 
described?    
Sally Warren: I think the Bill already does that through the universal requirement for 
information and advice, which is universal across the system.   

The Chair: On the basis that the interpretation of advice includes advocacy.   
Sally Warren: Yes.  

Lord Mackay of Clashfern: Would it be wise to make it clear that advice includes advocacy?  
It is not self-evident to me that that would be so.   
Sally Warren: We can certainly look at to what extent statutory guidance would need to be 
clear on what information and advice is.   

Lord Mackay of Clashfern: Does it not need to be in the statute, because advocacy is not 
necessarily part of advice?  Therefore, in order to have regulations or guidance that would say 
this, would the statute not need to say it?   
Sally Warren: We can take it away and look at it.  I think the statute is broad enough to be 
able to cover all the different types of information and advice.  We can certainly take that 
away and consider that.   

Dr Wollaston: To carry on this point, how high would the bar of eligibility for advocacy be 
set?   
Sally Warren: It would be for local authorities to decide on an individual basis.  We are not 
going to set in law something that says, “This means that you are eligible and this means that 
you are not.”  There clearly are requirements in the Mental Capacity Act to help people who 
lack capacity, so local authorities would need to be taking due regard of that duty as they are 
looking at advocacy.  It would be for local authorities, though, to look at the individual 
circumstance and agree with the individual whether advocacy would be appropriate for them 
and whether they want it.   

Dr Wollaston: If an individual felt they were not understanding what was available to them 
and they requested it, could they be turned down if the local authority set an eligibility 
criterion that it was only if they lacked capacity?   
Sally Warren: As I say, it would be for the local authority to decide.  It might be possible that 
they would be turned down for advocacy, but it might be that they are offered more intensive 
advice that does not go as far as advocacy but is much more than saying, “Here’s a leaflet,” 
“Here’s a website,” or “Go down to your local Citizens Advice Bureau.”  There is always going 
to be a spectrum about what the level of information and advice is that works for individuals 
and that local authorities provide.  It will be for the local authority to decide with that 
individual where the right place is for them to be on that spectrum.  It might change over 
time, so somebody who needs quite intensive support and advice at initial contact might over 
time need less.   
Norman Lamb: I do think it is quite hard to be too prescriptive on this.  There does need to 
be some scope for discretion for a local authority to make their judgment.  There is this extra 
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funding support that will hopefully mean they are more able than they have been up until 
now to provide that support.   

The Chair: But we would not want a situation where local authorities could say, “We do not 
have to do this, because it is not on the face of the Bill.” 
Norman Lamb: Sure.  I understand that.   

Q320   Baroness Eaton: My question relates to local authorities, so I declare my interest as 
Vice-President of the Local Government Association.  The question is around quality and 
diversity of services in Clause 3.  The witnesses we have had have suggested to us that the 
greatest impact on the quality and diversity of services is the likely price that local authorities 
are prepared to pay for them.  Is the Government planning to replicate the existing 
requirement that, in setting their usual price for contracts, local authorities must have regard 
to the actual cost of providing the services?  The reasoning behind that is around creating an 
imbalance in the market, and I would like your comments and thoughts.   
Norman Lamb: It is right to say that the references you make to usual and actual come from 
guidance on the circumstances where there may be a top-up for the cost of care in a care 
home.  It is not necessarily across the whole board, but we are clear that the local authority 
must pay a sufficient amount for the services that the individual requires.  The care and 
support plan, which is central to this, is to include a personal budget.  That personal budget 
must be sufficient to meet the individual’s care needs.  Do you want to add anything to that, 
Sally?   
Sally Warren: All I would add is that setting fee levels is an issue for local authorities, in 
terms of their need to take account of local needs, local circumstance and local commercial 
negotiations with providers.  It would not be our intention to be setting anything in 
legislation that set up a price for care.  The Minister is right that, when local authorities are 
considering the individual’s need and their associated personal budget, that needs to be 
sufficient to meet their needs.  That said, local authorities might well pay different prices for 
services from what self-funders would pay, and there are a number of reasons for this.  
Independent reports have looked at the reasons for it, one of them being local authorities 
buying care in bulk. 
Norman Lamb: They have negotiating power.   
Sally Warren: Yes, so they are buying a number of beds over a number of years.  That might 
allow them to have a lower price than a self-funder who is buying one bed immediately.  
There is evidence that explains why there may be a difference in the price paid.   

The Chair: It is my understanding that, whilst the guidance to which the Minister of State has 
just referred does apply to individual relationships between a local authority and the person 
they are purchasing services for—that is absolutely right—it is also used by the courts when a 
care home is challenging a local authority for the rates it is being paid.  There is an issue here 
we are concerned about, and which has been put to us in evidence, that the removal of that 
from guidance or the fact that it is not on the face of this Bill could lead to a situation where 
local authorities are able to pay, without challenge, rates that are not sustainable in terms of 
providing care.  The issue is that we need to know whether you are intending to use guidance 
to put the current status quo back in place and whether or not you would include it on the 
face of the Bill.  That is the issue we are trying to get to here.   
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Sally Warren: My understanding is that a lot of the challenge has been about the process local 
authorities have undertaken in setting fees.  That process is independent of the legal 
framework.  Our current intention is that we would not be replicating this in guidance, but I 
am very happy to look at the evidence that has been provided to the Committee over the 
course of your hearings and reconsider that.   

The Chair: As you know, we have retained the advice of Luke Clements, someone who has 
quite a lot of knowledge of case law in this area.   

Q321  Harriett Baldwin: We have also heard evidence that there are cases where people who 
are self-funders are charged substantially more to subsidise, effectively, the bulk purchasing 
from local authorities.  Would one of the things you would like to see in terms of creating a 
market be some transparency in what you could expect to be charged if you are a self-funder?   
Sally Warren: We certainly want to improve transparency for the self-funder market, and we 
are taking a number of steps to be able to do that.  Provider quality profiles—which I think I 
talked about when I was last giving evidence—are an important part of that, so that people are 
clear about what they are buying.  What quite often happens with self-funders is they are 
buying a higher quality care home, but the information about that higher quality perhaps is 
not as transparent as we all might like.  We want to both improve the transparency about 
what that offer is from that particular care home so you can compare it with other care homes 
in your area, and then what the price is for you as a self-funder.  There are obviously 
particular things; even within a care home, prices change.   
Norman Lamb: Nicer rooms, better view.  
Sally Warren: The corner room, the upstairs room and the downstairs room are all different 
prices.  It is like a hotel has different prices for different rooms.  It will not ever be as simple as 
saying, “This is the price.”  That is likely to mean that you need to go and have a discussion 
with a care home to understand what the particular charge is.   
Jeremy Hunt:  Funnily enough, this links to the discussions that we were having yesterday 
about the Francis report and what the Prime Minister said about how difficult it is for the 
public to know how good their local hospital is on the basis of an independent expert 
judgment being made.  I know I speak for Norman when I say that we feel exactly the same is 
true of care homes.  One of the best things we could do to transform that transparency would 
be to see if there is a way of having that independent, credible inspection regime that we were 
talking about yesterday with respect to hospitals in a way that would work for the care-home 
sector.  This is probably not something for this Committee or this Bill, but, just in terms of 
the wider Government agenda with respect to this, what has struck both of us has been how 
well received it has been in the sector that we should have some kind of objective ratings in 
the way that used to happen but was stopped.  There is a general feeling that actually the 
public miss out.  The critical point here is that the public are able to make a judgment about 
whether somewhere has bigger rooms and more lavish facilities, and how that is reflected in 
the price paid if you are a self-funder.  The public is less able or less confident when it comes 
to making a judgment about the quality of care, the compassion and culture of a place, 
although there is obviously hearsay and rumours, and word gets around.  That is something 
that we are seriously looking at.   
Norman Lamb: The Nuffield Trust is doing some work on that at the moment.   
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Barbara Keeley: On the last point, I think feedback from any group of carers is a good place 
to start.  I have found that carers groups could give you a really good rundown on the local 
respite care and tell you exactly which places were caring and compassionate, and which were 
not.  They have experience.   
Norman Lamb: There will be scope for user and other reviews that allow that to happen.   

Q322  Barbara Keeley: Moving on to other questions now, my first one is on the integration 
of care and support with health services.  Clearly that is a challenge that is achieved only in 
very few places.  There is a question of whether more could be done in the Bill to help achieve 
that, particularly around health-related services like housing.  There is a feeling that housing 
is left out, end-of-the-line, never quite included and so on, and yet it is clearly crucial too.  
There is indeed the question of shared records and whether for instance the NHS Number 
could form the basis of a shared record across different health-related services.  Clearly that is 
an important area; does the Bill do enough?   
Norman Lamb: The idea of the NHS Number applying across the system is enormously 
attractive.  Having two different identities is crazy and just embeds the division between the 
two.  Housing is clearly in my view a health-related service; it has an impact on health.  We 
will look at whether there needs to be greater clarity there.  I completely take the point that 
housing is an integral part of this.  When we talk about integrated care, we must think 
housing as well as the link between health and social care.  We will look at that.   

Barbara Keeley: The key point is that they do not feel it.  They feel that they are a bolt-on and 
they do not tend to get included.   
Norman Lamb: I spoke at a housing conference before Christmas and I very much got that 
feeling.  We really have to demonstrate, and local authorities have to demonstrate, that we get 
this and see the value.  The Chairman will remember that the White Paper announced this 
fund for specialist housing.  It is now a £300 million fund, which will be given in tranches.  
The first tranche is already under way; bids have been made.  I have to say, it is massively 
over-subscribed.  We all recognise the critical role of housing in this, but we have to make 
sure the system does as well.   

Q323  Lord Mackay of Clashfern: I just want to mention you would have to take account of 
Clause 22 in this, because it is a separation between housing and care.  I do not want to go 
into detail about it now, but it is something you have to take account of.   
Sally Warren: What Clause 22 does is to be clear about what the different responsibilities are 
of people in the system, so that you are clear what is the NHS, what is housing and what is 
social care.  You have to have that clarity so people do not fall between.  Then there are other 
duties throughout the Bill and in the Health and Social Care Act that then require people to 
co-operate and integrate.  Particularly on housing, I think health and wellbeing boards are 
going to be a really important element in making sure that we are bringing together all of the 
services that impact on people’s health and wellbeing.  With local authorities having 
responsibility for public health from April, the health and wellbeing board is the forum to 
bring those interested parties together.  I think that will also really help to bring housing more 
to the table than they might have felt they have been.   
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Baroness Eaton: I have just a very small comment.  You mentioned local authorities and 
housing.  Local authorities are not the major providers of housing anymore, so we have to be 
slightly careful we do not always dump everything on local authorities as if they are there as 
the receptacle for everything we do not quite know what to do with.   
Norman Lamb: They have duties, but they do not have the provider to do it.  The other point 
I would just generally make in response to your question about whether it is efficient on 
integration is in a way it complements what the Health and Social Care Act said about 
integration.  There are very clear steers in both this Act and that Act, and the work we are 
doing in the Department collaboratively with the LGA, the Commissioning Board and 
Monitor, to really promote integrated care, looking at the idea of experiments to allow areas 
that are keen to pioneer a real integrated-care approach, and allowing them to proceed at 
pace.  In a way, the stars are aligned now to make this happen.  We have a very strong 
legislative backing to promote it.   

Barbara Keeley: I hope so because we know how few places have been successful at it and it 
has been a policy objective for more than a decade, has it not?    
Norman Lamb: It has always been real pioneers doing great things despite the system rather 
than because of it.  I think we have to change that.   

Q324  Margot James: Chairman, my question is about integration, but it touches on 
prevention as well, which I know we are coming on to.  Several witnesses implied, and one 
stated, that there was a hierarchy of power, money and prestige at the local level.  The NHS 
acute sector is firmly at the top of the tree, followed by primary care, and at the bottom are 
social care and local authorities.  I know that the NHS Act is attempting to improve that, but 
it is a problem.  I think it accounts for the unnecessary admissions of older people into 
hospital and the sheer numbers of older people who are in hospital and fit for discharge, but 
remain in hospital because there is not an adequate care plan in the community.  There are 
some examples going on as local-level pilots at the moment, known as community budgets—
you might be aware of the Kensington & Chelsea, Westminster and Hammersmith & Fulham 
example—where preventive work has involved getting money out of the NHS to partially 
fund it.  It is showing a dramatic reduction in hospital admissions.  How will this Bill help the 
local health economy extract more money from the NHS budget, which was at the top of that 
tree I mentioned in the preamble to my question?   
Norman Lamb: In a way, one of the crucial responses to the shocking findings of the Francis 
report is about exactly what you say.  It is how we keep particularly frail elderly people 
healthier, how we maintain their wellbeing and how we prevent the crises occurring that 
result in them going into hospital.  A lot of hospitals we know have large numbers of frail 
elderly people, often with dementia.  In many cases, particularly at the point when they are 
ready for discharge, there are many people in hospital who should not be there.  It is not the 
appropriate place for them.  The exciting potential here, with a system that is much more 
functional and much more integrated, is for us to be able to care for those people much better 
and relieve some of the pressure that hospitals currently face.  One of my great frustrations is 
that the payment systems we have in the system suck money through into the acute 
hospitals—payment by results incentivises activity.  That is appropriate for elective care, such 
as the hip operation or whatever it might be, but for caring for frail and elderly people who 
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need continuous care it is not appropriate, and we need to have incentives that are aligned 
with maintaining their health and wellbeing much better.  You mentioned the Tri-Borough; 
we had a meeting on integrated care yesterday morning, and the Director was there talking 
about the brilliant work that they are doing.  We had a number of innovators from around 
the country talking about some really exciting work.  The potential for reducing cost and 
improving care is really there.  To answer your question, this Bill helps.   
Sally Warren: I would add that when we have been speaking to local areas, who are really 
innovating and experimenting with integration, what is interesting is none of them are asking 
for a change in the legislative framework.  They are all happy that the legislative framework is 
clear about their requirements, clear that they have duties to co-operate and is creating the 
right forums through health and wellbeing boards for them to carry that out.  What they are 
asking of Government is, as the Minister said, more about ensuring that some of the system 
rules—be that payment mechanisms or GP contracts—are really aligning behind the push for 
integration.  Our discussions with experimenters up and down the country is assuring us that 
the legislative framework is right and it has to be more about how we, the NHS 
Commissioning Board and Monitor carry out our duties and make sure we are doing that in 
an integrated way.  That is why we are working collaboratively with those national partners to 
set out a framework.   
Norman Lamb: They also want practical help and support in dealing with those contract 
problems and so forth, and a bit of political support to allow them the space to do it.   
Jeremy Hunt:  At the risk of making a triple-decker answer, I just want to come in on 
Barbara’s point.  People have been talking about the question of whether it is really changing 
for a very long time.  There is something fundamental that has changed in the system.  That is 
the pressure on budgets, which is actually causing local authorities and the NHS to talk to 
each other seriously in a way they simply have not had to in the past.  Local authorities know 
that in order to fund their adult social care budgets with the money they have, they have to 
make efficiency savings year on year.  The NHS equally knows that it has to make efficiency 
savings year on year to fund the increase in demand on their services.  Therefore, there is a 
mutual interest in doing this, and the fact that under the new legislation it is the GPs who are 
in the driving seat will be very helpful, as they are the bridge between the acute sector and the 
social care sector.    

Lord Warner: When you go to look again at the housing issue, I suggest that you might have 
a look at Clause 1(2), which sets out all the factors that could be taken into account in 
contributing to wellbeing.  It is a strange omission that the person’s accommodation, and the 
adequacy and appropriateness of it, is not in that list, particularly when housing is the 
responsibility of another tier of local government.  The point has been made to us in evidence 
that it does seem an odd omission in considering someone’s wellbeing that you do not take 
account of the appropriateness and adequacy of the accommodation that they are living in.   
Norman Lamb: We can consider that—point taken.   

Q325  Dr Wollaston: The burning platform of funding trouble makes some organisations 
seek to integrate more.  We heard evidence when we went to Torbay, which is a very well 
integrated system, that, if you burn the platform away too much, it actually has the opposite 
effect.  We heard from them that, because of the funding pressures, there is a pressure now to 
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retreat to protect budgets.  I wondered whether that is something that you would like to 
comment on.  
Norman Lamb: I have enormous admiration for what they have done in Torbay.  It is one of 
the exemplars.  I understand the pressure, but it would be the wrong reaction to those 
financial pressures because I think there is very clear evidence now that we can keep people 
out of hospital by maintaining their health better.  Torbay has demonstrated that incredibly.  
If you look at the graphs for admissions and for hospital bed usage in Torbay, it has gone like 
that.   

Dr Wollaston: Yes, I do not doubt it.    
Norman Lamb: In the neighbouring PCTs it has gone like that, so there is very clear evidence.  
What we were hearing yesterday from the innovators was that it does not actually require 
more money to do things more sensibly; it requires a change of culture and willingness to 
work together.  This Bill gives another push in the right direction, with the duty to co-operate 
and the duty to pursue integrated care.  I understand completely the pressures, but I think 
overall the fact of that financial pressure requires people to think differently, and in a way we 
should encourage that fresh thinking about how we can deliver support.   

The Chair: Minister, in your answer to that you used hand gestures to indicate the trends, 
which means that the transcript will not tell us whether they went up or down.   
Norman Lamb: Sorry, yes.  In Torbay they were going down.  Bed usage and emergency 
admissions in neighbouring PCT areas were going up.   

The Chair: Certainly when we were in Torbay there was some concern that those trends were 
beginning to reverse.  That was certainly a cause for concern.   

Dr Wollaston: That was a very important point, because they had already made all these 
efficiencies and they explained to us in detail how it was now starting to run the risk of 
driving the other way because of their funding pressures.  There is a point at which funding 
pressures drive it in the opposite direction.  That was the point and I just wanted to reflect 
that.   
Norman Lamb: I understand the concern.   

The Chair: As you have said, there is a lot of interest in issues of integration.  A lot of people 
have said to us that issues around legislation are not the answer; it is about relationships and 
all sorts of other things.  Having said that, I would ask you to look closely at Section 75 of the 
NHS legislation.  That is the clause in that legislation that enables pooled budgets, joint 
commissioning and so on.  Have a look at it, because it runs on for several pages.  It is the 
most prescriptive set of requirements on what effectively is a pre-nuptial agreement.  I am not 
surprised that— 
Norman Lamb: It puts people off.   

The Chair: —when various organisations look at that, they choose not to use those powers, 
because it is just too cumbersome.  Is that something you can have a look at?   
Norman Lamb: We will certainly have a look at it.  One of the great values of this Bill is that it 
is written in English that people can understand.   
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The Chair: In plain English.   

Q326  Barbara Keeley: Clause 13 of the Bill is on eligibility criteria, but obviously the 
specification of needs levels is, as you just said, to be set in regulation.  Setting a national 
eligibility threshold for care and support is a key issue.  The situation out there, of course, is 
that nearly all local authorities are now migrating to eligibility criteria around substantial and 
critical.  My own local authority this year is moving from moderate, which it has managed to 
maintain till now, to substantial.  Witnesses have stressed to us again and again the 
importance of setting a threshold level that is more akin to moderate.  Whether or not we 
have a different system, they believe that is important.  Indeed, Scope submitted a report to us 
that states 40% of disabled people do not get enough social care to meet basic needs.  
Although it is a very small part of the Bill, this issue is a very big issue to people who gave us 
evidence.  Could you say what your intentions are on that issue of an eligibility threshold?   
Jeremy Hunt:  It is a difficult issue because obviously there are financial implications and we 
have to reflect hard on the financial pressures in the system in general.  The point of this Bill 
is to improve the support for care and support people receive overall, and obviously that 
would be a consideration for us.  We cannot say now, though, what our decision would be as 
to what that national level would be under the Bill.  As I say, our priority is to improve the 
care and support that people receive.   

Barbara Keeley: It is quite clear to us from witnesses’ evidence that it is a complete struggle at 
the current level.  It is shouting out that local authorities are not managing.  Reports like the 
Scope report come back and say that the rest of the intentions around wellbeing and the 
intentions of the Bill are great, but if you cannot address this issue of that gap and the unmet 
need, then what is in the Bill will be rhetoric.  
Jeremy Hunt:  We want to address as much unmet need as we can.  I just want to be up front 
with you that we do have financial constraints and we have to operate within those 
constraints.  It is really a question of what we are able to do, but obviously the Government 
would not be putting a Bill like this through if we were not seeking in many different ways to 
improve the care and support we offer precisely the people that Scope are talking about.   
Sally Warren: I know the detail about eligibility has been a key issue throughout the 
consultation we have held since we published the draft Bill.  I know it has been raised with the 
Committee.  We are intending to publish draft regulations on eligibility so people can 
understand how we see eligibility working.  We want to publish that as the Bill progresses 
through Parliament.  The idea would be that, as Parliament was considering the primary 
legislation, they would understand how it would apply in secondary, because it is so key to 
how the rest of the system works.    

The Chair: Is the drafting well under way?   
Sally Warren: It depends what you mean by drafting, Chairman.  The thinking is well under 
way.   

The Chair: Perfect answer.   

Lord Warner: Drafting used to mean words on a page when I was around.  Can I just pursue 
this issue about the national threshold?  This is not in any sense to try to get the Secretary of 
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State to declare his hand, because I understand the reasons he cannot declare his hand on 
what a national threshold would be.  However, I would like to just talk about the system.  
When we were doing the Dilnot work, it was very difficult to see that a capping system and, 
indeed, portability could really work unless you had some minimum threshold that applied 
nationally.  That was the kind of evidence that was given to us in that Commission’s work, 
and it is implicit in most of the evidence that has been given to us in this Inquiry.  Can we just 
be clear that, having regard to the resources, whatever we end up with there will be a national 
threshold as the minimum people can expect across the country?  Is that the Government’s 
intention?   
Jeremy Hunt:  Yes.   

Q327   Baroness Jolly: Following on from the conversation we were having a little bit earlier, 
which was about local authorities’ duty to prevent need for care and support, there is lots of 
evidence to suggest that is absolutely the right thing to do.  However, there a few areas around 
the fringes of this duty that need a bit of clarification.  How would you expect this duty to 
work in practice—for instance, in relation to charging for preventative services and also to 
people such as those with learning disabilities whose care needs cannot be prevented?  Will 
local authorities be required to keep a record of unmet need?    
Jeremy Hunt:  Shall I just start on that?  Nothing that you are entitled to at the moment will 
be changed as a result of this Bill, but part of the overall thinking, which we touched on earlier 
when we talked about integration, is that we want everyone, including local authorities, who 
is involved in providing for vulnerable people to think holistically about the whole picture.  
Thinking about what you can do preventatively is a very key part of that.  Through 
regulations we will prescribe what you are able to charge for and what you are not.  We will 
want to keep some flexibility as to what happens at a local level, because we want to harness 
the ideas that people have locally.  I am going to ask Sally if I have said the right thing.   
Sally Warren: Absolutely.  Shall I maybe pick up the other parts of your question?  The 
Secretary of State is absolutely right about charging.  It is our intention to use regulations to 
specify what can and cannot be charged.  We do not intend to change the current practice, 
where a number of things that are preventative, such as re-ablement, are free.  In terms of 
care needs that cannot be prevented—an absolutely right challenge—it depends on how you 
use the term prevention.  You can prevent needs from occurring, but also delay them 
increasing or people’s positions deteriorating.  That applies even to somebody with learning 
disabilities: you cannot prevent them having learning disabilities, but you can provide 
support around them that stops their needs deteriorating.  Other people use the term 
proactive rather than preventative, but it is really about trying to be at the opposite end to the 
crisis spectrum.  That is on care needs that can be prevented or delayed.   
On unmet need, local authorities and CCGs will be required to assess the needs in their local 
populations through the Joint Strategic Needs Assessment and develop their joint health and 
wellbeing strategies to meet those needs.  They will not be required to keep a record of unmet 
need.   

Q328   Lord Warner: Earl Howe wrote to us recently to confirm that the Government has 
accepted the principles of the Dilnot Commission and that the relevant additional clauses are 
being drafted.  I hope he does not get into trouble for doing that.  Which clauses of the draft 
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Bill are likely to be affected by the memorandum you have promised on the Dilnot 
recommendations?  When will the Committee receive your memorandum and the draft 
clauses?   
Norman Lamb: Obviously, we are in a difficult position at the moment, in that no 
announcement has been made.  We are hoping that there may be an announcement in the 
next days or weeks.   

Lord Warner: Could you put a number on the weeks? 

The Chair: But not months?   
Norman Lamb: The Department is clearly working on the clauses, and the most important 
point to get across is that we are very keen to co-operate closely with you in terms of giving 
you as much information as early as possible, if an announcement were to be made, to enable 
you to properly consider what is being proposed.  I cannot give you draft clauses, but we can 
give you as much information as possible to allow you to do your work properly.   

Lord Warner: Do you accept that it may be necessary not just to parachute in some draft 
clauses on Dilnot but to adapt the current architecture in the draft Bill as a result of those—
and of the capping system in particular? 
Norman Lamb: We are looking at all of that.  One of the things I am quite interested in is 
that, if Dilnot were to be introduced, it in a way it encourages people to come forward early to 
have the assessment as to whether their care needs meet the threshold for the clock to start.  
The more the local authority can do to have the early conversation with people to help them 
build their own resilience and to give advice and support about what the family can do—and 
the more the community can do to maintain independence and slow down any deterioration 
of condition—the better.  I think that proactive conversation as early as possible is really 
important.  Dilnot would help facilitate that earlier conversation, so we are looking both at 
the new clauses and any impact that they would have on existing clauses.   

Lord Warner: Would that change the implementation timescale for this legislation?   
Norman Lamb: I do not think that in itself has any effect.  We are not allowed to say anything 
about when—we are not able to say when this could— 

Lord Warner: I think we understand.   
Norman Lamb: I am struggling here.  Obviously we have our hopes in this regard, as I am 
sure you do.  But I do not think this in itself has any affect on that timetable.   

The Chair: Will the memorandum actually give us that understanding of the impact on 
existing clauses in the legislation?  Will it provide us with that level of detail?   
Sally Warren: We very much hope it will give you enough information to be able to 
understand how you need to legislate for Dilnot.   

The Chair: We very much hope to see that and that it does just that.   

Q329   Baroness Pitkeathley: I just want to go back to the issue of charging.  You were 
welcomely clear about charging, but can I just refer to Clause 14?  Do you think it could result 
in an increase in the amount people are charged for their care?  It does provide for charges for 
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support such as information, advocacy and social work, and most crucially the ability to 
charge carers, which has been the source of great controversy.  What is your intention about 
that?   
Sally Warren: Shall I cover this one?  Clause 14 consolidates local authority powers to charge.  
As you say, that includes advocacy and charging carers.  It does not actually give local 
authorities more power to charge than they currently have; it is just a consolidation step, 
because they already have broad powers to charge for different types of care and support.  As 
with the earlier question on charging, it is not our intention to change the existing charging 
practice.  We have a power in regulations that allows for services to be required to be free, so 
we will use those regulatory powers to make sure that existing practice continues.   

Baroness Pitkeathley: You would not expect then that local authorities would charge carers 
for services provided specifically for carers.   

Sally Warren: It is not our intention that the practice would change from now—correct.   
Norman Lamb: But it could change without any legislation, because this is an area of 
discretion for local authorities.  The critical thing is that the legislation changes nothing in 
terms of local authorities’ discretion on this.   

Baroness Pitkeathley: That is an important point, thank you.  Another concern that has been 
raised with us, particularly by disability groups, is that there currently exists in primary 
legislation a requirement that the charges for community and home-based services—not 
residential services—should not be more than is reasonably practical for the person to pay.  
That is not replicated in this Bill.  Can you tell us why not?   
Norman Lamb: I think we will actually provide better protection, because, instead of this 
quite vague concept of reasonably practical for the person to pay, there will be a set amount 
below which someone’s income cannot fall.  It better protects someone’s core income, and 
that will be set out in regulations.  It is actually a stronger protection for people in this.   

Baroness Pitkeathley: And it is your intention to provide that stronger protection?   
Norman Lamb: Totally.   

Q330   Lord Mackay of Clashfern: You have confirmed that it is the Government’s intention 
to retain the existing boundaries between health and social care, and Clause 21 is supposed to 
do that.  The first point is that you do not, under sub-clause 1, exactly reiterate the present 
rule allowing not only what is required but what is authorised as something that the local 
authorities would not do.  The second point I have is just as an illustration.  It says services 
that are within the health service may in fact be provided, if you direct that or if you regulate 
it so, by the local authority.  That does not take it out of the health provision.  The power does 
not extend to that; it only allows the local authority to charge, so you have a situation where 
the health service may be bound to provide it, and yet you have allowed the local authorities 
to charge if they do it.  Does that make sense? 
Sally Warren: I do not think that would be what we would be intending.  This kind of 
proposal is about things like NHS continuing healthcare, where the local authority may well 
arrange for the provision of that because it might well be provided by a residential care 
provider.  The local authority and the local CCG would need an arrangement to cross-charge 
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each other for it, but it would not be that you would be charging the actual individual for that 
continuing healthcare, because it would be free.   

Lord Mackay of Clashfern: The clarity of these powers may be something that you could 
perhaps look at.  Regulations that have emerged recently from the Department have not been 
praised very much for lucidity.   
Sally Warren: We will certainly look at that.   
Norman Lamb: You put it very gently.   
The Chair: The acoustics in this room are not always very good, so it is very important to 
speak towards the mike.  It just helps us all. 

Q331  Dr Wollaston: Are you confident that the safeguarding provisions in the Bill are 
sufficiently comprehensive?  How would this help in the event of another episode such as we 
saw at Winterbourne View?   
Norman Lamb: This is a really important and good reform.  The fact is that most local 
authorities now have an adult safeguarding board just through choice.  This requires it in 
legislation, so I think that is an important advance.  It is also clear about who has to be on it; 
others could be on it, but it is clear about the minimum requirements.  There is also the 
requirement to inquire into concerns that are raised and the requirement, as it is called, for a 
safeguarding adult review, which is like the serious case review that was undertaken following 
Winterbourne View.  The fact that we are embedding this in legislation as requirements on 
local authorities is valuable and important.   

Dr Wollaston: What about issues like the power of entry?  Some of the worst atrocities can 
happen behind closed doors within individual families, and can be committed by somebody 
that everybody assumes is acting in the victim’s best interests.   
Norman Lamb: We did a consultation on this and it is interesting that in the response—we 
have not got to publication yet—the majority of those people who would be subject to the 
power were opposed to it.  For those who wanted to use the power, it was in the other 
direction.  We will make an announcement on the outcome of that consultation quite soon, 
but there was a split of opinion, as one might imagine, between those who would have the 
power and those who would be subject to it.  

The Chair: We have taken evidence on that as well.  We have had evidence from the College 
of Social Work, who have supported it, and also the EHRC, who obviously recently published 
a report about issues of human rights in home care.  They formed the view that the power of 
entry would be a necessary backstop provision for this legislation.  That has certainly been 
quite influential in our thinking so far.  Can I just pick up on one other issue around this 
legislation?  It is a point made by a number of our witnesses: when you get to the safeguarding 
part of the Bill, the first thing you see is a provision to inquire into an event that has 
happened or is happening at that moment, rather than any indication that the first duty of a 
local authority and a safeguarding board should be to act to prevent.  We have had put to us 
that there should be a clause directly addressing the issue of prevention as an activity that 
local authorities should engage in.  Is that a duty that you think should be included in a 
revised version of this Bill?   



Draft Care and Support Bill     313 
 
 
 

Sally Warren: That is the intention that we think the clause already covers by talking about 
“experiencing or at risk of experiencing”.  Inquiries should not just be about risk that has 
happened; they should happen if you are concerned that an individual may be at risk.  You 
would want to make an inquiry and take action there.  We can certainly take it away and look 
again.   

The Chair: That is quite a generous and lengthy stretching of the language, but perhaps that 
can be looked at.   

Q332   Lord Warner: Could I just pursue in this context that we have just been discussing the 
issue of the Francis proposal for a Duty of Candour?  You could argue that a Duty of Candour 
applied to social care staff would actually help with the Minister’s dilemma about these two 
conflicting views in the consultation and also with the whole issue of prevention.  If they had 
a Duty of Candour, people who were aware of some of these things might actually blow the 
whistle a little earlier before too many bad things happen.   
Jeremy Hunt:  I am very sympathetic to that, and I want to make sure that in our response to 
Francis we learn the lessons of the NHS and think through what the implications would be 
for the social care sector.  Yesterday the focus was very much on Stafford Hospital and 
whether other hospitals are at risk of similar awful things happening.  Actually if you look at 
the care stories that worry the public, there have been lots and lots of stories of things 
happening at care homes.   
Norman Lamb: And in people’s own homes in domiciliary care.  
Jeremy Hunt:  Yes, so I think you are absolutely spot on in asking that question.  I cannot 
really in my own mind see why one would want to introduce something like a Duty of 
Candour—if that is what we decide to do, and I should add we are very sympathetic to the 
idea of doing it—that did not apply more broadly than just to the acute sector.    

Q333  The Chair: There is just one other area that is partly about safeguarding that I wanted 
to ask on, if I may.  It is to do with continuity of care.  There is obviously a consultation going 
on, and I am sure that is what ministers will tell us is happening and, therefore, you will not 
be able to tell us very much.  I still want to try to coach you, though, into saying a bit more 
today if I can.  Alongside the publication of the Francis report, there was also the tragic death 
yesterday of a lady called Gloria Foster, who starved to death in her own home for nine days 
following the closure of a home care business, following a raid by the Border Agency.  In my 
mind it raises two questions: firstly, whether or not there are satisfactory arrangements to 
ensure continuity of care where the local authority is directly responsible for arranging that 
care; and secondly, in circumstances where the person has arranged the care themselves and 
is self-funding that care, it seems the law currently does not place any clear obligation on local 
authorities to follow up and be confident that they are protecting in those cases.  Is this is an 
area that the Department is looking at?  Is there scope for strengthening those responsibilities 
in this legislation? 
Sally Warren: Shall I take that one?  Chairman, you mentioned the consultation.  Obviously 
we published the consultation at the beginning of December and that will close on 1 March.  
Without knowing all the responses to that, it is difficult to say too firmly what a Government 
position would be.  I think you are raising exactly the right questions.  For example, I am 
having a roundtable on Monday asking exactly those questions: whether the local authorities’ 
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duties about continuity of care in the case of failure are clear enough, and whether they are 
clear enough about all people, not just those funded by the local authority.  What we find 
actually happens is that local authorities do take responsibility for everybody who is being 
looked after by somebody who is failing.  With Southern Cross, they were seeking alternative 
accommodation or ownership for people who were local authority funded, NHS funded and 
self-funded.  The usual practice is that they are doing that, but we want to make sure through 
this consultation that the legal powers are appropriate.  That is absolutely a question we are 
asking in the consultation that ends 1 March.   
Jeremy Hunt:  Could I just add a slightly cautionary note on this?  We are all completely at 
one in terms of our objectives of improving the care and support received by vulnerable 
people in social care.  We have learnt from the past that legislating extra duties on local 
authorities, for example, is not necessarily the best way that you always achieve that.  When 
we had the discussion before about integrated care, what we were really saying—and I know 
you championed this, as Norman is doing, when you were in the Department—is that we are 
trying to encourage people to take a holistic view of a person’s care needs and actually think 
about the spirit of what they need, not just the letter of their own legal obligations.   
We have to be a little bit careful at a time when budgets are very tight.  If we increase the legal 
obligations too much, there is a risk of what Sarah was talking about in Torbay: of people 
falling back into their silos and saying, “We now have to do 16 more things that we did not 
have to do before.  Budgets are tight.  I am really sorry.  We would like to take a broader view, 
but we just do not have the money to do that.”  In all of this, I would like to reassure the 
Committee that we completely share your ambitions in terms of doing this properly.  I just 
think we also need to think about what the likely impact of every new regulation or 
requirement is.   

The Chair: Would you like to pick up on that, Margaret?   

Baroness Eaton: No, I totally agree.  It made me feel very enthusiastic.   

Q334  Margot James: My question is about Monitor, which currently has regulatory 
oversight of the financial viability for NHS services.  As there is no equivalent regulatory duty 
for the adult social care sector, we were wondering if you had any plans to extend Monitor’s 
remit into adult and social care.     
Norman Lamb: There is this consultation on proposals for greater oversight.  One of the big 
concerns has been that Southern Cross happened without any warning; nobody had any idea.  
The idea behind the consultation has been to create much more of an ongoing dialogue, 
particularly focusing on these big care providers, which could have a dramatic effect either 
across the country or in a particular area, and it may be difficult for a local authority to cope.  
There is no decision within the consultation about whether it would be CQC or Monitor who 
would be responsible, but the more we understand about the sometimes rather complex 
financial arrangements behind providers and their financial circumstances, the more we can 
plan in liaison with the local authority to ensure there is that continuity of care if anything 
were to go wrong and the more we can to try to act to prevent anything going wrong in the 
first place.   
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Lord Warner: I just want to ask about the consultation.  One of the problems that have arisen 
is the way these big companies have separated out their property functions and their 
operational functions.  Are you confident that local authorities will have enough grasp of 
some of these financial complexities to actually be able to understand what is going on?  
Norman Lamb: The consultation envisages either Monitor or the CQC doing this liaison 
work so that there would be a specialist unit within a regulator nationally.  We are talking 
here about the big operators, primarily, where a failure could have a very significant impact 
and where the risk is greatest to vulnerable individuals.  Hopefully that answers your 
question.   
Jeremy Hunt:  There is a general point about the role of Monitor.  It has a very specific role 
with foundation trusts, because, in the end, despite the purchaser-provider split in the NHS, 
the Government is in fact the shareholder of foundation trusts in the NHS.  If I can put it this 
way, we have an obligation to be taxpayers’ equity in foundation trusts.  That is why Monitor 
has very specific financial powers.  In the case of privately owned care homes, our concern is 
much more what Norman was talking about, which is the impact on care of financial failure.  
The question that we have to wrestle with is whether, in that context, it is the CQC or 
Monitor who will be most appropriate as the regulator that would give us the early warning 
signals if we want to make sure we do not have a repeat of Southern Cross.   
Sally Warren: If I can just add a small thing, part of what the consultation is asking is what 
the right threshold is for a company to become part of what you might consider the central 
oversight role that is either CQC or Monitor.  Because most providers are quite small in care 
and support, a local authority or a partnership of a few local authorities could manage their 
failure.  Therefore, we want to think about what the right threshold is to move across.  Some 
of the things you are talking about, such as the complexity of the models by some of the larger 
providers, could be some of the things that mean it is more appropriate for them to be within 
a central regime.  There we can have the expertise to understand their particular models.   

Q335   Baroness Eaton: I am very supportive of the idea of portability around people needing 
care who have moved to another area, but there are risks.  One of the risks that we would like 
to hear your comments on is the fact that someone could have a delayed assessment when 
they move to their new home.  Really, at the moment, they could end up incurring a cost that 
no one at the local authority will pay for.  It is how we deal with that falling between the two 
local authorities.  We did have some advice and thought about whether it could be a charge 
against the original local authority until the assessment is sorted out.   
Norman Lamb: The risk is very much there at the moment.  Certainly, if you were to move, it 
is a risky business and you do not know what will happen as to how your care needs will be 
met.  The whole purpose here is to protect the care package that has been defined for you in 
the area you have moved from; it is to protect that and to retain it for as long as it takes for a 
new assessment to take place in the area that you have moved to.  We do address the 
uncertainty and provide the reassurance that the package will remain in place until the 
reassessment takes place.   

Baroness Eaton: So the original authority has the responsibility to pay.  
Sally Warren: The receiving authority has the requirement to provide that person’s care and 
support until they reassess.  Until they reassess, the person’s care and support has to be 
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assumed to be what the sending local authority had agreed.  The duty is all on the receiving 
local authority from the minute they arrive until they reassess. 
Baroness Eaton: From the minute they arrive.   
Norman Lamb: Which gives them the incentive to get on and do the assessment. 
Baroness Eaton: So the extra cost will have to sit with the new authority.   
Sally Warren: Yes.  If it were to sit with the old authority, the new authority could have an 
incentive to never reassess, because, until they reassess, the old authority would be paying.   

Baroness Eaton: It is very clear.   
Sally Warren: As long as you have made clear your intention to move, from day one the local 
authority meets your needs; they reassess you at the point they reassess you and move 
forward.   

Q336  The Chair: We have received written evidence from the Ombudsman expressing 
concern that the current drafting of these clauses could lead to maladministration on the part 
of either of the authorities involved—either the sending or the receiving authority.  By the 
way, those are terms we think are ugly and we probably need to address, but nonetheless they 
are the ones in the Bill at the moment.  Is the Department aware of that concern of the 
Ombudsman and is it looking to address it either through guidance or through redrafting?   
Sally Warren: I was not aware of it; that does not mean the Department is not aware of it.  It 
will certainly be interesting to see what the Ombudsman said.  I think our policy intention is 
clear.  The whole point of this process is that the legislation carries that intention through.   

Baroness Eaton: There is a question mark at the moment.   

Q337  Margot James: Chair, could I just reinforce what you said when you talked about the 
ugly terminology of “sending” and “receiving”?  I think it goes deeper than that.  It reinforces 
the idea that an individual in need and in receipt of care is a victim and a burden, and 
someone who has been transferred like a package.  I really think that we do need to change 
the language to either “first” or “second” authority or “original” and “new” authority.   
Sally Warren:  We will take that away.   
Norman Lamb: It is not entirely consistent with our shift from paternalistic to personalism.   

Margot James: Exactly.  It is a hangover from the past.   

The Chair: Some would even say it is actually one of the last remnants of the Poor Law still in 
that legislation.  As part of the draft Bill, you talk about liaising with the devolved 
administrations in Wales, Scotland and Northern Ireland to make sure there are agreed rules 
about people moving from one local authority area to another.  It sort of builds on the point 
that Margot was making regarding moving within England, but it happens across countries.  
Can you tell us the current status of those discussions?  Is there an agreement already struck 
or is there still more work to be done?   
Sally Warren: As you say, currently local authorities do not have powers to arrange 
residential care outside of England and Wales.  There is obviously a diverse range of care and 
support systems across the UK, which makes it quite technically difficult to dovetail all of the 
arrangements into a simple cross-border placement.  We are having discussions with the 
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devolved administrations; we have agreed that it would be our intention to legislate to allow 
for cross-border placements between English local authorities and those in devolved 
administrations.  We have policy agreement; we are still working through the right way to 
achieve that.  Obviously the proposals in the draft Bill could be amended to reflect that 
agreement when we have the Bill, but we are not quite at the point of having it all sorted yet.   

Q338   Baroness Jolly: I want to talk about the transition from childhood to adulthood.  It is 
not only complicated because there are different agencies; we are also talking about different 
departments within Government—we are talking about the Department for Education and 
the Department of Health.  What changes are you considering with regard to provisions on 
the transition from children’s services to adult social care as a result of the public consultation 
on the pre-legislative scrutiny undertaken by the Education Select Committee on special 
educational needs? 
Jeremy Hunt:  Could I just start on that?  There is a lot of work ongoing on that, and Sally 
may be able to update you on some of the detail.  I have had two meetings with the 
Department for Education about the Children and Families Bill.  In this context I wanted to 
mention that we talked about integration when it comes to services for old or vulnerable 
people, but it equally applies to disabled children.  It is a big Rubicon for the NHS to cross 
because institutionally it is not set up to fast-track any individual groups of people.  It looks at 
clinical need and does everything on the basis of treating the people who have the highest 
clinical need, but we need to make sure that very important principle does not get in the way 
of co-ordinated services.  The lack of co-ordination we have been talking about when it comes 
to old people’s services is every bit as shocking for disabled children.   

Baroness Jolly: With respect, Secretary of State, it is not only disabled children; it is children 
with mental health issues and also young carers.  We are really anxious that nothing should 
get lost between the Children and Families Bill and this one, or even duplicated.  It is 
absolutely critical that one or the other takes responsibility so that the needs of the children 
going into adulthood are not lost.   
Jeremy Hunt:  I agree with you entirely.  I just wanted to make the point that it is not just 
about the transition, which is an incredibly important area, but it is also about the role of the 
NHS pre-transition in making sure that we do our bit in helping to break down some of the 
silos that have made offering a holistic approach to parents and carers so difficult in the past.  
Sally, do you want to add any of the detail on that?   
Sally Warren: I completely agree with the point you made—that we do not want people to fall 
between the gaps at transition.  Obviously the Children and Families Bill creates a concept of 
education, health and care plans running up to age 25.  For people from ages 18 to 25, the 
care part of that plan would fall under this draft Bill, because they would be receiving adult 
social care.  What we have also then done in this Bill is allow children to be assessed for adult 
care; they can be assessed before they have reached 18 so the transition happens smoothly.  
We have also created a provision—a bit like the portability provision—that, if the adult 
services are not ready or have not assessed, children’s services carry on providing for you so 
you are not left without any care.  We hope that combination of measures means that nobody 
falls between the gaps.  This is obviously an area where it is important to get right not just the 
primary legislation but also statutory guidance.  We are working closely with the Department 
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for Education to ensure we have clarity throughout all the different tiers of guidance and 
regulation to make sure it works for children moving into adulthood.   

Q339  Barbara Keeley: With regard to young carers, we have heard considerable concern 
that this Bill would weaken their position unless it is amended.  There are a couple of points.  
It sets a higher threshold of care being delivered by the young carer before assessment.  In 
terms of the assessment of the person cared for, it is not taking account of the situation where 
the adult’s support needs might lead to children taking on inappropriate caring 
responsibilities.  The Law Commission was very strong in its evidence in suggesting that 
young carers should actually be dealt with in this Bill and not rely on interactions with 
elsewhere.  I wonder if you could comment on that and whether you would welcome 
amendments that set young carers where they should be.   
Sally Warren: Our intention with the Bill is that it does not change any of the existing rights 
of young carers.  It should not be deteriorating carers’ rights.  We will look really closely at the 
evidence that has been given to you that might suggest otherwise, because that is not the 
policy intention.  The rights of young carers should stay as they are because the scope of this 
Bill is not young carers; it should not be changing their rights.  We will read with interest the 
evidence you have been given. 

The Chair: Just on this point, the issue as it has been presented to us in written evidence and 
a number of oral evidence sessions is that the good intention of giving clearer and better 
rights to adult carers has had the unintended consequence of leaving rump legislation—
Private Members’ Bills that have been passed in this Parliament over the last 10 to 15 years—
still applying to young carers.  As a result of that, they face a higher threshold than adults will 
in the future to gain any access to assessment or care.  That seems innately unfair and, 
certainly, many of our witnesses have told us it is unfair and should be put right either by this 
Bill or by the Children and Families Bill.  There is a frustration that the Children and Families 
Bill does not appear to address this issue at all.  Is that something that is now really being 
discussed with officials at the Department for Education?  It is clearly in their hands to 
provide the remedy in that sense.   
Sally Warren: Yes, we are discussing with DfE the issue of young carers as well as the issue of 
the transition.   

Barbara Keeley: The threshold is one thing, but the other point I raised was the assessment of 
the cared-for person—the adult’s needs.  There has to be consideration that that cannot force 
inappropriate caring situations on to the young carer.  That is not clear and some local 
authority practice is not very good on this.  There are parts of the country that are not very 
well covered by young carers’ projects, and we do not even know how many young carers 
there are.  We really should not be passing legislation that weakens the position of young 
carers.  It was very strong evidence.  The Law Commission was clear that their 
recommendations had not been adopted and they thought they should have been. 

Baroness Pitkeathley: If I could just add to that, Chairman, there is a very strong feeling in 
this Committee and from many of the witnesses we have had that we did not want it to be an 
either/or in this Bill or the Children and Families Bill, but if it had to be an either/or, it was 
better in this Bill than in the Children and Families Bill.   
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The Chair: Just to be absolutely clear about this, the reason for that is that, when one is 
assessing an adult with care needs and there are children in the family, the need is to assess 
the whole family to ensure that, if there is a young person who is being obliged to provide 
care, they are not delivering inappropriate care and not being put upon.  That is really the 
concern that is very clearly coming through to us.   
Norman Lamb: I would just say we have to be prepared to look at this.  We have noted your 
concerns and we will have further discussions both within the Department but also across the 
divide between us and Education.   

Q340  Lord Warner: Another area in which you did not follow the Law Commission’s 
recommendation was the idea of consolidating the third tier of guidance into a statutory code 
of practice.  Can you explain why you took that view as a Department rather than just going 
with the flow, as they say, with the Law Commission?  In particular, it has arisen that there 
are some concerns about whether we could sink back into a flow of disjointed guidance 
coming out that was not incorporated in a statutory code.   
Norman Lamb: We absolutely should not have a flow of disjointed guidance.  I completely 
take that point.  The approach does mirror the guidance supporting children’s legislation, as I 
understand it.  There is a risk that, if you have a statutory code, it makes it more difficult to 
effect changes that everybody agrees might be sensible.  This is very much a co-production 
approach, working together with LGA and others, to make sure that the guidance is clear and 
current.  It seems to me to make sense to have the flexibility to bring it up to date quickly if 
necessary, working with local government through the LGA, and not to have the constraints 
that a code would perhaps apply to us.  Overall, the effect is ultimately pretty much the same.  
It just gives you that extra flexibility.   

Lord Warner: You are not amenable to further reconsideration of this case.   
Norman Lamb: We are not necessarily convinced of the case for change, in that, as I say, it 
mirrors what already seems to work quite well in supporting children’s legislation.  Of course, 
we will look at it.  You have made the point, and I am of course happy to look at it, but at the 
moment I am not convinced.  We are perfectly happy, though, to have that discussion.   

The Chair: The Mental Capacity Act obviously does provide for a code of practice.  The 
benefit of that, of course, is not so much the name but the practice, which is that it is subject 
to parliamentary scrutiny through affirmative procedures.  It means there is that additional 
oversight by Parliament of the Government’s thinking.   

There is just one final area I wanted to ask about.  Within the legislation, the Bill provides in 
Clause 24 that, when a person who has a carer or care needs has had an assessment and the 
local authority decides those needs are eligible, they should be offered a range of options, and 
that their own views and wishes should be taken fully into account.  It then goes on to say for 
the first time that there has to be a personal budget given to the individual.  It would be very 
useful to the Committee to hear precisely what the thinking is behind having this set out in 
statute for the first time.   
Sally Warren: This is very much part of the Bill where we want the legislative framework to 
catch up with good practice.  Personal budgets have been a policy objective for several years 
now; local authorities are making a lot of progress with implementing personal budgets, but 
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there are still a lot of people who could benefit from personal budgets not receiving them.  
This is about for the first time locking into legislation that a key step in care and support 
planning is to have a personal budget.  That gives people transparency about what their care 
needs are and how they can be met.  It is part of that shift from a paternalistic system to a 
personal system of giving the individual all the information they need to then be able to 
consider how they want to meet their needs.   

Q341   Lord Mackay of Clashfern: I just want to ask about a slightly different point that is 
troubling me.  I was very familiar with a Bill that ultimately became an Act called the Health 
and Social Care Act.  This Bill is called Care and Support—with health added on—but there is 
no question of social care in the title.  I noted that the Minister is the Minister for Care and I 
noted that Sally is the Director of Social Care.  I am wondering where the ball should stop in 
this, because I would have thought some sort of consistency in the terms on the statute book 
would be desirable, although not essential.   
Norman Lamb: My strong preference is that we use the words “care” and “support”.  I 
struggle sometimes to think what an ordinary person out there understands by social care.  In 
a way it is quite an old-fashioned concept, and I always think that we should try as far as 
possible to use language that people outside this place understand.  I take the point about 
consistency and we will try to do our best to maintain that.  But I think we should be using 
the simple term “care”.   

Lord Mackay of Clashfern: I rather agree with that.  I just see that, even in some of the 
questions and evidence we have had here, the word “social” suddenly comes in, and we ought 
to be consistent for good practice.  If we can have it as “care”, it is probably better.   
Norman Lamb: Yes.   

The Chair: Do any of my colleagues have any final questions for our witnesses?  If not, can I 
thank all three of you for the evidence you have given today and for the further consideration 
you are going to give to a number of the points we have made during this hearing?  We look 
forward, either in days or weeks—and hopefully not months—to receiving all the details of 
how the Government intends to implement the Dilnot recommendations.  With that, thank 
you very much for your attendance.   
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Director for Workforce Development, Department of Health, and Russell Hamilton, 
Director for Research and Development, Department of Health. 

 

Q342  The Chair: We are back for our final session of evidence taking for this Inquiry into 
the draft Care and Support Bill.  We are now devoting our attention to part two of the Bill: the 
health aspects of the legislation.  Welcome to our three witnesses, who perhaps can introduce 
themselves in answer to a question, rather than doing it at the start.  I will kick off with a 
question to welcome the Minister to the Committee.  We have had a number of witnesses 
during this Inquiry suggest to us that the term “care worker” in the draft Bill could lead to 
some confusion, particularly in regard to Health Education England.  It does not currently 
have responsibility for social care staff, for example, and yet a term such as “care worker” 
might imply that it does.  What is your view about whether this confusion can be settled by 
redrafting or in any other way? 
Dr Poulter: I am Dr Dan Poulter, the Parliamentary Under-Secretary of State for Health.  We 
would obviously welcome the views you have, but we do recognise as well sometimes the 
names of people in healthcare have changed.  A healthcare assistant used to be called an 
auxiliary nurse, for example.  We also recognise that there is an increasingly multidisciplinary 
workforce that moves between health and social care.  We have a healthcare system that we 
want to be increasingly integrated and joined up between the health and social care sectors.  
As healthcare develops, it is important that we recognise that their duties are duties of care 
and it is reflective of the direction of travel for the future workforce.  We obviously welcome 
your views and comments on that as well.   

The Chair: As you say, Minister, we have an increasingly multidisciplinary workforce 
working in multidisciplinary teams, and there is a very strong policy intention from the 
Government to see more integration and co-ordinated care.  At the moment HEE does not 
appear to have within its remit anything in particular that would support those objectives.  In 
particular, there is no direct involvement of interests from the care and support sector.  Is this 
something that might be looked at to support the Government’s objectives around 
integration?   
Dr Poulter: Absolutely.  We obviously have a mandate to set to HEE, and I know when we set 
it there will be the framework that we would like HEE to operate within.  As the Secretary of 
State put it for the mandate to the Commissioning Board, it is like a budget statement about 
what the Commissioning Board needs to do.  Similarly, with HEE we will be reflecting the 
desirability for integrated, joined-up working within that mandate.   
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The Chair: In the wake of the Francis report yesterday and the heightened interest in issues 
around the safeguarding of vulnerable adults, the current provisions in the Bill for HEE do 
not in any way make reference to the issues of safeguarding.  This feels like an omission; is it 
an omission that the Government might consider dealing with?  
Dr Poulter: The Francis report yesterday was an incredibly humbling day for the NHS and a 
humbling day for me as a doctor, as I am sure it was for all of us here who care about the 
NHS.  There were just under 300 recommendations that were made in the report.  We need to 
look at those recommendations and we need to look at them, as I am sure the Secretary of 
State has said, in their own right, but there may be implications for this Bill.  If there are 
things that you as a Committee feel we should look at, we welcome those views within the 
context of the Bill.   

Q343   Lord Warner: Minister, do you think we should go a bit further than just relying on 
the mandate?  Given some of the silo issues that people are concerned about, should we put 
on the face of the Bill some kind of duty on the part of HEE to promote and support 
education and training of people so that they can work either in the healthcare sector or social 
care, so that there is a clear, upfront responsibility?  That particularly applies for people like 
healthcare assistants or healthcare staff at the sub-professional level.   
Dr Poulter: That is something we will certainly look at.  You are absolutely right to highlight 
the fact that in many respects we have quite a good reach and a good ability already to 
influence what happens in the NHS workforce in terms of education and training.  But the 
commissioning arrangements are, of course, very often different for care being commissioned 
by local authorities, so we will need to have a look at how this works—whether this is 
something for the mandate or whether this is something that needs to be looked at again in 
the context of the Bill.  My view is that there is a very strong role, as we have seen with the 
Commissioning Board, for the mandate to set a clear direction for what the priorities should 
be for HEE.  Those priorities may change over time, so I think the mandate will be an 
important document to promote integration.   
Jamie Rentoul: I am Jamie Rentoul, Director for Workforce Development at the Department 
of Health.  As we are moving into the new system, the authorisation criteria for local 
education and training boards, which have to be approved by the Secretary of State, do 
require them to demonstrate meaningful engagement with social care employers and health 
and wellbeing boards.  The issue this Committee may then reflect on and we will need to 
consider is whether you want something more on the face of the Bill that pushes that further.   
Dr Poulter: The point on that is, as we know, the local education and training boards will be 
there as committees of HEE, but there is some flexibility around the composition of those 
boards at a local level.  It may be that you feel as a Committee you want to make further 
recommendations about the need for some of those boards to have more mandated posts on 
there to encourage more integrated and joined-up working.  That may be something we can 
look at, but I think the mandate as a document in itself is something that will be a strong lever 
to promote integrated working.   

Lord Warner: Can I just pursue this?  HEE actually made a big thing when they gave 
evidence to us about their ability as a funder to drive change.  This is a bit more than hoping 
that the local boards will actually do sensible things.  The people who are going to send the 
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money down the system are HEE, and that is why I was trying to push you a little further on 
this issue—not to diminish the mandate but to actually have a duty to promote and support 
education and training courses that spread across both health and social care.  It is not that 
they are going to do it, but in doing healthcare training you should have regard to the fact 
that people may not spend all their lives working in the NHS.  They might spend all their lives 
in the care system, but not necessarily in the NHS.  It is something about getting people out of 
their working silos and being driven down that path using the money that is available to HEE.   

Dr Poulter: That is a very good point because, at the moment, if we look at where a lot of the 
training funding goes, a lot of it tends to be for medicine and for medical professions.  
Obviously we need to have highly skilled doctors, but we also need to have regard in how 
HEE works to the fact that we will need an increasingly multidisciplinary workforce that 
works across both health and social care.  Unless that is embraced and made a priority for 
HEE, which we feel we are certainly doing through the mandate, then that will not become a 
reality.  It is about breaking down silo working; it is about making sure that there is a clear 
recognition that, in an age where we want to provide more care in the community, we need a 
more mobile workforce that can work across different care settings.  As you rightly highlight, 
that needs to be reflected in the clear instructions given to HEE.  The mandate will be a place 
for that, but, as I said, it may be that you want to make recommendations to have something 
more explicitly on the Bill.   

The Chair: That is a very clear invitation, so I am sure we will look to take that up.   

Harriett Baldwin: I just wondered, given that the Government is obviously trying to reduce 
the number of quangos overall, why this is being established as a statutory NDPB with lots of 
smaller local ones as well.  What is the thinking on that?   
Dr Poulter: The idea is to make sure that HEE is independent from Government and is seen 
clearly to have recognition and standing in that respect.  In terms of moving away, as we also 
want to do, from micro-management from the centre and allowing them to have a greater 
degree of independence within the parameters set by the direction in the mandate, that is 
what this is about: giving them more recognition as a body in their own right.   

Q344  Dr Wollaston: I just wanted to return to the discussion about healthcare support 
workers, because Francis makes some very detailed recommendations not just about having 
national training and professional development for healthcare support workers, but also 
about registration.  This is because of the difficulties that arise if somebody has failed in their 
care in one institution; they can move to another part of the system and there is no 
mechanism for tracking them.  Is that something that as a Committee we could ask you 
specifically to look at again?   
Dr Poulter: As I mentioned earlier, we have to look very seriously at the recommendations.  
There are many of them in the Francis report.  We will have to look at them in the round.  
Some of the areas that Francis picked up on we have already made some progress on—for 
example, with the contractual Duty of Candour and with the friends-and-family test that is 
being introduced to get real-time feedback.  From what I have seen so far of the report, one of 
the most startling things that came up was the fact that only around one-quarter of the NHS 
staff at Mid Staffs would have recommended that hospital as a place they would want their 
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own relatives to be sent to.  That is something that should immediately send warning signs 
flashing up.  Things like the friends-and-family test will help with that.  There are some things 
we have already done.   
Specifically on healthcare assistants, healthcare workers and the idea of whether there should 
be a statutory register, it is a big workforce of 1.4 million; it is something we will obviously 
look at with the other recommendations.  Possibly there may be opportunities for a negative 
register or other options, but these are all things we need to look at in the round when we 
have digested the report in full and we will come back with some strong recommendations.  
Some those recommendations may well be reflected in potential changes to this Bill.   

The Chair: Can you explain what you meant by a negative register?   
Dr Poulter: For example, with managers in the NHS, one of the big things that came up 
yesterday was the fact there was concern over managers being recycled elsewhere in the 
system and the accountability of managers in the NHS.  Although there was a failure at all 
levels at Mid Staffs—from the professionalism of frontline workers, from doctors and nurses 
on the frontline—the culture and the direction of travel set by the board and some of the 
senior managers was focussed on targets and bureaucracy rather than on patients.  Regarding 
how we reflect and deal with bad managers, who have, through the way they run a hospital, a 
huge impact on the quality of care that is provided, there could in that respect be negative 
registers available to say that this person is not a fit person to be a manager in the healthcare 
system.  That may be something we can look at.  These are all things we need to look at in the 
round as part of our response and things that the Secretary of State, the Prime Minister and I 
will be discussing in due course.   

The Chair: So presumably using something like the vetting and barring systems that exist 
already? 
Dr Poulter: There is a lot that can be said, actually—and Francis did make this point—about 
the fact that, under the new systems that are in place under some of the reforms, a focus on 
outcomes through good commissioning, rather than process measures, can make a real 
difference as well.  As I said, it would be wrong to commit to any course of action at this early 
stage.  I hope you will forgive me for doing that, but we do need to digest what was a very big 
report, look at it in the context of this Bill and also look at other recommendations we could 
make in the round.   

Q345   Baroness Jolly: Moving on slightly or changing tack, the provisions of the Bill as it 
stands relate to HEE providing national leadership for both education and training.  Bearing 
that in mind, do you intend to make any amendments to strengthen the duties of HEE to 
promote research?   
Dr Poulter: In the Bill the exact phrase was the HEE should “have regard to” rather than, as 
you have been suggesting, promote research.  That question came up when we had the Health 
and Social Care Act; I remember the Chairman sitting in front of me taking that through the 
Committee stages.  It was something we did change on that Bill to make it more explicit, and 
there may well be scope to do that here as well.  Also at a local level you are right that 
equipping the workforce with a research and learning culture is absolutely essential to 
support the spread of innovation through the NHS and social care.  It is something that BIS as 
a Department are promoting as well, and we need to make sure there are synergies there.  
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Local education and training boards are also working in collaboration with the new academic 
health science networks to forge strong relationships, so that education and training 
commissioned also reflects science and innovation.   

Baroness Jolly: That is fine.  Moving slightly tangentially from the Bill, if in the near or 
medium future there were opportunities to look again at the contracts of consultants and 
GPs, would you actually commit to including a duty to promote research within those 
contracts?   
Dr Poulter: That is something that is not necessarily just to be looked at in the context of this 
Bill.  At the moment, for example, we have discussions about the new consultant contract; we 
have discussions going on with the junior doctors’ contract as well.  There is also clear 
desirability to encourage that scientific basis for medical study and later studies as well 
through medical schools.  These are things we are looking at very closely, working with the 
Department for Business, Innovation and Skills.  It is something that is fairly consistent in 
other countries, such as the US, where there is a strong scientific build built into most medical 
degrees, because most people do graduate degrees in the US.  There is a strong desirability to 
ensure that all of our leaders in medicine and all doctors understand and have a strong basis 
of knowledge in science and skills.  We have to look at that in the round as part of those 
contracts and those discussions.  We also have to look at it in the context of the work of 
medical schools.  That is a piece of work I am actively engaged in already with BIS, the GMC 
and medical schools.  We are in active discussions on that already.   

Baroness Jolly: Is that a yes?   
Dr Poulter: It is absolutely a yes.  It is vitally important that we pursue this and that we do it, 
which is what we are doing.  The science agenda and supporting skills in science is a very 
strong message that has been sent out by the Government and the Right Honourable Member 
for Havant, David Willetts, if you will excuse me for using his name.  But it is important that 
is better co-ordinated with the work we are doing in the Department of Health.  That is 
something that we are seeking to do through the discussions on those training contracts and 
through the discussions about how future medical education in particular looks.   

Q346  Barbara Keeley: How confident are you that there is sufficient scope in the new 
education and training system for the proper involvement of professional bodies like the 
Royal Colleges?   
Dr Poulter: Very clearly we have a very strong commitment to clinical leadership.  There are 
already strong relationships developing and that already exist between the deaneries, as they 
are now, and the Royal Colleges.  There are now national application processes for many 
medical specialities that exist in the current system with the deaneries.  Those links are 
already well established and will be further established and entrenched through the move 
towards HEE.  It is acknowledged that if we are setting in place training and educational 
frameworks for surgery, the Royal College of Surgeons of course needs to be involved in 
dictating and helping to discuss what is important for the future surgical workforce, what that 
looks like, how it needs to be educated and how it needs to be trained.  It is the same for the 
other medical disciplines.  That happens now in the current system and it will happen in the 
future.   
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The Chair: In that regard are you also satisfied that there will be adequate arrangements for 
allied health professions?  Picking up on Lord Warner’s question earlier, are you satisfied that 
the College of Social Work will be properly engaged?   
Dr Poulter: This is a very important question, and certainly, when I first looked at the Bill, 
one of the discussions we had previously on the 2012 Act was the need for proper clinical 
engagement in CCGs.  There was discussion and amendments made about the involvement 
of nurses on that board and the involvement of a secondary care professional in the CCG.  I 
am certainly going to be looking at how we make sure we have effective clinical engagement 
on both HEE—so that there is a strong clinical presence there—and how we can strengthen 
the Bill in that respect, and how we can also potentially strengthen local education and 
training boards to ensure there is that clinical presence.  That is not just from medicine and 
nursing; it does need to be a multidisciplinary approach.  That is absolutely key and is 
certainly something I know we will be looking at.  We are already looking at how we can 
strengthen that clinical engagement in a multidisciplinary way, and we welcome any further 
thoughts that you have on that.   
Jamie Rentoul: Medical Education England, which existed previously and which HEE is 
taking over, was seen as quite successful at getting better engagement with the colleges and 
the professional regulator, and their equivalent professional advisory boards for nursing and 
for the allied health professionals, which HEE is also taking over.  As the Minister says, it is 
then having the deep expertise where you need it, with the college as professional regulators, 
lay representatives and employer representatives coming together, and the inter-professional, 
multi-professional way you need to look across a whole workforce.  HEE will be publishing 
material on their advisory structure showing how that will work.  

The Chair: And the College of Social Work?   
Jamie Rentoul: I think we will pick that up following this discussion.  We have certainly 
talked about Skills for Care as the employer-led sector skills council—and the College of 
Social Work we will pick up as well. 

Q347   Lord Warner: We have not done a very good job in this country of getting doctors 
into management compared with some other countries.  This is a fresh start.  Is the 
Government thinking that perhaps this is an opportunity to get HEE to start to develop a 
stronger role for doctors to be able to move into management through the appropriate 
training?  Is this something you could use the mandate for or is this something that is worth 
considering in the Bill?  What is the Government’s position on it?   
Dr Poulter: There are two things here.  Certainly, I am absolutely looking to strengthen the 
Bill around clinical representation and engagement on HEE and also LETBs as 
sub-committees.  I am already looking into how we can strengthen that and I would very 
much welcome your recommendations, if you felt you were able to support that way of 
thinking.  In terms of the mandate, it is certainly something we would look at in respect of the 
mandate directly.  There has already been some good progress in some areas, particularly in 
more urban-centric deaneries, in supporting the doctors taking on greater leadership roles 
and taking time out at the Department of Health.  The Chief Medical Officer, for example, 
has doctors now who are attached to understand how leadership works in the NHS.  There is 
promotion of leadership by some of the deaneries in some medical disciplines, but I think 



Draft Care and Support Bill     327 
 
 
 

that we still have not gone far enough on that and there is more that we can do through the 
mandate and through strengthening clinical involvement and engagement on HEE and 
LETBs.   
Jamie Rentoul: Just to add a little supplementary, there is the NHS Leadership Academy, 
which sets the overall framework and provides a lot of support for clinical leadership, both 
medical and nursing.  HEE’s Chief Executive sits on the programme board for that to make 
sure the links are made between influencing undergraduate and postgraduate programmes, 
and therefore the work, so you get that continuum of leadership development.   

Lord Mackay of Clashfern: Is there any difficulty about putting “medical” or “surgical” in 
front of the title of some of the administrators?  For example, in my early days there were 
people called medical superintendents, who were administrators but fairly experienced 
doctors as well.  That is something that might be worth going back to.   
Dr Poulter: I think that is an excellent suggestion that I will take note of and take away with 
me.   

Q348  Dr Wollaston: Coming on to how HEE is going to avoid a significant over- or 
under-supply of healthcare professionals, we have heard evidence for example around 
horizon-scanning and the impact that Obamacare might have in terms of losing nursing staff.  
Who is going to be holding that national overview on particularly the impact of changes 
happening in Scotland, Wales, Europe and further overseas?   
Dr Poulter: There are two issues we need to tease out here.  First of all there is the issue of the 
medical workforce and the thorny issue of foundation places.  Then there is the broader issue 
of Obamacare.  If I can deal with the first one first, I believe we have a moral duty to make 
sure that, when medical graduates leave medical school, they are fully signed up—that they 
get not just their provisional registration but the opportunity to get their full registration with 
the GMC.  We know at the moment that comes at the end of foundation year one.  There 
have been concerns that there may be a potential over-supply of doctors—newly qualified 
medical graduates—coming out of medical school compared with places on foundation 
programmes.  That is not just this year; it has been for a number of years.  We have 
committed to working with the devolved assemblies to make sure that we find our doctors 
jobs.  That is something we have a moral obligation to do, and we are continuing to work 
with the devolved assemblies to make that a reality.  The issue is actually that in Wales there is 
an over-supply, and in Scotland a slight over-supply, of graduates compared with jobs.  That 
is why we have to work across the UK to make this a reality.   
In terms of future training commissions, we do make sure that we match the numbers of 
doctors coming out of medical school with likely further demand.  We have reduced the 
number of places going into medical training—starting medical school—by 2% to meet 
demand.  Initially, with that push to have a workforce that has more consultants and a more 
24/7 consultant presence, we needed to have more doctors coming through.  That has gone 
up; we have increased the number of training commissions, and we are now just lowering it 
slightly to meet the demand of the workplace for the future.  
In terms of the Obamacare issue, we had the same discussion a few years ago when Australia 
and New Zealand were actively advertising and trying to recruit British nurses to go over to 
Australia and New Zealand.  Some nurses, as doctors do now, may go over for two or three 
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years to go and work there; it is something that young people tend to do—to go and spend 
part of their careers working overseas.  But that did not have a particular impact on the NHS.   

Dr Wollaston: I was trying more to ask whether you feel the Bill itself is sufficiently strong to 
be able to cope with this and to address longstanding issues like doctors going into branches 
of medicine where they are not needed.  Is HEE going to have the clout to be able to see that 
there are problems developing and tell LETBs?  Who is going to have the national oversight?  
Is it strong enough?   
Dr Poulter: Absolutely—HEE has the immediate issues to deal with on a year-to-year basis, 
but also LETBs have five-year plans as well.  They must make sure they have five-year 
workforce plans to take a longer view to match the jobs throughout the NHS workforce with 
demand.  We will ensure that there will be regard to that, as there is at the moment with 
midwifery, for example—we are keeping nationally midwifery training commissions at a 
record high to meet rising birth rates.  That is exactly the place where these five-year plans 
will come into force at a more regional and local level—to ensure that patient demand will 
match workforce numbers, training and output.   

Q349   Lord Warner: We have moved on to workforce planning.  The Department—and I 
own up to having been involved in some of this myself as a Minister—does not have a 
glorious record in terms of workforce planning.  It has been quite significantly criticised over 
a period of years by particularly the Health Select Committee over the inadequacies of its 
workforce planning.  This is not to do with this Government; it goes back over time under 
successive Governments.  Witnesses before us have raised concerns about the adequacy of the 
provision for longer term workforce planning, and particularly that LETBs are only required 
to publish an education and training plan for each financial year.  We are concerned, and we 
want to ask whether you are satisfied that the existing provisions in the Bill are strong enough 
to ensure good workforce planning for the country as a whole.  How will we ensure that 
LETBs take account of some of these longer term issues?  Should we do more to publish their 
workforce plans and strengthen the ability, without going back to command and control, of 
HEE to have some of these plans re-engineered when they are not fitting in with the longer 
term needs of the NHS?  Do we have the balance right in this Bill at the moment?  
Dr Poulter: This is a good question: how much do we want to say explicitly on the face of the 
Bill, and how much do we leave it to the mandate to look at the issues?  You are absolutely 
right that there has not been a glorious record on some issues to do with workforce planning 
in the past.  This system has a number of strengths.  First of all, as we move into an age of an 
increasingly multidisciplinary workforce, with the need to deliver more flexible care, a mobile 
workforce and more care in the community, having a joined-up approach—not just having 
the deaneries on one hand and other parts of the healthcare workforce looked at on the 
other—looked at in a holistic way by a national body has to be a good way forward.  Having 
that being looked at a local level by LETBs, which for the first time will put trainers and 
clinicians alongside the providers of care, is a much stronger mechanism for seeing what is 
really needed at a local level and how things are working on the ground in terms of education 
and workforce planning, and matching that output to the reality on the ground of what is 
needed in different hospitals locally.   
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In terms of how we look at this in the future, the mandate allows the Government to help to 
set that strategic direction to support that.  The real advantages that LETBs have through that 
more holistic, joined-up approach through employers, with trainers and education, will really 
bring dividends in terms of matching the needs of the workforce in the immediate term but 
also in the longer term, with future education and training commissions and output.   
Jamie Rentoul: Can I just add a little bit of detail in terms of thinking about the clauses?  In 
Clause 58 we talk about HEE publishing a document that sets priorities and also the period 
for those priorities.  At the time we were doing the instructions for the clauses, we did not 
want to say it was three, five or 10 years in primary legislation, because we felt HEE should be 
considering it, and there is a further sub-clause that says, “And it can vary the period of time 
for different care workers.”  We are trying to say we do want HEE to take a strategic view, 
building off the mandate it will get from ministers.  It needs to thinks about what is sensible.  
In moving to the new system now, we have said five-year plans from LETBs—to take a view 
about whether that feels helpful.  As the Minister is saying, an employer view allied to a 
service commissioner view is essential if you are going to get workforce planning more right 
than wrong.  It is getting that bit right.  We have also said in further clauses, at 64, that LETBs 
will publish their plans.  Where HEE is asking for changes in those plans in relation to the 
priorities that were set, that must also be a transparent process that gets published so we get 
more transparency in the system.  Rather than quite a lot of hidden, not-published data, we 
will get more challenge from service commissioners, employers, professional bodies, lay 
representatives, etc.   

Lord Warner: Are you satisfied that, if HEE actually finds that the collective effect of these 
boards’ local plans is simply to get the NHS at a national level into difficulties in a few years’ 
time, they have the authority to force change or at least put in the public arena that they have 
very considerable concerns about the collective effect of these local plans?   
Jamie Rentoul: They both have the ability to require the changes and they have the duty to 
put that in the public arena, so they have to explain that in terms of a balance of national and 
local.  You will then have to have some debate, because presumably setting a national priority 
that has not come out from the local view will require some other trade-offs to be made in 
terms of the most effective use of the resource.   
Dr Poulter: Just to add to that, transparency is key in terms of having more openness and 
transparency throughout how we do healthcare.  In particular, though, in this respect it helps 
to bring about much more openness and scrutiny about the issues being discussed.  The other 
point worth teasing out is the fact that there are some specialities, particularly in medicine, 
that are almost very sub-specialist areas within medicine.  There will be a lead LETB that will 
take responsibility for a particular super-specialty or sub-specialty—for example, 
neurofibromatosis care.  There would be a LETB that would do that and then, because they 
are sub-committees of HEE, that will allow general leadership and co-ordination from one 
LETB more effectively with what is going on elsewhere in the country for those 
sub-specialties.  That has been a bit of a problem in the past.   

Q350   Lord Mackay of Clashfern: I just wanted to ask about care workers outside the health 
service.  What is the situation with regard to that and HEE?   
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Dr Poulter: This goes back to the questions we had at the beginning.  On HEE we want to 
very much encourage and promote integration between health and social care, recognising 
the fact that there is a mobile workforce that may be working in the NHS that may also then 
go on to work in the care sector.  In a more integrated model, we hope the barriers between 
the two become much more blurred and indistinct as time goes on.  Going back to our 
original discussions, there may be a recommendation you may wish to make to have an in-
principle duty in the Bill to encourage integration of health and social care education.  It is 
certainly something that we will be looking at very carefully and we will be putting strong 
indications in that direction in the mandate.  That is an important point, and clearly the more 
we can do to encourage integration, joined-up care and a unified approach to education and 
training across the health and care workforce to begin to see that as one health and care 
workforce, the better.   

Lord Mackay of Clashfern: Clause 56 seems to deal only with the health service.  It looks to 
me as though, if your aims were to be effectual, the Bill would be required to include in some 
provision something wider than the health service.   
Dr Poulter: Absolutely.  The more that we can do to encourage integration and joined-up 
care, the better, but of course the commissioning process is different.  As we know, social care 
providers are commissioned very often by local authorities, and there can be some variance in 
how they commission care both for the community and in terms of residential care.  
Nevertheless, we do need to promote and encourage integration as much as we can.  As I said 
to the Chair earlier, if you feel there should be something more explicitly on the face of the 
Bill, that is something I would welcome an indication on.  It is something that I will certainly 
be making sure is very strongly endorsed and mandated in the mandate itself.   

Q351   Baroness Eaton: I am continuing questioning about LETBs.  I would like to ask if you 
think there is a risk that LETBs will make decisions for a local area that could have significant 
unintended consequences for other geographic areas.  HEE told us that some LETBs are 
already working with near neighbours to ensure their plans are compatible.  You did mention 
earlier some the specialist areas that they join up on.  Do you think this voluntary 
collaboration is sufficient or should LETBs have a duty of regard to the wider geographic 
context? 
Dr Poulter: Although LETBs all have a level of autonomy, they are committees of HEE, so 
HEE is still the overriding body.  The mandate to HEE will be to encourage, as we have 
discussed, integrated, joined-up working, and it will be about promoting more joined-up 
working between LETBs.  Because they are sub-committees rather than completely 
autonomous in their own right, that is very helpful in encouraging more joined-up working.  
Specifically also, where we have in the past had problems in some medical super-specialties—
neurofibromatosis is the example I use, but there are other things—about making sure that 
trainees and people got enough exposure in training, and that being done in a co-ordinated 
way regarding where the expertise needed to be based in the whole of England, that is 
something that I think will be able to be done much better through these structures and 
through having a lead LETB.  Similarly, for example, the air ambulance historically has 
sometimes had difficulties in getting the right training and exposure for trainees who can 
then go on to work in the air ambulance.  The new structure, with an overriding national 
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framework, with sub-committees that will per se have to work together and have a lead LETB 
to lead in some of these areas, will encourage a better co-ordinated approach for training in 
the future.  That will be a good thing and a step forward.   

Baroness Eaton: If I have understood you correctly, they will have specialist areas that they 
will take on to co-ordinate, as opposed to it just being an ad hoc arrangement.  Are you 
suggesting HEE will dictate that, or do you think it will just develop?   
Dr Poulter: There will be an agreement, for example, that one LETB for some very 
sub-specialist or super-specialist area of medical training and care or a super-specialty would 
then be the LETB co-ordinating the training for that.  In that respect, under its position as a 
committee of HEE, it would have to make sure that was done in a co-ordinated way with the 
other LETBs.   

Baroness Eaton: Do you think that will happen without a duty?   
Dr Poulter: This is something that the mandate will explicitly make clear.  Things have 
sometimes gone wrong in the past as a result of the deaneries being almost autonomous 
bodies in their own right.  They did not talk to each other very well sometimes.  That is why 
we moved towards having national training programmes and national application processes 
in some specialities.  That was much better at helping to match up the demand for doctors in 
different specialities with the people wanting to go into those specialities.  HEE promoting 
and co-ordinating that integrated approach through a lead LETB is definitely going to be a 
step forward.   

Q352   Baroness Pitkeathley: Again on the subject of LETBs, how will good governance and 
transparency be ensured in these new organisations?  In particular, do you plan to make any 
provision to address potential or actual conflicts of interest?   
Dr Poulter: Yes, this is a very key point.  Transparency is key and important in everything 
that happens in healthcare.  That has been shown very graphically and tragically in the 
Francis report on Mid Staffs yesterday.  Establishing LETBs as committees of HEE is an 
important step forward in terms of allowing, if things are not working well at a local level, a 
national body to reach into them to act if necessary.  That is an important step.  There is also 
going to be an independent chair appointed to each LETB, so they will be bringing in a degree 
of independence.  There will be fair representation from all healthcare providers on LETB 
boards, so that one provider will not be in an advantageous position.  The concern is often 
that the DGH loses out to the teaching hospital, for example.  Clause 63 requires the members 
of the governing body of a LETB to represent the interests of all providers in its geographical 
area, so that all providers will have a voice and a say.  Then, as you say, the other point is 
about conflicts of interest.  The good governance arrangements in the established criteria 
specifically address conflicts of interest.  This requires LETBs to demonstrate they have 
proportionate safeguards in place to effectively identify and manage any conflicts of interest 
that may arise.   

Baroness Pitkeathley: Are you confident that will secure it?   
Dr Poulter: Yes, absolutely.  The big thing for me is that there is equality of providers under 
Clause 63, and that all providers in a geographical area have to be represented.  In the past we 
have sometimes seen that the voice of one or two big teaching hospitals always prevails.  
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Actually, whilst teaching hospitals are vitally important and have a key role, they are not the 
only game in town and we need to have much more equality across all providers—district 
general hospitals and other important community providers need to also be represented.   

The Chair: I am now going to move on to some questions about the Health Research 
Authority.   

Q353   Baroness Pitkeathley: You talked about HEE being an NDPB, and this one is also a 
NDPB.  What do you see to be the specific advantages of that?   
Dr Poulter: Again, it is very much about making sure that the Health Research Authority has 
a great deal of independence.  It is at arm’s length of ministers as well, which is important to 
give it that independence.  It has a stronger basis, on the basis of that, to promote a consistent 
system of regulating the ethics of research across health and social care in the UK.  That 
degree of independence also helps to give the public confidence in the body as well, 
particularly when we are talking about research and the fact that ethics is so important to 
research.   

Dr Wollaston: Are you planning to include any amendments so that we can establish the 
principle of transparency and ethics within research?   
Dr Poulter: Are you talking about publication here?  Is that what you are driving at?   

Dr Wollaston: Exactly.  We know there is a longstanding problem with data transparency.  It 
is not just about it being published; it is about results from all health research, not just 
pharmaceutical research, being in the public domain in a suitable form—neither with too 
much detail or too little detail.   
Dr Poulter: That is right.  This is a key point.  We know that publicly funded research is 
publishable, but the issue you are driving at is pharmaceutical companies. 

Dr Wollaston: It goes across the board.  This is not just an issue to do with big pharma; it is 
an issue to do with other forms of social care research and making sure that results are 
accessible.   
Dr Poulter: There is already a strong focus on transparency in the EU clinical trials 
regulations, which are currently under negotiation in the EU.  Publicly funded research will 
be published, and the Government is committed to transparency in the area of clinical trial 
data, as you know.  As I am sure you may well be aware, on Tuesday of this week 
GlaxoSmithKline announced its support for the AllTrials campaign.  That is a big step 
forward in terms of the pharmaceutical industry.  The campaign is calling for registration of 
clinical trials and the disclosure of clinical trials results and clinical study reports to help drive 
further scientific understanding.  

Dr Wollaston: Can I stop you there?  That is a just single company and we know that 
pharmaceutical companies have a history of promising and not delivering.  Just to take you 
back to something that Jeremy Hunt said earlier today, referring to failures in systems, he 
referred to the fact in Francis that everyone thought it was somebody else’s responsibility.  
This has been a huge problem for many years, with each part of the system that has 
responsibility for transparency assuming that another part of the system will deal with it.  Do 
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you feel there is a possibility here within this Bill to include a duty to promote research 
transparency on the face of the Bill, so that it is clearly established that it is a responsibility of 
this part of the system too?   
Dr Poulter: I have made the point about transparency with publicly funded research.  The 
issue then is the pharmaceutical sector, and I would not dismiss GlaxoSmithKline’s statement 
as not being an important step forward.  These companies are international companies, so we 
might put a duty in this country on greater transparency in clinical trials, but that will mean 
they could just then go and do their work overseas.  We have to look at it in that context as 
well.  If we are going to legislate—and this is something I am very happy to look at quite 
seriously and listen to your recommendations on—we have to bear in mind that the 
pharmaceutical company could just take its research and go and do it overseas.  Then it 
would not drive any transparency at all.   
This is obviously an issue for the ethics of pharmaceutical companies, and that is what is at 
the heart of this problem.  However, I do think the move and point made by GlaxoSmithKline 
has been a significant step forward this week in actually addressing some of this agenda.  We 
all want transparency; we all believe it is a good thing, but if we are going to legislate in our 
Bill here, we need to make sure our legislation is effective legislation that works.  Obviously, 
in that respect, on this in particular I am very keen to hear your recommendations and your 
views about how we could further strengthen the Bill, given that caveat that at the moment 
they can just take their research overseas.   

Q354   Lord Warner: Could I just pursue that research issue and also the issue of the 
timeliness of publication?  Forget big pharma for the moment.  It is much easier to get your 
research published if it is showing a significant advantage.  It is rather less easy to get your 
research published when it is showing uncomfortable things, which may not be a great 
success.  There is an issue about transparency outside pharmaceuticals—about whether we 
should strengthen the Bill.  It does in a way relate also to the kind of culture that was exposed 
in yesterday’s report, because what we are doing is keeping under wraps the very kind of 
research, probably, that we actually ought to have out in the public arena because it is giving 
warning signs.   

In terms of big pharma, I was a pharmaceutical industry Minister in the Department, and I 
have heard all these arguments about them getting on their bikes and taking their clinical 
research overseas.  The truth of the matter, though, is big pharma has to sell its products into 
Europe and America.  To some extent, it has to maintain a relationship with the EMEA, the 
MHRA and the FDA in the US.  I think there is some scope, if I may support what my 
colleague is saying, for working with those three regulatory bodies to actually put pressure on 
for publication.  As I understand GSK’s measures, there is no control over how timely they 
are in actually publishing those documents.  There has been a lot of trouble with 
pharmaceutical companies about the timeliness of putting information that is uncomfortable 
for them, but is actually important to patients and the public, in the public arena.  I do 
wonder whether we should not actually be strengthening this legislation on transparency, 
particularly when it is open to a British Government to work with the EMEA and the FDA in 
terms of having some similarity of approaches.  What is your reaction to that?   
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Dr Poulter: You make some good points and that is something that we will look at carefully.  
The other point on this that I think is important is a point the Prime Minister made: every 
clinical encounter in the NHS should be able to contribute to research.  At the moment, as 
you say, we sometimes have a problem in getting some of that lower level data out there.  A 
journal will be very happy to publish a report if it is seen to be groundbreaking or if it is seen 
to break new ground.  However, when there is lower level data—data that is just adding to the 
broader evidence base—it is that sort of stuff that we need to begin to get out much more into 
the public domain.  Within the protections of confidentiality and people’s anonymity being 
maintained, it is very important that we make sure we better utilise medical data from 
patients in a way that will help to feed our general knowledge about the effectiveness of drugs 
and other treatments.   
On the general transparency point, it is difficult to get away from the fact that the 
pharmaceutical industry is an international industry.  But I do take on board the points you 
raise, and if you would like to come forward with some suggestions on this area in particular, 
that is something we would look at quite seriously.   

Q355  The Chair: That is very likely off the back of this exchange.  Thank you for that 
invitation.  It will be really helpful.  Dr Hamilton, do you want to add anything to clarify or 
make absolutely clear what the Government is currently planning to do with this?   
Russell Hamilton: As the Minister said, and as I said last time when I appeared before the 
Committee, the Government is committed to increasing transparency.  When you met with 
Janet Wisely from the HRA, she mentioned the plans they already have in place to check 
compliance against the statements that all researchers make when they submit their 
application.  She also made the point, which I think Lord Warner and Dr Wollaston have 
touched on, that this needs to be a system-wide approach.  Stakeholders last week said that as 
well—that greater transparency will not be tackled simply by the HRA.   

The Chair: The problem with that answer is the point that Dr Wollaston has already made to 
you, which is that the Secretary of State has already acknowledged in terms of the health 
delivery system that one of the problems Francis identified was everyone thought someone 
else had the responsibility, so no one did anything.  It feels as though that is the case here as 
well and we are being given the answer that has traditionally been used within the other parts 
of the health service to deal with this ongoing issue.  That is the concern we have.   
Russell Hamilton: It is important to remember what the Minister said towards the end, which 
was that he has listened carefully to what the Committee has said.    

The Chair: And we were very struck by that.   
Russell Hamilton: The Government will be considering whether any changes are necessary.   
Dr Poulter: This area, as with integrated care and the mobile area, is one I would be 
particularly keen to listen to your recommendations on.  It does need to be done in a way that 
is not in the context just of the HRA.  The recommendations will also need to recognise in 
that respect the broader context of this and the multi-agencies in play.  On that basis we could 
then look at recommendations in a very positive light.   

The Chair: We will bag that and we will test it later.   
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Q356   Baroness Eaton: I would like to ask you how the HRA will operate to ensure that the 
rights of individuals to protection of their privacy are balanced with the benefits to society 
from the conduct of epidemiological research.    

Dr Poulter: This goes back to the point that was just made in answer to the Chairman’s 
question and Lord Warner’s question.  There is a need to better utilise the data we have in the 
NHS within the confines of confidentiality and within the confines of keeping personal details 
anonymous.  We can learn from every patient whom we come into contact with, if we look at 
the data in the round, collectively, of patients with similar conditions receiving similar 
treatment, in terms of better audit to build up a picture of how effective treatments are.  It is 
absolutely right that there are proper safeguards in place, and The Health Service (Control of 
Patient Information) Regulations 2002 will remain unchanged in the Bill to protect the right 
of individuals to confidentiality.   

Lord Mackay of Clashfern: I just wanted to point out two things.  First of all, Clause 67 refers 
to health and social care research.  We had some discussion earlier about whether that was 
still appropriate.  The other question I want to ask relates to where it says health research is 
research into matters relating to people’s physical or mental health.  Does that include 
embryo research and animal research?   
Russell Hamilton: It may be simpler, given the time, Chairman, with your permission, if we 
send a note on that.  Would that be acceptable?   

The Chair: Yes. 
Dr Poulter: Certainly, though, on the research on social care, it is absolutely right that we 
have a body that looks across health and social care.  At the moment we sometimes look at 
research within the prism or the silo, as one would put it quite correctly, of health service.  
But if we are looking at how effective drugs are, and also perhaps interventional healthcare—
intervention or a drug for Alzheimer’s or dementia—we need to look at how effective they are 
in the round and in terms of their impact upon the health and care system.  That is something 
this body will do and that is very important.  On the other issue, we can drop you a note.   

Lord Mackay of Clashfern: Sure.  I just think consistency may require that you drop the 
word “social”.   
Dr Poulter: Indeed, and that is a point that the Chairman of the Select Committee has also 
made many times. 

Lord Mackay of Clashfern: I just noticed it here.  That is why.   
Dr Poulter: Yes, and that is something I think we should take on board, because it is a health 
and care system.  It is not two systems of health and social care.  If we want an integrated 
system, we have to look at it in the round as a health and care system.  It is absolutely right 
that we do so.   

The Chair: A final question, just for completeness’ sake: can you confirm it is your intention 
not to include the current Clause 75, which deals with the Human Embryology and 
Fertilisation Authority and the Human Tissues Authority?  Will those clauses be removed?   
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Dr Poulter: We have written to you on that, and the clause as it stands will not be part of the 
Bill.   

The Chair: With that answer, can we thank the three of you very much for your evidence 
today?  We look forward to the notes you have offered to us as well.  That concludes the 
formal public hearings of this Joint Committee on the draft Bill.   
 


