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2 Written evidence 

Academy of Medical Sciences’  

Summary 
 
• Health research underpins the prevention and treatment of ill health and brings benefits across the UK 
population. We welcome the creation of Health Education England (HEE), the Local Education and Training 
Boards (LETBs) and the Health Research Authority (HRA), in primary legislation. This Bill provides the 
opportunity to ensure that the UK has a workforce that can undertake and reap the benefits of this research and 
a proportionate regulatory and governance framework to underpin it. 
 
• Research training and experience should be seen as a key component of education and training. We 
welcome the clause that places a duty on HEE and LETBs ‘to have regard to the need to promote research’, 
although we, along with other respondents to the Department of Health’s consultation on the Bill, would like to 
see this duty strengthened to simply ‘promote research’. We are pleased to see that the need for effective 
reporting arrangements is acknowledged in the draft clauses. These reporting arrangements must ensure that 
HEE is held to account for its performance in delivering its duty towards research. 
 
• We welcome the focus of the HRA on promoting the co-ordination and standardisation of the 
regulation of health and social care research in the United Kingdom and in seeking to ensure that such 
regulation is proportionate. We have identified a number of areas that should be addressed to ensure that the 
HRA can be effective in achieving these aims. 
 
• Delay and duplications inherent in obtaining research permissions from NHS Trusts are regarded as 
causing the greatest inefficiencies in health research in England. It would be helpful if the HRA’s role in 
facilitating NHS research governance (which we regard as a priority) could be explicitly mentioned in the Bill. 
 
• Monitoring performance across the health research pathway, engaging with stakeholders (including 
patients and researchers), and early knowledge of future challenges and opportunities for the regulation of 
research will all be essential if the HRA is to fulfil its roles and responsibilities. We would like these to be 
reflected in the wording of the Bill. 
 
• We see significant risks and minimal benefit in disbanding the Human Fertilisation and Embryology 
Authority (HFEA) and the Human Tissue Authority (HTA). We support retaining both the HFEA and the HTA 
providing that they work closely with the HRA and other regulators to further streamline the regulation, 
inspection and governance process for patient and public benefit. 
 
Introduction 
 
The Academy of Medical Sciences welcomes the opportunity to contribute to this scrutiny of the draft Care and 
Support Bill. The Academy promotes advances in medical science and campaigns to ensure these are translated 
into healthcare benefits for society. Our Fellows are the UK’s leading medical scientists from hospitals and 
general practice, academia, industry and the public service. Health research provides patients with early access to 
new and innovative treatments, it improves the quality and efficiency of health services for the wider public and 
it attracts investment and jobs into the UK. To undertake, and realise the benefits of, this research requires a 
workforce that is appropriately trained and a regulatory and governance framework for research that is fit for 
purpose. Our response to this consultation therefore focuses on the Committee’s questions about the 
establishment of Health Education England (HEE) and the Health Research Authority (HRA) in primary 
legislation and the future of the Human Fertilisation and Embryology Authority (HFEA) and the Human Tissue 
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Authority (HTA) (Questions 26-31). The Academy responded to the Department of Health’s (DH) consultation 
on this Bill and this response is an updated version of that submission.1  
 
General 
 
Question 26: What is your view of Part II of the draft Bill (health)? In your view, are there any omissions in 
this part of the Bill? 
 
We welcome the moves to establish HEE, LETBs and the HRA in primary legislation. This is an important step 
to securing the future of these bodies and of education, training and research in the NHS. 
 
Health Education England 

 
Question 27: Are the powers envisaged in the draft Bill for Health Education England sufficient, especially in 
relation to long-term workforce planning? Does the draft Bill set out HEE’s powers clearly, along with its 
relationships with other bodies, especially the Local Education and Training Boards? 
 
We agree with the Government that principles such as security of supply and responsiveness should be central to 
any system of workforce planning and development.2 To respond to changing healthcare demands, now and in 
the future, it is imperative that the workforce has appropriate educational foundations, is well trained, and is 
practically and intellectually flexible. Research and innovation are central to delivering these ambitions. 
Academic values and a spirit of enquiry should be pervasive throughout the health service. The Academy 
regards it as essential that all staff be provided with a diverse education and exposure to research. 
 
Research duties 
 
We welcome the inclusion of a duty on HEE to ‘have regard to the need to promote research’ in clause 57. We 
have previously welcomed the Government’s commitments towards medical research and the life sciences, 
including the introduction of duties throughout all levels of the reformed NHS to promote research, innovation 
and the use of evidence.3 The education and training reforms represent an excellent opportunity to develop 
appropriate arrangements to deliver these commitments. The duty towards research must therefore be placed at 
the forefront of the planning and implementation of education and training. With research firmly established as 
a core role of the NHS, training in, and experience of, this endeavour must be a key component of education and 
training across the workforce.  
 
However, we would go further than this. There are particular issues with academic training that we have 
highlighted previously, such as the importance of ensuring flexibility and providing long-term career pathways, 
which we see as fundamental to developing a research culture within the NHS. We believe that HEE can and 
should play an important role in championing research within the new education and training system. We 
would therefore suggest that this duty should be strengthened to require HEE to ‘promote research’. This would 
reinforce the statements and commitments made by government recently that have recognised the vital role 
played by education and training in promoting research and development in the NHS. For example, the recent 
NHS innovation strategy noted that ‘creating an innovative culture starts with basic training, education and 
induction and continues throughout an employee’s career through personal and Continuing Professional 

                                                       
1 http://www.acmedsci.ac.uk/p100puid256.html  

2 Department of Health (2010). Liberating the NHS: developing the healthcare workforce. 
www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/documents/digitalasset/dh_122933.pdf 

3  For example: Coalition of funders and supports of health researchers in the UK (2011). Joint briefing: Embedding research in the 
NHS. www.acmedsci.ac.uk/download.php?file=/images/project/Jointbri.pdf  
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Development’.4 The Department of Health reported that many respondents to its consultation on the Bill agreed 
that the duty should be strengthened and we would encourage the Committee to consider recommending this. 5  
 
In our conversations with individuals from DH, we were reassured to learn that the research duty placed on 
HEE will follow through to the LETBs, as committees of HEE. We think that the community would value 
explicit clarification that this duty also applies to LETBs.  
 
Academic-health partnerships 
 
The Government has made strong commitments towards strengthening the relationship between academia and 
the NHS, for example its ‘Strategy for UK life sciences’ endorsed academic-health partnerships as an essential 
component of our economic recovery.6 To maximise the value and success of these alliances, they must be 
reflected in the workforce reforms. Workforce planning, education and training provide an ideal context for 
fostering such partnerships.  
 
The Academy has stressed the importance of ensuring that education providers, including higher education 
institutions (HEIs), play a core role in the new arrangements for workforce planning, education and training.7 
We welcome steps to require HEE to receive representation from education providers (clause 60). It is vital that 
this represents a genuine opportunity for education providers, including HEIs, to use their expertise to support 
and advise HEE. We look forward to seeing further detail on how this relationship will work in practice.  
 
We also welcome the entitlement of education providers to serve on the governing boards of LETBs, as outlined 
in clause 62. We were pleased to see that the LETB Authorisation Framework outlined the importance of 
working in partnership with education providers and encouraged LETB governing boards to take on a diverse 
membership, up to a third of which could be drawn from outside of healthcare providers.8 We have argued that 
neither education providers, nor health service providers, can be truly independent commissioners of education 
and training. We believe that to enable co-development of appropriate educational provision that is both service 
sensitive and academically and professionally informed, LETBs should be closely aligned with academic health 
alliances, such as the Academic Health Science Networks (AHSNs) as they come on stream. We would like to see 
this clause edited to reflect the diversity in membership encouraged by the Authorisation Framework. We would 
also welcome it being further strengthened so as to secure close alignment between the LETBs and AHSNs. 
 
Question 28: Are the proposed arrangements for the governance and accountability of HEE and the LETBs 
robust enough?  
We are pleased to see that the need for effective reporting arrangements is acknowledged in the draft clauses. We 
look forward to seeing more detail on how this will function in practice. We understand that within clause 58, 
the Secretary of State will set out an Education Outcomes Framework as well as annual objectives for HEE. We 
welcome this proposal. These reporting arrangements must ensure that HEE is held to account for its 
performance in delivering its duty towards research. We also understand that HEE will develop annual priorities 
for the system, based on those documents; priorities that will in turn be managed by the LETBs. We would again 
stress that these must outline to LETBs how they are expected to deliver on the research duty. 
 
 
Establishment of the Health Research Authority (HRA) 

                                                       
4  Department of Health (2011). Innovation, health and wealth: Accelerating adoption and diffusion in the NHS. 

www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/documents/digitalasset/dh_131784.pdf 

5 https://www.wp.dh.gov.uk/publications/files/2012/12/Summary-of-consultation-responses-CS-Bill.pdf 

6 Department for Business, Innovation and Skills (2011). Strategy for UK Life Sciences. 
www.bis.gov.uk/assets/biscore/innovation/docs/s/11-1429-strategy-for-uk-life-sciences 

7 Academy of Medical Sciences (2011). Response to the consultation ‘Liberating the NHS: Developing the Healthcare Workforce’. 
www.acmedsci.ac.uk/download.php?file=/images/project/132075187126.pdf  

8 Health Education England (2012). Local Education and Training Board: Authorisation Framework (10 September 2012). 
www.wp.dh.gov.uk/healtheducationengland/files/2012/09/LETB-Authorisation-Framework-10-September-final-approved-version.pdf  
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Question 30a Will the powers envisaged for the Health Research Authority be effective?  

 
There is evidence that the UK’s strengths in health research are being undermined by an overly complex 
regulatory and governance environment. We have therefore been supportive of the work that the HRA has been 
carrying out since its creation as a Special Health Authority. The establishment of the HRA as a non-
departmental public body will fulfil one of the key recommendations made by the Academy in its 2011 report on 
the regulation and governance of health research.9 We welcome the clarification of its role, as articulated in the 
Bill, of promoting the co-ordination and standardisation of the regulation of health and social care research in 
the United Kingdom and, most importantly, to ‘seek to ensure that such regulation is proportionate’ (Clause 68 
(3)). We are pleased to see that, to promote a harmonised approach to regulation and governance across the UK, 
the HRA can exercise the health research regulatory functions of the devolved administrations (Schedule 7, Part 
2). There are a number of areas that would benefit from consideration by the Committee when considering 
whether the HRA can effectively deliver its role. We outline these below. 
 
The role of the HRA in facilitating NHS research governance 
 
When the Academy carried out its review of regulation and governance in 2010, the delay and duplications 
inherent in obtaining research permissions from NHS Trusts were highlighted as the greatest inefficiency in the 
research process in England by those consulted. Government did not take forward our recommendation to 
create a National Research Governance Service to centralise study-wide research governance checks as part of 
the HRA, instead focusing on a bottom-up approach. Currently the HRA’s responsibility for NHS R&D is only 
implicit in the Bill (i.e. by definition ‘health and social care research’ will include the part of the process 
undertaken in the NHS) and, although there is a duty of co-operation between the HRA and bodies such as the 
MHRA and the Care Quality Commission (clause 68), there is no equivalent duty of co-operation with those 
responsible for research governance in the NHS.  
 
We have welcomed the HRA’s recent announcement of a feasibility project that will explore whether it can 
support NHS Trusts by providing them with a simplified, streamlined and quality assured assessment for all 
research in the NHS.10 This provides reassurance of the HRA’s commitment to facilitating improvements in this 
part of the regulatory pathway and, if successfully implemented, would address one of the major 
recommendations of our report. 11 However, given the importance of the NHS research governance processes for 
those in academia, industry and the charity sector who carry out research, we think it would be helpful for this 
part of the HRA’s role to be formalised by explicit mention in the Bill, as it is in Factsheet 8 that accompanies the 
Bill. We note that this view is shared by other organisations that responded to the DH’s consultation on the 
Bill.12  
 
Other aspects of the Academy’s vision for the HRA  
 
In our 2011 report on the regulation and governance of health research, the Academy set out a vision for the 
HRA. We highlighted the need for the HRA to be able to respond to the regulatory needs of emerging areas of 

                                                       
9 Academy of Medical Sciences (2011). A new pathway for the regulation and governance of health research. 

www.acmedsci.ac.uk/p47prid88.html 

10 http://www.hra.nhs.uk/hra-news-and-announcements/hra-given-go-ahead-for-feasibility-study-hra-assessment-for-approval-of-
research-in-the-nhs/ 

11 Academy of Medical Sciences (2011). A new pathway for the regulation and governance of health research. 
www.acmedsci.ac.uk/p47prid88.html 

12 https://www.wp.dh.gov.uk/publications/files/2012/12/Summary-of-consultation-responses-CS-Bill.pdf 
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health and to take advantage of new (e.g. statistical) techniques that could improve the monitoring of clinical 
trials. This is acknowledged in the draft Bill in Clause 68 (5) where the it states that the ‘HRA must keep under 
review matters relating to the ethics of health or social care research and matters relating to the regulation of such 
research’. To do this it will need its own horizon scanning capacity (as the HFEA has) or access to that of others.  
 
Two areas within the Academy’s vision for the HRA are not included within the Bill’s list of its roles or 
functions. We would like these to be considered by the Committee for inclusion. 
 
• Measuring performance. We would like to see the HRA have a role in developing metrics and 
indicators for the regulation and governance pathway as a whole, and monitoring these to ensure that 
improvements are being made. It will be important to ensure that the timeline is not being manipulated (e.g. by 
‘stopping the clock’ more often) and that the introduction of new benchmarks for Trust’s research performance 
does not discourage them from undertaking certain types of research (e.g. on rare diseases). In the HRA’s annual 
report (specified in Schedule 7, Part 3) we would expect to see metrics demonstrating how its own performance 
has contributed to decreases in the time taken to get regulatory approval and progress towards creating a single 
portal for applications for health research. 
 
• Communication and engagement. In fulfilling its roles and functions, the HRA will need to engage 
with a wide range of stakeholders. This will include patients and the wider public as the HRA seeks to protect 
and promote their interests, and researchers in academia, industry and charities to gain feedback on whether it is 
being successful in its work to co-ordinate and standardise research and increase the proportionality of 
regulation. We are aware that the HRA has been in dialogue with patients and their representatives since its 
establishment. For example we welcome the establishment of the HRA’s Collaboration and Development group, 
on which the Academy is represented. However, we note that there is no formal commitment to this type of 
engagement by the HRA in the Bill. 
 
Question 30b Is there a risk of conflict between transparency in the publication of research results and patient 
confidentiality?  
 
The transfer of responsibility for the research use of confidential patient information to the HRA (Clause 74) 
provides a good opportunity to reduce complexity in this area of regulation and governance that has led to 
conflicting interpretations of it by researchers, Trusts, patients and other stakeholders. The provision of clear 
and authoritative guidance in this area by the HRA will be particularly crucial. It will be important to consider 
the relationship between the HRA and the Information Commissioner who also has a responsibility to issue 
guidance around access and use of personal data.  
 

The HRA’s new responsibilities for patient data and its links with associated stakeholders will assist it in 
contributing to the wider debate around transparency in the publication of research results. We welcome the 
fact that the HRA has already announced plans to take steps to follow up the commitments that researchers 
make to research ethics committees relating to the publication of summary trial data. We are supportive of 
mechanisms to make clinical trial data available to inform research for the benefit of patients. This is subject to 
appropriate safeguards of confidentiality of participants (many mechanisms already exist to ensure this) and of 
course assuming that the research is scientifically sound. There are a number of issues around the publication of 
clinical trial data that need to be considered. These include the development of mechanisms to enable the release 
of data in a form that is both accessible and useful and avoids being misleading. We hope that the HRA will 
contribute to the debate about how these mechanisms should be developed. It is not as simple as just publishing 
raw data – it must be analysed in informed and validated ways to avoid spurious conclusions being drawn that 
can cause unnecessary concerns about particular drugs or screening programmes.  
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We will be considering these issues in more detail in our forthcoming response to the House of Commons 
Science and Technology Committee inquiry on clinical trials. 
 
Human Fertilisation and Embryology Authority and Human Tissue Authority 

 

Question 31 What are the risks and benefits of the provisions in the draft Bill on the Human Fertilisation and 
Embryology Authority and the Human Tissue Authority?  
 

The Academy responded to the consultation held by the Department of Health about the future of the HFEA 
and the HTA.13 There is a great deal of support among our community for the HFEA and the HTA; both are 
perceived as having developed the experience to respond in a balanced, practical way to the changing landscape 
that reflects the evolving risks and benefits of research. The relatively small savings to be made through 
disbanding the HFEA and the HTA need to be balanced against the inevitable period of disruption and 
uncertainty, and any potential risk of loss of expertise, efficiency, effectiveness and coherence that could hinder 
research and practice and result in the loss of public and professional confidence. (Our submission to DH 
expands on these significant risks and the minimal benefit in more detail.) In addition, these areas of regulation 
and governance are not perceived to present the greatest barriers to research by our community and the two 
regulators do not deal with a large number of research applications. We therefore support retaining both the 
HFEA and the HTA, providing they work closely with the HRA and other regulators to further streamline the 
regulation, inspection and governance process for patient and public benefit. 

 

In this early stage of the HRA’s work we would prefer that it is able to give priority to its work in supporting the 
NIHR in its efforts to improve research governance in the NHS and to successfully taking on the data functions 
of the National Information Governance Board for Health and Social Care (NIGB). These areas of regulation 
and governance present greater challenges to the research community than those covered by the HFEA and 
HTA. However, should the Government decide to disband the HFEA or the HTA we would recommend that 
their functions are transferred to the HRA rather than the Care Quality Commission.  
 
January 2013 

  

                                                       
13 http://www.acmedsci.ac.uk/p100puid254.html 
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Action for Advocacy 

For reasons of time and resources, we must restrict our comments to, primarily, the first question asked by the 
Committee: “1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions 
in this Part of the draft Bill?” 
 
We believe there is a glaring omission in the failure to include a duty to provide independent advocacy. This 
omission calls into question issues of care planning and personal budgets raised by the Committee (“19. Do the 
care and support plan provisions allow adequately for input from service users and carers?” and “20. Does the draft 
Bill make adequate provision to help people achieve personalised care and support and to manage the payment 
process?”). It also raises doubts for us about adult safeguarding questions (“22. To what extent do the 
safeguarding provisions ensure that all those at risk are adequately protected, and should these provisions be 
extended in any way?”).  
 
Our submission is based on the experience of the difficulties people have had accessing appropriate social care in 
a way that is appropriate to them; something which forms the basis of the work of hundreds of independent 
advocacy providers in England and beyond. 
 
Action for Advocacy is a member of the Care & Support Alliance and supports the Alliance’s comments. In 
terms of changes to specific clauses of the bill we support those set out in the Care and Support Alliance 
submission. In this submission we will focus on our reasoning for calling for greater support in those aspects of 
the Bill that relate to participation in decisions, advocacy and safeguarding. 
 
Action for Advocacy welcomes the overarching principles behind this bill and appreciates the opportunities that 
there have been to consult on it. We particularly welcome the general duty to ensure and facilitate people’s 
participation in decisions about care and support. Many people need support to make participation in their care 
and support planning a reality. The experience of advocacy providers shows that many groups of people have 
difficulty exerting choice and control over such decisions and that the impact of this can be terrible.  
 
We are aware of the submission of many case-studies by advocacy services illustrating the role that advocates 
play in assisting people to gain choice and control. 
 
We are aware that those who are less able to speak up, or who are less likely to be listened to, experience a lack of 
care or care that denies them dignity and meaningful choice. All too often individuals with care needs and those 
who care for them talk of the struggle they face to get the right support and services. 
 
We therefore welcome the desire to bring greater clarity to the law around social care and the general duty to 
provide information and advice in this area. However, we know that for many people information and advice 
is insufficient to have real participation, choice, control and dignity in care decisions. 
 
In too many instances people have been abused rather than cared for, but have not been listened to when they 
called for help. SCIE’s report Prevention in Adult Safeguarding14 stated that “Advocacy can make a significant 
contribution to prevention of abuse through enabling adults at risk to become more aware of their rights and 
able to express their concerns”. This echoes the stated lessons of numerous enquiries into abuse, including the 
Department of Health’s final report on Winterbourne View Hospital: “Good information and advice, including 
advocacy, is important to help people with challenging behaviour and their families to understand the care 
available to them and make informed choices. But it is clear that there is a very wide variety in the quality and 
accessibility of information, advice and advocacy, including peer advocacy and support to self-advocate.”15 
 
Care and support is still insufficiently shaped around the individual, partly because people can be unaware of 
their rights and options. Others who do know their rights have experience of being ignored when they speak or 

                                                       
14 http://www.scie.org.uk/publications/reports/report41/files/report41.pdf 

15 Transforming care:A national response to Winterbourne View Hospital, Department of Health Review: Final Report, December 2012 
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fear the consequence of raising concerns about support that they badly need. For example, one Equality and 
Human Rights Commission report16 into home care of older people revealed disturbing evidence of poor 
treatment. Many older people were struggling to voice their concerns about their care or be listened to about 
what kind of support they want. In some cases care was so bad it was said to breach the person's human rights. 
 
A Joseph Rowntree Foundation report17 looking at the experience of older people in care stated that "the 
potential role and impact of advocacy is striking, but also missing for most people we met".  
 
The Draft Bill gives an opportunity to address the shortfall in the availability of a service which can achieve so 
much to improve people’s experience of care. We believe that it was this opportunity which was recognised in 
the Law Commission’s review of social care law18. This stated that “The evidence presented by consultees makes 
clear that advocacy services play an essential role in assisting people to make and communicate decisions, 
safeguarding people from abuse and neglect and helping people to enforce their rights, secure access to justice and 
obtain an effective remedy”. It stated that “Advocacy is, therefore, seen as a vital component of achieving 
independent living and full citizenship for disabled people.” 
 
The report took this forward into the recommendation that “Recommendation 72: The right to advocacy 
contained in the Disabled Persons (Services, Consultation and Representation) Act 1986 should be retained in 
the statute, with a power for the Secretary of State and Welsh Ministers to implement the right and modify it to 
bring it into line with modern understandings.” 
 
In this context, Action for Advocacy was surprised and disappointed to note the lack of reference to advocacy 
within the draft Bill. We strongly recommend that the general duty to provide information and advice should 
be extended to include independent advocacy, and that the level of advocacy provision should be related to a 
defined need in each local area. 
 
Instead of a general duty, the Draft Bill currently refers to advocacy as an example of what may be provided to 
meet care needs. This seems to be the wrong place to put advocacy. If it remains in this place, advocacy may only 
be provided following an assessment of needs for care and support. That would require the assessor to identify a 
person’s need for advocacy in order to have their voice heard and ensure choice and control. 
 
The current placement would also make it possible that advocacy may then be provided as a charged for service 
as part of a care package. This would be a perverse arrangement, meaning that people would effectively be fined 
for being prevented from participating in their own care and support, for being ignored, or for having their 
dignity compromised. 
 
Further, although information, advice and independent advocacy should be available for needs assessment, these 
services also need to be available when accessing, receiving or unsatisfied with care. The current framing of the 
Bill suggests that once needs are assessed care will progress smoothly. However for many people it is when care 
goes wrong, is inappropriate to them, or when it needs to change that their ability to participate in and control 
decisions is both vital and difficult to exercise. At its most extreme, when safeguarding processes come into 
action, it is essential that there is access to independent advocacy to help someone understand and influence the 
process and any protective measures being considered. 
 
It could be argued that there is an ‘implied’ reference to advocacy provision throughout the Bill, under the term 
of ‘support’. Reference to consulting ‘any person whom the adult asks the authority to consult’ (Clause 9 (5c)) 
would support the involvement of an advocate were one already to be in touch with the person. However, it is 
not sufficient to support the involvement of advocacy on its own. 
 

                                                       
16 http://www.equalityhumanrights.com/legal-and-policy/inquiries-and-assessments/inquiry-into-home-careof-older-people/ 

17 www.jrf.org.uk/sites/files/jrf/older-people-vision-for-care-full.pdf 

18 http://lawcommission.justice.gov.uk/docs/lc326_adult_social_care.pdf 
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Without a duty to provide advocacy it is likely that in many localities independent advocacy will not exist. 
Action for Advocacy’s research report Advocacy in a Cold Climate19 found rising demand in 74 per cent of non 
statutory advocacy services, but also found that funding for such services is often insufficient to cover workload 
and that funding of non-statutory advocacy is falling. If this trend continues availability of advocacy will 
decrease and become increasing patchy across the country. 
 
We have heard during the consultation process that there is a lack of clarity about the boundaries and definition 
of the advocacy role, and how it relates to information and advice. Action for Advocacy have spent over a decade 
defining and making public definitions and expectations of advocacy through the Advocacy Charter20, Code of 
Practice for Advocates and Quality Standards for Advocacy Schemes21, and the quality indicators set out in our 
Quality Performance Mark (QPM) workbook22. However we recognise that there is more work to be done, and 
we are committed to continuing this work. 
 
We recommend that regulations include clear definitions of advice, information and advocacy. We will be 
formulating some of these definitions and would welcome further consultation with the Department on defining 
each term in more detail. It is essential, however, that the understanding of the term advocacy relates to 
independent advocacy, and that independence should be defined in line with the formulation found within 
QPM. 
 
Advocacy is a small part of the social care system, but for those who feel ill treated, ignored or disempowered it 
is vital. For some it is the only way to gain access to support. For others it is a means of developing their 
autonomy and ability to take control of their own lives. For others still it is the outside presence in an otherwise 
closed system, a window into the world that reminds people of the values of dignity, respect and compassion. It 
is a means of making participation and fairness more tangible, of supporting and promoting dignity and of 
proactively safeguarding people from abuse. However if there is no general duty to provide advocacy we fear that 
its availability will diminish and a chance to create significant change in people’s experience of care will be lost. 
 
January 2013 
  

                                                       
19 http://www.actionforadvocacy.org.uk/articleServlet?action=display&article=1980 

20 http://www.actionforadvocacy.org.uk/articleServlet?action=display&article=756&articletype=41 

21 http://www.actionforadvocacy.org.uk/articleServlet?action=list&articletype=23  

22 http://www.actionforadvocacy.org.uk/articleServlet?action=list&articletype=60  



Draft Care and Support Bill     16 
 
 
 

 
 

Action on Elder Abuse 

Summary: 
 
How will SAB’s will coordinate and collaborate with other key agencies involved in safeguarding e.g. the Care 
Quality Commission. Unless an effective method is established to ensure coordination between how all these 
agencies think and act, we will continue to experience people getting differing responses to the same issues, 
issues ‘falling between stools’, and people being repeatedly transferred from one agency to another. 
 
A wider duty to cooperate would be a major step forward in safeguarding work. 
 
Without a clear funding formula there is a real danger that Adult Safeguarding will have insufficient resources 
and will be exclusive rather than inclusive in nature.  
 
The Bill needs to define abuse wider than just the current financial aspect.  
 
The Bill’s description of the SAB objective does not fully reflect the Government’s response to the Law 
Commission in which they indicated that the primary objective of SABs should be to provide leadership, 
ownership and co-ordination of multi-agency working at local level. 
 
There are circumstances in which people need outside assistance to protect themselves from theft and fraud but 
do not have a need for social or health care support. So, the definition of ‘care and support’ is crucial to avoid 
people being inappropriately excluded from support. 
 
A purely localist approach cannot address national issues that might arise, (e.g. Winterbourne View or the 
Health Services Ombudsman’s report), which suggests a need to ensure that a local Board does not ignore such 
national scandals. A recent report suggested the UK is less democratic now than ever.  There also needs to be a 
recognition of the disempowering impact of abuse on individuals. There will therefore need to be a ‘lever’ to 
make localism work. 
 
We recognise the need to balance national prescription with local discretion. However, too often people find 
themselves powerless to act or get protection from the systems established to help. While we need ‘professional 
judgement’ because it would be impossible to cover every circumstance, but professional judgement needs to be 
guided and this suggests a need for parameters and structure around such judgement.  
 
We recognise that self neglect and self harm are not straightforward issues and we need to be cautious about 
automatically linking them to adult abuse. But these are not matters that should be left to local discretion. 
 
There is no proposal to legislate to protect adults with capacity who are the subject of neglect or abuse but who 
are not covered by the Mental Health Act or the Mental Capacity Act. This needs to be addressed. 
 
Where there are grounds for reasonable suspicion that an alleged victim is being subjected to coercion or undue 
influence and a third party is denying entry, there is justification to enforce entry. Accepting the right of an adult 
not to answer questions, there should be a power to interview the adult without the presence of any others who 
may be potentially associated with the abuse.  This should always include an independent form of support e.g. an 
advocate or similar. 
 
There are types of neglect and abuse that are a direct consequence of corporate decisions. Individual and 
corporate bodies that take decisions that lead to abuse of people in vulnerable situations should be accountable 
in law for their actions and should not profit from them. 
The draft Bill does not emphasis or indicate the primary role/responsibility of the care provider in ensuring 
quality. It would be preferable to indicate that only services that maintain the essential standards will be 
commissioned, with an emphasis on quality services. 
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Safeguarding Boards should be required to demonstrate in the Annual Strategy, and Annual Report, what steps 
they have taken to reflect service users aspirations in the strategic development of adult safeguarding, and the 
experiences and views of victims and their families through formal casework monitoring and reporting on a 
quarterly basis to the Board. 
 
There needs to be a contractual link between commissioning and the results of CQC inspections. Funding of 
social care through commissioning must be grounded in the actual costs of providing quality care. Encouraging 
quality involves more than just funding; it requires a partnership between the local authority, regulator and care 
provider that is enabling. 
 
It is not just serious market failure but circumstances in which a service may face closure for reasons not directly 
related to quality of care. Owning commercial organisations should be responsible for any costs associated with 
maintaining a care service while alternative arrangements are made to ensure continuity of care; any property 
associated with the provision of that care should be made available for purchase by another organisation willing 
and able to maintain the service; and in the interim of transfer the local authority should be responsible for 
maintaining the services, with all costs charged to the owning organisation. If the organisation goes into 
administration or similar, there should be a primary responsibility to maintaining this arrangement before 
payment of other creditors or shareholders. 
 
While it is right that essential standards should primarily focus on outcomes, they should also include elements 
that are measurable from a practical perspective. The timeframes for responding to failures in maintaining 
standards do not reflect that they are ‘essential’ or the impact on those dependent upon the care. It remains 
unclear how the NICE quality standards will fit with the essential standards, and with commissioning. The 
establishment of a culture of quality cannot be achieved solely through standards. Additionally, there are 
commercial practices that are detrimental to service users, but are not addressed by the draft Bill. 
 
Local authorities were aware that the ‘care by the minute’ approach did not meet the human needs of service 
users. So, the question arises as to how a service user challenges the outcome of an assessment and ensures that 
service commissioning is not focused on tasks? 
 
There is a need to ensure a clear transfer link between child protection and adult safeguarding for children who 
are in vulnerable situations when they reach adulthood. 
 
 ACTION ON ELDER ABUSE  
 
Context of our work: 

1.0  Since 2004 AEA has been seeking legislation to underpin adult safeguarding. Our approach was developed 
as a consequence of our submission to the Health Select Committee Inquiry into elder abuse in 2004, and further 
developed as we achieved the Prevalence Study in 2007, undertook work for the Department of Health (DH) 
around data monitoring and collection of adult protection, and lobbied for a review of No Secrets. What was 
apparent was that the No Secrets guidance had been effective to a point, but that there was too much variance 
between local authorities and at local level, and that the systems had insufficient consistency to ensure adequate 
protection for adults in vulnerable situations.  

SECTION A: 
 
General observation on the principles of legislation in safeguarding: 
 
2.0  Any legislative intervention must have the effect of positively supporting people who are experiencing, or 
are in danger of experiencing, abuse.  For this reason a careful balance needs to be established between 
intervention that protects and enhances the quality of life of an individual as opposed to intervention that 
addresses the immediacy of abuse but effectively creates further difficulties for that individual either at that point 
or at a later date.   
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2.1  The principles contained within the Mental Capacity Act 2005, in terms of (a) establishing mental capacity 
with regard to an individual exercising choice and control over their lives and (b) ensuring that acts or inaction 
relating to an individual or individuals should only occur within the parameters of what is in their ‘best interest’, 
must be fundamental to the development of any adult safeguarding legislation. But there must also be a 
recognition that people’s capability can be affected at times as much as their capacity and this needs to be 
considered. 
 
2.2  Additionally, the principles of the Human Rights Act 1998 (HRA) sit at the heart of adult safeguarding and 
define positively an individual’s right to dignity, respect and a life free from cruelty, exploitation or degrading 
treatment.  These principles are the fundamental rights which adult safeguarding should seek to safeguard.  
However, there must be a recognition that not all human rights are absolute, and that intervention will at times 
result in one right (or one person’s right) taking precedence over another.  Consequently the HRA principles 
should not be a barrier to intervention but should instead be a guide to intelligent intervention. 
 
Adult safeguarding 
 
22.  To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, 
and should these provisions be extended in any way?  
 
Our detailed response is addressed in a number of sections below. 
 
Membership of Safeguarding Adults Boards and collaboration with other agencies 
 
2.3 Section 35 of the Bill states that each local authority must establish a Safeguarding Adults Board (an 
“SAB”) for its area, while Schedule 1 indicates the membership will be the local authority, a clinical 
commissioning group the whole or part of whose area is in the local authority’s area, the chief officer of police 
for a police area the whole or part of which is in the local authority’s area, and such persons, or persons of such 
description, as may be specified in regulations. The SAB has the discretion to include such other persons as it 
considers appropriate. Each member of an SAB must appoint a person to represent it on the SAB; and the 
representative must be a person whom the member considers to have the required skills and experience. 

Comment: 

2.4 The proposed membership of the Boards is the minimum necessary to ensure effective coordination on 
safeguarding, although we would hope that guidance would encourage Boards to include care providers and 
other local representation. However, in addition to the need for individual members to have particular skills and 
experience they must also have the authority act on behalf of, and commit resources on behalf of, their member 
organisation. 

2.5 The question then arises as to how SAB’s will coordinate and collaborate with other key agencies 
involved in safeguarding e.g. the Care Quality Commission, the Disclosure and Barring Service, the Office of the 
Public Guardian, and multiple other regulatory bodies such as the Nursing and Midwifery Council. In a wider 
sense, there are also the various Ombudsman’s bodies, such as the Local Government Ombudsman who can 
now investigate complaints by ‘self funders’ of social care. There is also the issue of how a Board effectively 
interacts with ‘critical points’ in relation older people e.g. General Practitioners.  Unless an effective method is 
established to ensure coordination between how all these agencies think and act, we will almost certainly 
continue to experience people getting differing responses to the same issues, issues ‘falling between stools’, and 
people being repeatedly transferred from one agency to another.   

2.6 It seems likely that there is a need for requirements to share information, to collaborate in 
investigations, and for one agency to be the lead where an issue crosses multiple legislative jurisdictions.  

Duty to co-operate: 
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2.7 A wider duty to cooperate would be a major step forward in safeguarding work. It is a duty used 
regularly in other arenas, for example MAPPA, to remind partners that their co-operation and assistance is not 
discretionary but is being sought as part of a statutory responsibility. 
 
2.8 A duty to cooperate might relate to different people in statutory agencies at different times and in 
different circumstances.  It could apply to others according to contracting and commissioning arrangements, 
and consequent employment requirements.  It could apply to Chief Officers in terms of their participation at 
strategic management level, to those delegated to participate in Safeguarding Adults Boards, and others in terms 
of their employment responsibilities to cooperate with investigations and comply with outcome decisions. It 
would improve the current situation by ensuring that investigations were meaningful and conclusions 
implementable. 
 
Funding of Safeguarding Boards and Safeguarding activities 

Comment: 

2.9 While the Bill addresses the question of funding for Health Education England and for Health Research 
Authority, it makes no proposals around funding of the Safeguarding Boards or their activities. This issue 
however is crucial, and is driving some local authorities to concentrate on thresholds of exclusion and ‘targeting’ 
as a means of reducing the number of people who could qualify for safeguarding support and intervention. 
Without a clear funding formula there is a real danger that Adult Safeguarding will have insufficient resources 
and will be exclusive rather than inclusive in nature.   

2.10  Research by AEA in 2010 indicated that less than 10% of older people experiencing abuse actually came 
to the attention of Adult Safeguarding systems, which could not currently cope in resource terms with such a 
level of need.  Additionally, research undertaken by Mind indicated a significant proportion of people with 
mental health problems tell no-one, (or we might argue, are unable to tell anyone because of systems and 
structures that are not sufficiently effective), The report, ‘Another Assault’, noted that, ‘30% of respondents who 
had been victims in the community told no-one what had happened to them; 45% who had been a victim of a 
crime in hospital did not tell a member of staff;.’23 

 
Definitions: 
 
2.11 Care and support is defined as ‘provision to meet adult’s needs for care and support’, and abuse is 
defined as ‘including having money or other property stolen, being defrauded, being put under pressure in 
relation to money or other property, and having money or other property misused. 

Comment: 

Definition of abuse: 

2.12 We agree that there should not be a definition of a ‘vulnerable adult’ We do not have a definition of a 
‘domestic violence victim’, choosing instead to define the nature of domestic violence/abuse, and this allows us 
to address the realities of multiple situations instead of trying to make people fit into a particular definition box.  

2.13  However, the Bill needs to define abuse wider than just the current financial aspect.  

                                                       
23 Another Assault, MIND 2007 



Draft Care and Support Bill     20 
 
 
 

 
 

2.14 The AEA definition of elder abuse (adopted by the World Health Organisation) is “a single or repeated 
act or lack of appropriate action occurring within any relationship where there is an expectation of trust, which 
causes harm or distress to an older person.”  

2.15 The No Secrets definition included physical abuse, sexual abuse, psychological abuse, financial or 
material abuse, neglect and acts of omission, and discriminatory abuse. 

Functions of Safeguarding Boards 

2.16 According to the draft Bill, the objective of a SAB is to help and protect adults who need care and 
support, are experiencing or at risk of abuse and neglect, and because of those needs cannot protect themselves. 
It does this through coordinating and ensuring the effectiveness of its member’s actions.   

Comments: 

2.17 The Bill’s description of the SAB objective does not fully reflect the Government’s response to the Law 
Commission in which they indicated that the primary objective of SABs should be to provide leadership, 
ownership and co-ordination of multi-agency working at local level. 

Adult Safeguarding and Adult Protection 

2.18 Adult Safeguarding can be defined as actions or initiatives intended to reduce the potential for abuse to 
occur (a preventative strategy), while Adult Protection tends to be defined as actions or initiatives which occur 
after an abusive act has occurred or in circumstances where such an act is imminently likely to occur (an 
interventionist strategy). The prevention of abuse is obviously a preferable strategy but this is not sufficiently 
clear within the draft Bill, in terms of the purpose or actions of SABs. 

Link to a need for care and support: 

2.19 We accept that there is a need to focus the remit of adult safeguarding to avoid it including so many 
situations and circumstances that it becomes inoperable or irrelevant. However, the current definitional link to 
‘community care needs’ within No Secrets and the link to ‘care and support needs in the draft Bill is 
problematical. For example, there are circumstances in which people need outside assistance to protect 
themselves from theft and fraud but they will never have a need for social or health care support. So, the 
definition of ‘care and support’ is crucial to avoid people being inappropriately excluded from adult 
safeguarding intervention, particularly as the criterion for a safeguarding enquiry is that an adult has ‘needs for 
care and support’. The current situation is that safeguarding intervention is deemed to be a care and support 
need and we suggest that this approach needs to be reflected in the Bill. 

Local discretion: 

2.20 While we recognise the value of ensuring that SABs are reflective of the needs of their local community, 
we believe that there is also a need to ensure some national consistency across a number of functions e.g. the 
knowledge or skills needed to undertake safeguarding enquiries. 

2.21 Local Authorities do not have a good track record of listening to, or responding to, the needs of their 
communities. In fact, a recent report suggested the UK is less democratic now than it has ever been – i.e. people 
are increasingly disinterested and more cynical about the whole political process. In this context it is difficult to 
envisage the twin track approach of strategic plan and Annual Report working and it seems probable that the 
clause ‘in so far as it is feasible to do so, involve (whether by consultation or otherwise) the community in its 
area’, will more often apply. There also needs to be a recognition of the disempowering impact of abuse on 
individuals, and it cannot be assumed that providing a model of community empowerment will result in victims 
being easily in a position to assert their rights or independence.   
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2.22 Additionally, a purely localist approach cannot address national issues that might arise, (e.g. 
Winterbourne View on Learning Disabilities or the Health Services Ombudsman’s report on Older People) 
which suggests a need to ensure that a local Board does not ignore such national scandals. 

2.23 Will this approach be sufficient to address the problems that older people and their families now face?  
If there was confidence that the Boards would develop their strategies in a manner that reflected the needs of 
local communities, and the experiences of victims and families, then it is possible. Current experience makes it 
difficult to have that confidence, and the lowering of political expectations by constituents makes it difficult to 
see how there will be immediate accountability for failings. Additionally, of course, most people’s perception of 
safeguarding is based on how the systems, procedures and processes work ‘on the ground’ and it is there that 
people’s experiences count. This suggests a need for close monitoring of safeguarding interaction, and quick 
responses to emerging concerns by victims or their families. 

Safeguarding Enquiries: 

2.24 Where a local authority has reasonable cause to suspect that an adult is experiencing or is at risk of 
abuse or neglect it must make or cause to be made whatever enquiries it thinks are necessary. In responding the 
Law Commission the Government indicated that it preferred to rely upon professional judgement and user and 
carer voice to determine the breadth of such enquiries. 

Comment: 

2.25 We recognise the need to balance national prescription with local discretion. However, too often people 
find themselves powerless to act or get protection or justice from the very systems established to help them. Too 
often the outcome of safeguarding is either meaningless in terms of dealing with the problem (e.g. increased 
monitoring) or fails to utilise common sense, leaving people frustrated, angry or grieving. The reality is that we 
do need ‘professional judgement’ because it would be impossible to establish a set of rules that covers every 
circumstances, but that professional judgement needs to be guided toward sensitivity, level headedness, fairness 
etc and this suggests a need for parameters, structure and guidance around such judgement.  

2.26 Additionally, where a safeguarding enquiry reaches a conclusion that involves a commitment from the 
local authority there should be a requirement for the authority to fulfil that obligation, or report their reasons for 
failing to do so to the victim and/or their family as appropriate. The number of occasions that such failures 
occurred should be part of the Annual Report. 

Self harm or Self neglect 
 
2.27 Although not mentioned in the White Paper or the draft Bill, the Government indicated in its response 
to the Law Commission that Adult Safeguarding activity should be focused on cases where a person is at risk as a 
result of the act or omission of another person. It recognised that cases of self-harm or self-neglect may raise 
professional concerns, but did not believe they should be specifically set out as examples of where a safeguarding 
response would always be necessary. It suggested that this would not stop Safeguarding Adults Boards making 
local decisions to consider activity in this area, if that was thought to be a local priority. 

Comment: 

2.28 We recognise that self neglect is not a straightforward issue and we need to be cautious about 
automatically linking it to adult abuse, and this is equally true in terms of self-harm. But we need to make a 
distinction between self-neglect resulting from lack of choice (e.g. insufficient pension income, physical inability 
or mental health problem), which could be an indicator of a need for care and support, and self-neglect resulting 
from a chosen life style.  Equally, we need to make a distinction between self-harm that occurs as a consequence 
of previous life experiences, self-harm arising from a mental health problem, and self-harm cause through an 
addiction to drugs or alcohol. These are not matters that should be left to local discretion.  
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Adults with capacity who are abused or neglected: 
 
2.29 There is no proposal at this point to legislate to protect adults with capacity who are the subject of 
neglect or abuse but who are not covered by the Mental Health Act or the Mental Capacity Act. The view is that 
such circumstances can be covered by the ‘inherent jurisdiction’ of the courts. 
 
2.30 The Law Commission Report noted the gap in law relating to protecting adults at risk who were being 
ill treated or neglected but were not subject to the powers of the Mental Health Act 1983 or the Mental Capacity 
Act 2005. They described a situation whereby three adults were placed in a care home where they suffered abuse 
and neglect – one under the Mental Health Act 1983, one under the Mental Capacity Act 2005 and the other 
(with capacity) under the National Assistance Act 1948. A prosecution for ill treatment or wilful neglect could 
only be initiated in the case of the first two people. Police officers had suggested that prosecutions were being 
dropped in practice because doctors could not confirm, or had not documented, that a person lacked capacity. 

Powers of Entry and Intervention: 

2.31 In the consultation on the review of No Secrets, 60% of the respondents agreed that there should “be a 
power to enter premises where it is suspected that a vulnerable adult is being abused”. The Government issued a 
consultation on powers of entry to coincide with the draft Bill. 
 
2.32 When considering abuse within the community, the first issue for safeguarding staff is whether or not 
they can gain access to the person who is the subject of the referral without hindrance or obstruction from a 
third party. In this context, the issue is not about taking action in response to abuse, but instead is about gaining 
direct access to the alleged victim in order to ascertain if abuse is occurring. 
 
2.33 There is a clear difference here between child protection and that of adults, as there are greater options 
in child protection. Where social workers become concerned about the welfare or neglect of a child it is not 
uncommon for them to arrange to see the child at school and make an assessment of their circumstances there. 
There is obviously a legal requirement for children to attend school unless they are schooled under an approved 
home-schooling arrangement. With adults, particularly older people, gaining access to them outside the 
environment in which they may be abused, will often be more difficult. 
 
2.34 The reality is that the majority of adult abuse (certainly of older people) happens in someone’s own 
home. And in a number of those situations this abuse includes a coercive interaction between victim and 
perpetrator which adversely affects the opportunity for the victim to exercise informed choice and control. 
 
• Our view is that, where a third party is refusing access, and the alleged victim is inaccessible and cannot 
therefore confirm that this is a joint decision, there is justification to enforce entry.  
• Where there are grounds for reasonable suspicion that an alleged victim is being subjected to coercion 
or undue influence and a third party is denying entry, there is justification to enforce entry. 
 
2.35 Successfully gaining access to a household may be sufficient in many situations to ensure that a private 
interview takes place with the alleged victim. Entry of a police officer by warrant would not only give access but 
should have a sufficient impact on the suspected abuser to increase the probability of cooperation. However, this 
is not a guarantee, so the next issue for safeguarding staff is whether or not they can interview the potential 
victim in private. For some people a private interview might provide the first safe opportunity to disclose the 
abuse, which is the philosophy behind the A&E approach on domestic abuse.  But there would be a need to 
address the potential negative impact that enforced entry with a police officer, followed by a private interview, 
may have. Some level of independent support for the alleged victim would appear to be a necessity. 
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• Accepting the right of an adult not to answer questions, we believe there should be a power to interview 
the adult without the presence of any others who may be potentially associated with the abuse.  This should 
always include an independent form of support e.g. an advocate or similar. 
 
2.36 In terms of actual powers on intervention i.e. powers to take action in response to abusive situations, 
we do not believe that there has been sufficient evaluation of the value or impact, particularly where the victim 
has mental capacity and is not subject to coercion or undue influence. In that context however we note that the 
Home Office has tested a new approach to tackling domestic violence, and a key strand is the use of Domestic 
Violence Protection Notices (DVPN) and Domestic Violence Protection Orders (DVPO). 
 
23.  Does the draft Bill strengthen corporate accountability for neglect and abuse?  What would be the risks 
and benefits of creating a new offence of corporate neglect? 
 
2.37 The Bill does not strengthen corporate accountability for neglect and abuse. (In this context we are also 
including local authorities and NHS establishments). 
 
2.38 There are clearly types of neglect and abuse that are a direct consequence of corporate decisions. 
Currently, where abuse is prosecuted, the defendant is the individual employee while the contribution of the 
employer and/or the commissioning body is ignored. The recent Serious Case Review into Winterbourne View 
highlighted this point, but there have been many other examples in terms of the care of older people. It is our 
view that individual and corporate bodies that take decisions that lead to the abuse of people in vulnerable 
situations should be accountable in law for their actions and should not profit from them. In this regard, we 
believe this is about justice and about influencing the culture of poor care. 
 
2.39 Additionally, there would be merit in commissioning practices that require robust whistleblowing 
procedures within care provider organisations, including a disciplinary requirement for any member of staff 
who fails to report abuse or neglect. 
 
SECTION B: 
 
3.  The Government states in its White Paper, “the quality of care is first and foremost the responsibility of 
the provider”.  Does the draft Bill support this policy intention, and does it pay due attention to the 
responsibilities of commissioners and regulators for quality of care?  
 
3.0 The draft Bill does not emphasis or indicate the primary role/responsibility of the care provider in 
ensuring quality of care, and this policy intention is not evident. 
 
3.1 Quality is implied in the commissioning role but this is perhaps not sufficiently explicit e.g. Section 3 
(1)(a) indicates a need to ensure that people have a variety of high quality services to choose from, but this 
implies that there could also be a proportion of poorer quality services also available. It would be preferable for 
this to indicate that only services that maintain the essential standards will be commissioned, with an emphasis 
on quality services. 
 
3.2 In relation to Section 3 (2)(d), which refers to the importance of fostering continuous improvement in 
the quality of services, we would prefer to see a requirement to only commission services that met and exceeded 
the essential standards of care, with an emphasis on continuous quality improvement.  
 
8.  Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users 
of services sufficient?  Would you suggest any improvements to these provisions? 
 
3.3 In Safeguarding terms the draft Bill tends to focus on the infrastructure of the Safeguarding system, 
without addressing the experiences of users.  
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3.4 Previous research (‘Partnership and regulation in adult protection, 2007; AEA submission to No Secrets 
consultation, 2009) has indicated a significant level of unhappiness by victims and their families of the 
safeguarding experience. In some cases, service users indicate a deep regret that they became involved or 
triggered a safeguarding enquiry at all. While, in some of those situations, this was because of the differing 
needs/perspectives of victims and their families, in other cases this was because of poor quality interaction and 
investigations. AEA has represented families in such situations, where the actions of Safeguarding have been 
inappropriate. 
 
3.5 We would suggest that Safeguarding Boards should be required to demonstrate in the Annual Strategy, 
and in their Annual Report, what steps they have taken to reflect service users aspirations in the strategic 
development of adult safeguarding, and the experiences and views of victims and their families through formal 
casework monitoring and reporting on a quarterly basis to the Board. 
 
Responsibilities of local authorities 
 
11.  How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers? 
 
There are several aspects to this.  
 
3.6 There needs to be a contractual link between commissioning of care and the results of CQC 
inspections. In some areas we have identified up to 80% of care homes with one or more requirements in 
relation to the essential standards, but with no obvious link to either commissioning or safeguarding strategies 
or decisions. One should clearly inform the other if improvement of quality is to be achieved. 
3.7 Funding of social care through commissioning must be grounded in the actual costs of providing 
quality care. Although there is not an automatic link between abuse/poor quality care and money in all cases, 
there are in others and underfunding of care by commissioning has contributed to degradation in some levels of 
quality care. 
 
3.8 Encouraging quality of care however involves more than just funding; it requires a partnership between 
the local authority, regulator and care provider that is enabling. In that context the local authority has a role in 
stimulating new initiatives, either by ‘seeding’ their development or directly providing new services, which may 
subsequently be tendered.  
 
12.  Are the draft Bill’s provisions adequate to ensure that service users are protected in the event of serious 
market failure among providers? 
 
3.9 This matter is wider than just serious market failure but relates to circumstances in which a service may 
face closure for reasons not directly related to quality of care (see Melton Court Care Home, Maltby, South 
Yorkshire). The issue in all such cases is that people who are in vulnerable situations, and whose health can be 
seriously affected by change, are often required to move home to their obvious detriment. 
 
3.10 It is our view that the Bill’s provisions are insufficient in this regard. We would suggest that the owning 
commercial organisation should be firstly responsible for any costs associated with maintaining a care service 
while alternative arrangements are made to ensure continuity of care, that any property associated with the 
provision of that care should be made available for purchase by another organisation willing and able to 
maintain the service, and that in the interim of such transfer the local authority should be responsible for 
maintaining the services, with all costs charged to the owning organisation. If the organisation goes into 
administration or similar, there should be a primary responsibility to maintaining this arrangement before 
payment of other creditors or shareholders.   
 
Assessment and Eligibility for Social Care 
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18.  Are the arrangements for setting and enforcing national minimum standards for care and support 
clear?  What part should the new social care quality standards developed by NICE play in supporting local 
authorities in discharging their new market shaping duties? 
 
3.11 While it is right that the current essential standards should primarily focus on outcomes, they should 
also include elements that are measurable from a practical perspective. This is not the case. For example, the 
current standards say that people’s health and welfare needs be met by sufficient numbers of appropriate staff. 
From a service user’s perspective this is meaningless without some understanding of what is meant by ‘sufficient’ 
and ‘appropriate’. Consequently, for each type of service, there should be additional clarity on such matters that 
are enforceable and publicly available to service users as a means of enabling them to assert their rights. 
 
3.12 The timeframes for responding to failures in maintaining essential standards do not reflect the fact that 
they are ‘essential’ or the impact on those dependent upon the care. Obviously, some failures have a more 
immediate impact than others, but we do not believe that the balance has been correctly achieved between the 
commercial needs (in terms of timeframes and costs) of an organisation to correct failings, and the welfare needs 
of service users. 
 
3.13 It remains unclear as to how the new NICE quality standards will fit with the essential standards, and 
with commissioning. Our view is that the establishment of a culture of quality cannot be achieved solely through 
the imposition of standards. Clearly, inspection, commissioning and funding have an impact but so does the 
criminal justice system and in that regard there seems little corporate accountability at any level for significant 
failures. Consequently, the extension of vicarious liability into a new corporate accountability for abuse or 
neglect would be a significant lever for improvement. 
 
3.14 Additionally, there are commercial practices that are detrimental to service users, but are not addressed 
by the draft Bill. For example, too many families find themselves barred from care homes and unable to see their 
loved ones because they are described as ‘challenging’ or ‘difficult’. In their view it is because they have 
challenged poor practice or advocated on behalf of their relative. The issue of G.P support for care home 
residents being the subject of an additional financial levy by G.P practices has been an issue for too many years. 
And the inappropriate use of anti-psychotic drugs, despite guidance to the contrary, remains a significant 
problem. 
 
Care Planning and personal budgets  
 
21.  The White Paper says that commissioning practices which put tight constraints on how care and 
support is provided - so-called ‘care by the minute’ - are unacceptable.  Does the draft Bill have a part to play in 
addressing such practices, and if so how? 
 
3.15 The challenge in addressing this issue is that local authorities were aware that the ‘care by the minute’ 
approach did not meet the human needs of users. It was a task orientated approach to care at a time when the 
philosophy was focused on holistic, personalised care provision. It is this approach that the Bill needs to address, 
and not the specific practice.  
 
3.16 The key point here is the balance between the two parts of Section 9 (4):  (a) the outcomes that the adult 
wishes to achieve in day-to-day life, and (b) whether, or to what extent, the provision of care and support could 
contribute to the achievement of those outcomes.  
 
3.17 By any impartial assessment it is obvious that ’15 minute pop in’ visits could not meet service user 
outcomes. So, the question arises as to how a service user challenges the outcome of an assessment and ensures 
that service commissioning is not focussed on tasks? 
 
Transition from children’s care and support services 
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24.  Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
 
3.18 There is a need to ensure a clear transfer link between child protection and adult safeguarding for 
children who are in vulnerable situations when they reach adulthood. Centrepoint made some useful 
contributions in this regard to the No Secrets consultation which should be taken into consideration: 
 
• Many homeless young people have also been victims of abuse or harm – either emotionally, physically 
or financially - which may affect their ability to develop into self-sustainable adults.  
 
• There are significant issues in getting young people diagnosed with mental health and learning 
disabilities, which can emerge as they make the transition to adulthood.  
 
• Young people with both mental health problems and substance misuse problems often have trouble 
accessing suitable treatment. It is often very difficult to get local authority services to recognise these young 
people as vulnerable.  
 
January 2013 
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Action on Hearing Loss 

 
About us 
Action on Hearing Loss is the new name for RNID. We're the charity working for a world where hearing loss 
doesn't limit or label people, where tinnitus is silenced – and where people value and look after their hearing.  
 
As a member of the Care and Support Alliance (CSA) we support the joint submission made by the CSA. This 
individual response focuses on key issues that relate to people with hearing loss. Throughout this response we 
use the term 'people with hearing loss' to refer to people with all levels of hearing loss and tinnitus, including 
people who are profoundly deaf. We are happy for the details of this response to be made public.  
 
Introduction 
Action on Hearing Loss welcomes the opportunity to comment on the draft Bill. Hearing loss is a long term 
condition affecting over 10 million people in the UK – one in six of the population.  As our population ages this 
number is set to grow and, by 2031, there will be more than 14.5 million people with hearing loss in the UK24. 
 
General 
 
8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users of 
services sufficient?  Would you suggest any improvements to these provisions? 
 
1. We support the joint response by the CSA that ‘service users and carers should not be merely consulted 
during the process but should be actively engaged to the greatest extent possible throughout the process.’  
 
2. In particular we call for a provision to ensure that people with hearing loss are able to access any methods of 
engagement, and for them to be actively involved. In research we are about to publish we found three cases of 
co-production, with local service users feeding directly into hearing loss need assessments and strategies: 
 
2.1 ‘Our service users are involved in a county strategy group, which is currently writing a hearing loss section 
for inclusion in the JSNA.’ 
 
2.2. ‘Our service users are being invited to take part in JSNA focus groups and our Physical Disability and 
Sensory Issues Board has people with hearing loss represented on it.’ 
 
2.3. ‘Our organisation held a 'sensory confrontation event' to gather people's views on current services and gaps 
in provision. Following on from this we have a sensory development worker in place to liaise with groups to 
inform the strategy which is currently being updated.’  
 
Responsibilities of local authorities 
 
11.   How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers? 
 
3. There are currently around 250,000 people with hearing loss in the UK’s care homes. We estimate that, by 
2032, this number will double to around half a million. Our recently published report ‘A World of Silence: The 
case for tackling hearing loss in care homes’  found a high level of undiagnosed hearing loss among people 
screened in three care homes, and an acceptance by residents that losing their hearing was just part of getting 
older and not something to be addressed. During interviews with residents and staff, a picture also emerged of a 
lack of access to services to help individuals manage their hearing loss, such as hearing aid maintenance and wax 
management. 

                                                       
24 Action on Hearing Loss: ’Hearing Matters’ 2011 
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4. Hearing loss can have a devastating impact on older people who live in care homes. Residents can find 
themselves locked in an isolated world where they miss out on everyday sounds and conversation. Social 
isolation can lead to depression and exacerbate other conditions, including dementia. If residents’ hearing loss is 
effectively diagnosed and managed, however, their quality of life can be dramatically improved. 
 
5. To encourage a diverse range of high-quality providers and to help residents achieve a better quality of life, 
we’re calling on commissioners including local authorities, care home managers and the Care Quality 
Commission (CQC) to introduce Communication Standards for Care Homes.  
6. Robust plans will also need to be put in place, and funding made available, to ensure that all hearing services 
are available and accessible to the growing numbers of care home residents with hearing loss. 
 
7. A full copy of the report and our recommendations to care homes can be downloaded at 
www.actiononhearingloss.org.uk/care. 
 
Assessment and Eligibility for Social Care  
 
14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft Bill? 
 
8. We support the joint response by the CSA that ‘regulations underpinning clause 9(5) should make it clear that 
local authorities must take active steps to ensure that people are able to participate in their assessments. This 
should include provision of information about the assessment in an appropriate form, and where necessary 
ensuring that the person has access to an independent advocate’. 
9. It is crucial that people with hearing loss have proper communication support during their self-assessment. In 
research we are about to publish we found that in a sample of 60 local authorities, over ten per cent said that a 
member of the team with no formal British Sign Language (BSL) or up to level 1 BSL carries out the assessment 
and ten per cent said that a friend or family member interprets on behalf of the client. It is imperative that 
interpreters are provided and that they are fully qualified to deliver interpreting services in a healthcare setting. 
 
18.   Are the arrangements for setting and enforcing national minimum standards for care and support 
clear?  What part should the new social care quality standards developed by NICE play in supporting local 
authorities in discharging their new market shaping duties? 
 
10. We welcome the announcement of NICE quality standards for hearing loss. We hope that these can be 
developed in a timely manner, and in a way that spans public health, clinical and social needs. 
 
11. There is currently poor accessibility and join up in health and social care services, and a failure among 
providers to respond to the communication needs of people with hearing loss. NICE quality standards should be 
used by local authorities and other bodies to enforce equality of access to all services for people with hearing loss. 
 
Care Planning and personal budgets 
 
20. Does the draft Bill make adequate provision to help people achieve personalised care and support and to 
manage the payment process? 
 
12. In order for the draft Bill to be effective in helping people to achieve personalised care and support, there 
needs to be a duty on local authorities to consider communication support. 
 
13. In research we are about to publish we found that in a sample of 61 local authorities, four in ten said their 
Resource Allocation System (RAS) for personal budgets does not allocate points for communication support, 
and in a sample of 54 local authorities, four in ten said they had no sensory impairment strategy in place.  
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14. All local authorities need to allocate points for vital communication support for people with hearing loss, and 
they should make robust plans to address sensory impairment. Otherwise, people with hearing loss will not be 
able to achieve personalised care. 
 
Discharge of hospital patients with care and support needs 
 
25.   Does the draft Bill promote greater integration between health, social care and housing around hospital 
discharge?   
 
15. Identification of hearing loss, use of hearing aids and communication preferences should be an integral part 
of any hospital admission and discharge policy. 
 
16. The age profile of people receiving care in hospitals and care homes means that they are likely to have age-
related hearing loss; over half (55%) of people over 60 years of age, and 90% of people over 81 have hearing loss. 
 
17. Hearing loss often compounds barriers to inclusion and feelings of isolation. It can cause anxiety and 
depression and may increase the risk of developing dementia25. This means that managing hearing loss can be 
fundamental to effective management of other conditions after a patient leaves hospital.  
 
18. Better integration across health and social care would allow more people to manage their hearing loss 
effectively through equipment and services which improve communication and independence. 
 
January 2013 
  

                                                       
25 Lin, Frank, Metter, E Jeffrey, O’Brien, Richard, Resnick, Susan, Zonderman, Alan and Ferrucci, Luigi ‘Hearing loss and incident 

dementia’. Archives of Neurology 68(2), 2011. 
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Adults with Learning Difficulties Services Forum (ALDS)  

 
1. This submission sets out the ALDS Forum response to the Care and Support Bill Committee’s call for 
evidence.  
 
2. The ALDS Forum is a policy coalition of leading independent providers of services for adults with 
learning disabilities. Collectively, we run more than 500 settings across the country, delivering a wide range of 
high-quality and person-centred services to adults with learning disabilities and mental illness. We work in 
partnership with other organisations in the sector to strive for improved outcomes for people with complex 
learning disabilities. 
 
3. We have answered questions that are pertinent to the care of people with learning disabilities. 
 
Question 1: What is your view of Part 1 of the draft Bill (care and support)? In your view, are there 
omissions in this Part of the draft Bill? 

4. The ALDS Forum welcomes the principles of the Bill including intentions to place the well-being, 
independence and the rights of individuals at the heart of care and support, and to give service users choice and 
control over their care. We are fully supportive of measures to ensure that individuals are treated with dignity 
and respect.  

5. However, we are concerned that the Bill does not pay sufficient attention to those with learning 
disabilities, and that the focus on elderly care comes at the expense of measures to address the very distinct 
needs of those with learning disabilities. 

Question 3: The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”.  Does the draft Bill support this policy intention, and does it pay due 
attention to the responsibilities of commissioners and regulators for quality of care?  

6. The ALDS Forum believe that it is the responsibility of providers to focus relentlessly on delivering the 
very highest quality, individually tailored, care for adults with learning disabilities. 

7. However, it is our considered view that responsibility for promoting quality of care cannot and should 
not rest with one sole agency. Both commissioners and regulators also have a large part to play in ensuring 
quality within the sector and excellence relies on providers, commissioners and regulators collectively 
determining to promote quality and excellence, and to communicate with each other. 

8. Central to delivering the very best outcomes for adults with learning disabilities is for local authorities 
to commission services strategically, working in partnership with providers and service users. This will lead to a 
rich landscape of local services that improve outcomes for the individual and reduce costs for the local authority. 
The CQC also has an important role to play in ensuring that the standard of care is of the highest quality. 
Inspections must not simply be a box ticking process but instead must look at progress towards outcomes for the 
individual as well as ensuring their dignity and safety.  

 

Question 5: Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 

9. The ALDS Forum is supportive of the Bill’s steps towards greater integration; however we feel that the 
Bill could do more to encourage it in practice. Greater integration of services is needed, and would help to 
address individual’s needs holistically. However, whilst the funding streams remain separate and disparate there 
is the risk of people with learning disabilities falling through the gap. The ALDS Forum is keen to learn how the 
government envisages the financing of integrated care will work in practice.  
 
Question 8: Are the provisions of the draft Bill in relation to the views of service users, carers and 
prospective users of services sufficient?  Would you suggest any improvements to these provisions? 
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10. As mentioned previously, ALDS is concerned that the Bill neglects the views of service users that have 
learning disabilities. Whilst we welcome the move to offer more choice for service users, it must be supported by 
information on the range of services available to enable people to exercise genuine choice. In particular those 
with learning disabilities require greater support and advocacy and it is essential that those with learning 
disabilities have access to advocacy services should they be needed.  
 
Responsibilities of local authorities 
 
Question 9: What is your view of the financial and other implications for local authorities of the new care 
and support responsibilities set out in the draft Bill? 
 
11. ALDS believe that the funding system for learning disabilities must remain distinct from that for elderly 
care. Individuals with learning disabilities will have life-long needs and are unlikely to have the capital to self-
fund in later life. We would urge that this distinction is made clear as part of the Bill. 
 
Question 10: What are the risks and benefits of the duty on local authorities to provide advice on adult care 
and support? Are they the same for the duty to provide information? 
 
12. The ALDS Forum are concerned that placing responsibility for advice on local authorities presents a 
potential conflict of interest. With local authorities commissioning, providing and advising on care and support 
services for people with learning disabilities there could be an incentive to take decisions on the basis of cost or 
ideology rather than what is best for the individual. Local authorities must consider their duty to promote 
quality amongst providers in the local area and understand the importance of having access to a range of 
provision to meet statutory duties. It is essential that the needs of service users are the priority in decision 
making and an advisory role for local authorities could complicate this. 
 
Question 11: How can local authorities ensure that the local care market provides enough care services to 
meet local needs? How can they encourage a diverse range of high-quality providers? 

13. We welcome the introduction of a duty for local authorities to promote the diversity and quality of 
local services from a range of high quality providers in clause 3 of the Bill. A significant proportion of learning 
disability services are delivered in the independent sector, particularly in specialist provision for those with 
complex needs. It is essential that local authorities account for independent sector capacity and expertise when 
ensuring that the local care market offers enough care services to meet local needs.  

14. There is a broad spectrum of learning disability needs and a broad spectrum of services to meet them, 
commissioners must not take a one-size fits all approach in decision making.  

15. The ALDS Forum believes that a more robust system is required to enable central Government to hold 
local authorities to account for their decision making. This could be enabled through clause 50, which allows the 
Secretary of State to issue guidance to local authorities in relation to their functions in this draft Bill. It is 
important that measures are in place to ensure that local authorities do not just deliver the bare minimum of 
requirements as outlined in their statutory duties but that they are exercising their statutory responsibilities 
strategically to ensure the best care and support is delivered in local communities. 

Question 12: Are the draft Bill’s provisions adequate to ensure that service users are protected in the event 
of serious market failure among providers? 

16. It is absolutely paramount that service users are protected in the event of serious market failure among 
providers. However, we are aware that the consultation on economic regulation is ongoing, and are keen to 
ensure that no measures are included in the Care and Support Bill until the feedback from the consultation has 
been reviewed.  

17. Continuity of service must be protected in the event of failure but it is essential that measures are 
carefully balanced to avoid placing unhelpful constraints or financial burden on providers, who must be free to 
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operate in the best interests of service users. It is also extremely important that all providers are placed on a level 
playing field and that economic regulation does not affect certain types of providers disproportionately.   

Care Planning and personal budgets  
 
Question 19: Do the care and support plan provisions allow adequately for input from service users and 
carers? 

18. Care and support plans must be person centred, formed in discussion with the individual, with 
provision commissioned on the basis of need against clear outcomes. We welcome the steps to involve 
individuals, their carers and families further in decisions about care packages; however planning must not 
neglect the views of service providers who have specialism and expertise in delivering person-centred, high 
quality services for adults with learning disabilities.  

Question 20: Does the draft Bill make adequate provision to help people achieve personalised care and 
support and to manage the payment process? 

19. The ALDS forum welcomes the extension of direct payments to individuals in residential settings 
outlined in clauses 28-30. However, direct payments and personal budgets, whilst an important step, should not 
be seen as synonymous with personalisation. Personalised care goes beyond the payment process, outcome-
focused care planning is central to true personalisation and must involve service users, their advocates, local 
authorities/the NHS and providers. 

20. Personal budgets and direct payments must be accompanied by advocacy and support services for 
individuals and their carers to help them make informed choices about their care and support. 

Adult safeguarding 
 
Question 22: To what extent do the safeguarding provisions ensure that all those at risk are adequately 
protected, and should these provisions be extended in any way?  

21. The ALDS Forum welcome the greater focus on adult safeguarding, but is concerned that plans to 
introduce a statutory framework for adult safeguarding boards, as set out in clauses 35-36 of the Draft Bill, are 
not sufficient. A more robust inspection process and better joint working between agencies, commissioners and 
providers is needed.  

22. Adult Safeguarding Boards must work with service users, representative groups, providers and 
commissioners to improve safeguarding and quality standards in the local area. Inspections and regulations have 
become too focused on process. Instead the system should look at the outcomes that matter to the individuals 
using the service, in addition to assuring their safety, dignity and wellbeing. The involvement of sector experts 
and service users as inspectors should be encouraged. 

23. The ALDS Forum would welcome the wider promotion of best practice examples and true partnerships 
between local authorities and local providers, through national bodies such as ADASS and the Local 
Government Association.  

Question 23: Does the draft Bill strengthen corporate accountability for neglect and abuse?  What would be 
the risks and benefits of creating a new offence of corporate neglect?  

24. The ALDS Forum view it as essential that service users are safeguarded, and that any neglect and abuse 
is dealt with decisively and effectively. We believe that there should be a robust and effective regulatory system 
that picks up on safeguarding issues and holds service providers to account. However, any new system must 
recognise the difference between a systemic problem and a singular occurrence. Any new offence created should 
be carefully developed to ensure that providers aren’t restricted by box ticking and regulations that serve to 
strangulate the delivery of excellent care.   

 

Transition from children’s care and support services 
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Question 24: Will the draft Bill’s provisions smooth transition from child to adult services, and should they 
be extended in any way? 

25. Transition between children and adult services must be seen as a process rather than an event. Early 
planning is vital, with joint working between adult and children’s services, together with providers, to design 
care and support plans for the transition period and afterwards.  

26. It is important to note that the transition to adult services or greater independence at the age of sixteen 
will be too early for many young people with complex needs. Support and transition services must be available 
beyond the age of 16 or even 19, to ensure that young people receive personalised care and move on at the best 
time or them. Transitions that move young people before they are ready risk undoing progress and undermining 
local authority investment in children’s services. The extension of Education, Health and Care Plans to the age 
of 25 in the provisions on SEN in the current draft Children and Families Bill is a welcome step towards this but 
the implementation will require closer working between adult and children’s services as well as potentially 
government departments across Health and Education.  

January 2013 
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AdviceUK 

Our submission relates solely to the provision of information and advice and the following questions asked by 
the Committee:  

 1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in 
this Part of the draft Bill? 

 10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 

The views expressed are not necessarily representative of the views of all AdviceUK members. 

 

General comments 

We strongly support the principles behind the Bill, as set out in the White Paper Caring for our Future – in 
particular, the aim to create greater independence, dignity, service user voice, and choice and control over care. 
We welcome too the focus on early intervention and prevention signalled in the White Paper and believe that 
advice services play a key role in this shift. 

The White Paper’s acknowledgement that the current social care system often only acts in crisis, is variable and 
‘bounces’ people around is welcome. That is certainly the experience of our members around the country. 

Also welcome is the acknowledgement that people do not have access to good information and advice. The 
majority of social care information and advice is provided ‘in-house’ by local authorities. As Independent Age 
reported in December 2011, the performance of local authority information and advice services is not highly 
regarded by those who use them26. For most, the service is, at best, average.  

There is a need to establish a clear, comprehensive information and advice strategy to support the reform of 
social care. We believe that a fundamental principle of this strategy is that advice should be independent. This 
word is missing from Part 1 of the draft Bill. There should be a clear distance and firewall between the decision 
making authority, care provider or broker and the services that supports people with information and advice. 
The duty on local authorities should be to provide information and independent advice. This will ensure that 
principles such as user voice, choice and control are fulfilled. 

We also support the call made by the Care & Support Alliance and Action for Advocacy for the provision of 
independent advocacy to be added to the duty to provide information and advice. We acknowledge that 
independent information and advice in insufficient alone to ensure choice and control for all. 

A second fundamental principle that should underpin the provision of independent advice and independent 
advocacy is that such services must play an intrinsic role in systemic improvement and prevention. Our evidence 
is that preventable failure generated by public services accounts for at least a quarter of all preventable demand 
experienced by advice services27. We anticipate that the new adult social care system will fail in ways that could 
be prevented. Advice and other services will be left to pick up the pieces. They must be given a role, enshrined in 
legislation and guidance, to work in partnership with local authorities and care providers to feed-back learning 
about how the system fails and could be improved.  

Failure to give independent advice services a clear role in systemic improvement and prevention would 
mean that the full potential benefits of an advice duty placed on local authorities is not realised. The 
Government risks creating a duty to provide services that are predicated on systemic failure, without 
enabling them to prevent the failure in the first place. 

AdviceUK advocates an alternative approach to advice provision. The Department of Health and local 
authorities could learn from our work. AdviceUK has worked with different partners, including local authorities 
to pilot approaches that engage advice services in designing out preventable demand. While these initiatives 

                                                       
26 Getting Over the Threshold for Advice, Lorna Easterbrook for Independent Age, December 2011 

27 It’s the System Stupid! Radically Rethinking Advice AdviceUK, 2008, Radically Rethinking Advice Services in Nottingham, AdviceUK, 
2009, Advice Services – What Next?, AdviceUK, 2011 
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have focused mainly on social welfare and benefits systems, we believe the learning can apply equally to social 
care systems. The Cabinet Office has acknowledged the value of our work and the potential for a very different 
role for advice services as part of its, as yet unpublished, review of advice services. 

In Nottingham, the local authority benefits department worked with advice services to understand customer 
demand for housing and council tax benefits. A pilot was set up, in which these services worked together to a 
common purpose that would deliver what mattered to customers: 

“Help me to pay my rent and council tax by making a decision and paying the right benefit quickly.” 

A citizen-focused purpose meant staff roles changed. The role of the adviser shifted away from simply 
representation and negotiation to identifying a potential claim and ensuring that the individual accessed the 
benefits officer who could make a decision as quickly as possible, and did so with the full information they 
would need to support their claim. The benefits officer took ownership of the claim and ensured that it was dealt 
with end-to end, meeting with the customer as required to complete the process, and ensuring s/he understood 
the decision. 

The results were striking. Mean case processing times reduced immediately from 100 days to 23 days. By the end 
of the initial pilot period when the new working methods had been embedded, this reduced further to 2 days 
(see chart below). And the number of times a case had to be ‘touched’ reduced from over 25 to five and 
ultimately to two. 

The authority and advice services are working to roll out the approach more widely and build their learning into 
core service planning. The final goal is that the benefits service is enabled to meet customer need without the 
need for intervention by advice services. 

This approach could be used to inform and improve social care systems. 

 

Comments on Bill Clauses 

Clause 1 Promoting individual well-being 

We welcome the overarching duty in Clause 1, sub-clause 3 which states that local authorities must have regard 
to “all the adult’s circumstances” (c) and “the importance of the adult participating as fully as possible in 
decisions related to the exercise of the function concerned and being provided with the information and support 
necessary to enable the adult to participate” (d). However, we believe that in order to promote consistency 
throughout the Bill, this clause should be amended to include independent advice and advocacy.  

Furthermore, an additional duty should be added, requiring a local authority to have regard to “involving advice 
and advocacy services as early as possible in the decision-making process and the review and design of social 
care processes and provisions”. The intention here is to ensure that the authority gets its decision right first time 
and that its systems and processes continually improve with the input of independent advice and advocacy 
services. 

Clause 2 Providing information and advice 

AdviceUK welcomes the statutory duty on local authorities to provide information and advice. We support the 
introduction of a statutory duty on local authorities to provide advice and information to all people in their local 
area regardless of level of need or income. 

However, we believe that the inclusion of advocacy in primary legislation is also essential: information and 
advice is insufficient for some people who use or wish to access social care services to achieve choice and control 
in decision making. Barriers to communication, discrimination, fear of the consequences of speaking up and 
fear of complex systems can all prevent someone from knowing their options and being heard. As a result, their 
ability to have care needs appropriately met is compromised. Advice and advocacy play a significant role in 
ensuring fairness in the social care system and meeting the duty set out in Clause 1 of the Bill. 

We also strongly urge the Government to add the word “independent” to all sub-clauses prior to the words 
‘advice and advocacy’. Advice and advocacy should be independent. We recognise that people require different 
forms of advice, advocacy and information depending on where they are in relation to the ‘system’ and what 
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they require to meet their needs. In most instances, provision of advice, advocacy and information from 
independent sources is essential to prevent conflicts of interest. 

We recommend that regulations include clear definitions of advice, information and advocacy. 

Local authorities must ensure a comprehensive range of delivery options and formats for people to access 
information and advice that can be tailored to their individual needs. Definition of the range of different types 
and formats that local authorities have a duty to provide is required in regulations. 

The term ‘sufficient’ in sub clause 3 should be defined. It should encompass consideration of accessibility 
(channels: online, face-to-face and telephone), content, awareness (user friendly/comprehension) and 
effectiveness (how well purpose and outcomes are achieved). 

Provision of advice, information and advocacy needs to be proactive and include outreach, early intervention 
and preventative work. We are concerned that a general duty on local authorities to provide information, advice 
and advocacy is not necessarily strong enough to meet the needs of people who may require more 
encouragement and support to access such services. This includes people particularly at risk from the effects of 
social isolation, community language speakers and groups who may not trust statutory authorities. To this end 
the duty on local authorities should not just be to provide, but to be proactive in engaging via forms of outreach 
with any local person or people deemed to be at risk of not acting upon conventional advice, information and 
advocacy provision. The duty on local authorities should be to “establish, maintain and facilitate access to 
independent advice, information and advocacy”. Guidance should stress the importance of advice and advocacy 
working proactively, intervention early and preventing problems arising and systemic failure. 

We understand that it may be sensible for local authorities to exercises their duty jointly with one or more other 
authorities. However, we are concerned that poor implementation could lead to reduction in capacity and a loss 
of essential local knowledge. It is vital that the design and provision of information, advice and advocacy is based 
on full knowledge and information about local needs, demand and systems. Local authorities should involve 
information, advice and advocacy providers in the process of assessment, planning and design. 

In certain circumstances, ‘duties to provide’ should extend beyond the local area: We suggest an additional 
amendment to Clause 2, sub-clause 2 which places a duty on local authorities to provide information and advice, 
not just in their local areas, but more widely if local provision to meet any needs is seen as under-developed or 
insubstantial, e.g. for people with specialist needs. 

 

Clause 3 Promoting diversity and quality in the provision of services 

Advice and advocacy need to be implemented consistently across the Bill. We welcome the duty on local 
authorities to provide an ‘effective market’ for advice and information in order to ensure ‘that any person has 
sufficient information to make an informed decision about how to meet the needs in question’ (sub clause 1c). 
However, we propose that ‘advice’ and ‘advocacy’ are added to this clause as both are essential for encouraging 
people to make ‘informed decisions’. 

There should be a duty on local authorities to retain responsibility for meeting a person’s needs where there is a 
lack of suitable local services: We suggest an additional amendment to protect people should local authorities be 
unable to meet the precise requirements of Clause 3 in promoting an efficient and effective operation in its area 
of a market of services. This amendment should place a duty on local authorities to support people to have their 
needs met on similar terms but through services outside of the local area. This is especially pertinent where 
specialist services or needs are concerned.  

We particularly welcome the duties on local authorities to have regard to “current and likely future demand” 
and how that might be met (sub clause 2(b) and the “importance of fostering continuous improvement” (sub 
clause 2(d). Our learning is that an authority (and advice and advocacy services) should not simply view all 
demand as valuable. In our experience, a substantial amount of demand for advice and other services is caused 
by the preventable and sometimes predictable failure of systems to get things right first time. The guidance to 
local authorities should stress the importance of gaining full knowledge and understanding of the nature and 
causes of current and likely future demand.  
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An authority should also take proactive steps to understand and gather data on what matters to people who use 
care, information and advice services and the extent to which the system/provision meets those needs/fulfils 
purpose. The intrinsic engagement of advice and advocacy services in this analysis is essential. They will see 
daily how the system works/fails. Only with full knowledge and understanding of demand and performance 
from a service user perspective can efficiency, effectiveness and continuous improvement be fostered. Quality 
standards and inspection regimes will not ensure quality. They are more likely to shift the focus away from 
meeting user needs. 

Clause 4 Cooperating generally 

 Given our comments above on the potential contribution of advice and advocacy services to efficiency, 
effectiveness, continuous improvement and prevention we strongly urge the Government to add independent 
advice, information and advocacy providers to the list of relevant partners with which a local authority must 
cooperate. 

Clause 7 Preventing needs for care and support 

The focus on prevention of welcome. We recommend inserting ‘information, advice and advocacy’ into the 
terms of sub-clause 1 in order to maintain consistency with the rest of the Bill’s approach to information and 
advice and specifically identifying such services as preventative. 

Definitions of ‘services’ ‘facilities’ or ‘resources’ or ‘take other steps’ should be defined in guidance to include 
advice, information and advocacy. 

Clause 8 How to meet needs 

We strongly recommend that regulations list examples of what can be provided split into chargeable and non-
chargeable services. We urge the Government to specify that information, advice and advocacy are non-
chargeable services. 

Clause 9 Assessment of needs for care and support 

Clause 10 Assessment of a carer’s needs for support 

Specific complaints and appeals duties are notably missing from the Bill and should be added clause-by-clause 
where relevant. Duties regarding complaints and appeals about social care assessment and reviews are not 
adequately represented within the Bill, nor are specific requirements about the length of time any process should 
take. We propose that either there is a strong overarching duty on local authorities to facilitate access to advice, 
information, support and advocacy for complaints, appeals and reviews, with details on the acceptable time 
limits of all processes or that all clauses of the Bill that refer to assessment, care planning, arrangement contain 
sub-clauses to this effect. 

Clause 15 Assessment of financial resources 

A duty to support income maximisation is required: We recommend that a sub-clause is included requiring 
local authorities to provide and refer to advice services for income maximisation support.  

Likewise, a duty on local authorities to provide independent money advice and money guidance services to help 
people to avoid or tackle debt should be include in this clause. 

It is in everyone’s interest (not least local authorities) to ensure that people with care and support needs and 
their carers are supported to budget and manage finances effectively, claim all benefits they are entitled to and 
manage/are relieved of debt. Ideally this needs to occur before a financial assessment is undertaken. 

Clause 23 The steps for the local authority to take 

Sub-clause 1c requires local authorities to support adults with deciding how to have their needs met. We 
consider that access to information, independent advice and advocacy must be part of this duty. 

We welcome the inclusion of the duty to provide information and advice to prevent or delay the development of 
needs in future for people without eligible needs. We support this recognition of access to advice and 
information as an effective preventative measure. 

Clause 28 Adults with capacity to request direct payment 
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We recommend that an additional duty is placed upon local authorities to provide information, independent 
advice and advocacy to people with requests for direct payment. 

 

January 2013 
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Age UK 

 
Age UK is a contributor and signatory to the Care and Support Alliance response to the Select Committee’s call 
for Evidence.  Age UK’s separate submission is intended to complement, rather than duplicate this, and 
therefore concentrates on the specific impact of the draft bill on older people.  
 
Age UK’s response to the select Committee’s scrutiny refers to part 1 of the draft bill dealing with care and 
support. We regard it as vital that legislation based on the draft bill is introduced, and that this legislation retains 
the coherence and clarity of the Law Commission’s recommendations for the reform of adult social care 
legislation.  
 
Our response draws, as did our initial response to the draft bill and White Paper, on evidence from a number of 
sources. These include four focus groups with older people which were held in Bridlington, Blackpool, 
Worcester and London. Comments from these focus groups are included in this response. A more detailed 
analysis of the discussions can also be obtained separately from Age UK.  We have also received input from local 
Age UKs, in particularly local Age UK information advice and advocacy services.  
 
1) What is your view of part 1 of the draft bill? In your view, are there any omissions to this part of the 
bill? 
 
The bill requires local authorities to make advice and information available but not advocacy. This is an 
omission for all service users, but is particularly important for older people who need care and support, many of 
whom are isolated, or have no one to represent their interests, or who have physical or mental conditions which 
make it difficult or impossible to assert their own views and wishes. 
 
The duty to provide information and advice should also be strengthened to require local authorities to take 
active steps to ensure that information is made available to everyone, particularly people who would be unable to 
access information without support. 
 
We still await a decision from Government about what will be put in the bill in relation to the recommendations 
of the Dilnot Commission. We would like to see a clear paving provision. However we are pleased to see that the 
procedures set out in the draft bill appear to be compatible with the recommendations set out in the 
Commission’s report. In particular the bill makes clear that people are entitled to an assessment and would 
ensure that any subsequent care plan set out individual needs and the local authority contribution to meeting 
those needs. These duties would be important in establishing how much of an individual’s expenditure on care 
and support would count towards an expenditure cap. 
 
The bill, and regulations to be issued under it, will be particularly valuable in clarifying the duties  of local 
authorities to carry out assessments, to meet eligible needs identified by the assessment and to set out the 
support that the person is entitled to receive in a care plan. However provisions in the bill should be extended to 
require authorities  to carry out regular reviews and reassessments as well as the initial assessment. Furthermore 
to ensure that assessment at each step along the care pathway is clearly defined Age UK would be keen to see the 
bill require regulations covering hospital discharge assessment.  
 
4) Are there other ways of framing the bill’s underlying principle, that local authorities must promote 
an individual’s wellbeing/ are there other principles that might be substituted for it? 
 
The role of social care should be to support people to live worthwhile and meaningful lives to the best of their 
capabilities. This involves helping people to achieve a wide range of goals, including goals related to personal 
development, maintenance of social roles or personal identity, and desire to contribute to family, community 
and society. Therefore the outcomes care and support should seek to achieve must go well beyond meeting the 
basic essentials needed to keep people safe and in good health. Wellbeing is a useful concept that can encompass 
all of these outcomes. 
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For older people being able to live with dignity is a vital aspect of wellbeing and one that should also be referred 
to in the bill. We therefore recommend that this should be referred to as one of the aspects of wellbeing listed in 
clause 1(2).  
 
It is also important that the way that the wellbeing principle is applied does not perpetuate any ageist 
assumptions that reaching the age of 65 results in reduced needs for social involvement and participation, or for 
personal development in order to respond to changing life circumstances.  Clause 1(20 of the bill refers to 
participation in work, education, training or recreation and in 1(2)f refers to domestic, family and personal 
relationships, however wellbeing requires the opportunity to participate fully in society rather  than in these 
functions alone. The bill should recognise participation and inclusion more broadly in clause 1(2) which should 
specifically refer to participation in society and the community. The bill should also state that the wellbeing 
principle should be applied equitably and should not discriminate against individuals on the basis of age.  
 
Comments from Age UK’s older focus groups; 
• ‘This should be a principle that should apply to all people in whatever social care setting they receive care 
in’. 
• ‘Wellbeing is also important because of the social isolation that older people experience – lots of older 
people don’t see someone from daylight to dusk’.   
• ‘We’ve suggested one addition – it should refer to dignity. 
• [several voices agreeing]. 
• It should be on the top of the list’.  
• ‘Dignity and equality need to be added to the list of wellbeing principles’.   
• ‘There remains a question of how these principles will be enacted – what will be expected of LAs to ensure 
that people are able to access these rights?’ 
• ‘What is there in the Bill to tell people that they have the right to these wellbeing principles?’ 
• ‘Does that include contribution to society in a home? What’s going through my mind is that every person 
who goes into a home has some kind of skills they’ve learnt over the years, and for them to be a proper person 
rather than a thing’. 
• ‘It’s about preservation of a person’s personality’. 
 
5) Does the draft bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
Integration is important but needs to be viewed more broadly than health and social care. Integration between 
social care and housing provision is equally important. Most care and support does not consist of formal services 
but is made up of the contribution of carers, families and community support, so service provision must also be 
co-ordinated with the  community development and place shaping activities of local authorities.  Problems with 
hospital discharge can arise because a clinical decision that it is safe to discharge a person is divorced from 
assessment of continuing health needs.  ‘Silo working’ is as much of a problem within agencies as between them. 
The ‘Caring for our futures’ white paper challenges local authorities to develop the ‘open care home’ which is 
part of the local community, but if commissioning services and community development are seen as separate 
local authority functions that take place in isolation from each other it is difficult to see how this can become a 
reality.   
 
Age UK believes that integration should not primarily be about structural reform. What matters is the individual 
experience of the person using services, and that the person is able to follow a single, clear and integrated 
pathway through the process of obtaining and using care and support. The draft bill facilitates this objective by 
setting out very clear requirements on local authorities in respect of decision making procedures. In some cases, 
notably hospital discharge and decisions about NHS continuing care funding, regulations could promote 
integration by setting out multi agency procedures covering both the NHS and local authorities.   
 
This goal cannot be achieved without change in other agencies involved such as the NHS. For example alongside 
adopting a more integrated approach the NHS also needs to adapt its priorities as its core role increasingly 
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switches from acute care to supporting people to live with long term conditions. Integration should not be seen 
as being a matter of care and support provision adapting itself to the current practices and culture of the NHS.  
 
Comments from Age UK’s Focus groups; 
 
• ‘It feels like integration is on the back burner even though this is a priority for older people’. 
• ‘The whole system is becoming very complicated. When people are coming out of hospital they aren’t 
necessarily being assessed, and they should be. If they are self funders they don’t get a lot of help. The system is so 
complex a lot of people find it difficult to follow’. 
 
8) Are the provisions of the draft Bill in relation to the views of service users, carers and prospective 
users of services sufficient? Would you suggest any improvements to these provisions? 
 
The bill refers to duties to consult with service users and carers, yet this falls far short of partnership working.  
There is case law about what ‘consultation’ should involve so it is useful to retain this term in bill but we also 
need to go further to ensure genuine service user involvement in care. Age UK recommends that in most cases 
the bill needs to refer to duties to ‘involve and consult with’ service users and carers.  
 
The bill is lacking in requirements for individuals to be supported to put forward their own views. Advocacy is 
particularly important and at the very least the bill should include requirements for advocacy to be available for 
people who would not otherwise be able to have an input into decisions that will affect their lives. 
 
Assessment and eligibility for care 
 
A weakness in the draft bill is that it says little about the process of monitoring, review and reassessment of a 
care and support package. This is important in two respects. 
 
First, assessment and review are not necessarily separate activities. Assessment itself might need to be an 
iterative process rather than a one off event. For example where an older person is discharged from hospital, the 
need to plan support before discharge, to ensure that support can be modified in response to fluctuations in 
health, might entail a continuing process of assessment over several months   to review the impact of short term 
post hospital re-ablement and to assess longer term capabilities after the person’s health has stabilised  
 
Secondly, older people in particular are likely to require considerable support to self-assess. This is because they 
are likely to have new, variable or deteriorating conditions so may not have a clear picture of their current 
capabilities or the future progress of their condition, and may have several interacting long term conditions. 
They may need professional support to understand how best to manage and live with these conditions.  
 
Comments from Age UK’s Focus groups;  
 
• ‘Assessment should not just be a one off but should be done more frequently and at regular intervals to 
take account of someone’s changing needs.  People should not just be assessed in a crisis.  This would help 
professionals get a better picture of someone’s need – if someone is only visited on a good day they’re less likely to 
remember the difficulties they sometimes have.  The family and carers of the older person should also be asked 
about what care is needed when an assessment takes place’. 
•  
Eligibility criteria 
 
We strongly welcome proposals for national eligibility criteria. Care and support is fundamental to ensuring the 
basic quality of life and protections that should be available to all citizens in a civilised society, and there should 
therefore be a nationally guaranteed level of support which should be available in all localities. It is also 
important to have national eligibility to support people to move from one locality to another. This is an issue for 
older people who may wish to move in order to be close to relatives.  
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Work on developing new eligibility criteria to replace the ‘Fair access to Care Services’ guidance should be a 
priority.  
 
20) Does the draft bill make adequate provision to help people achieve personalised care and support 
and to manage the direct Payment process 
 
Use of direct payments poses particular problems for older people for the same reasons referred to above in 
respect of self-assessment. It is inherently more difficult to arrange and manage a direct payment if a person is 
making decisions in a crisis situation and facing unfamiliar and possibly unstable new life circumstances. It is 
therefore important to recognise that many older people will not want direct payments and that those that do 
will need adequate support to plan and arrange services. This support might not be a one off intervention but 
might need to be continuing in response to changing needs.  
 
Comments from Age UK’s focus groups; 
 
• ‘The Bill should say what support is available for people when they use a personal budget.  This should 
also state what specialist support is available for example if someone is blind or has dementia’. 
 
22) To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, 
and should the provisions be extended in any way?  
 
Age UK strongly welcomes the fact that, for the first time, adult safeguarding duties will be underpinned by 
legislation. We would however like to see stronger duties in the bill for statutory authorities, including the NHS 
and local authorities, to take steps to reduce the prevalence of circumstances that make people vulnerable, rather 
than simply responding to individual incidents. 
 
People can be vulnerable if they are cut off from wider society, do not have the support they need to make their 
voice heard, have no one to turn to or do not know where to go if they want to speak out, are receiving care in 
circumstances removed from external oversight,  or have no means of asserting statutory rights. The draft bill 
would potentially contribute to reducing these risk factors by making statutory rights clearer and helping to 
ensure that people have the information that they need. However the bill should also include requirements for 
advocacy and for support that would enable people to stay in touch with society. 
 
Comments from Age UK’s focus groups; 
 
• ‘The tools to challenge need to be put in the Bill.  The Bill should also make it clearer how family carers 
can complain about services’. 
• Multi agency procedures- ‘The trouble with these meetings is that you have so many people who could be 
on the verge of being connected, and they come to these meetings and they don’t know about the person or what’s 
being talked about. They only have a peripheral role but they have to be there’. 
• ‘You’ve seen recently that there have been problems in homes. What provision is going to be put into place 
to monitor conduct in homes?’ 
• ‘Security is also important. My father went into hospital and when he returned many of his things were 
gone’ 
 
25) Does the draft bill promote greater integration between health, social care and housing around 
hospital discharge? 
 
The draft bill does not go far enough to promote integration. In particular Age UK would like to see a specific 
commitment in the bill on the re-introduction of statutory multi-agency guidance on hospital discharge. 
Schedule A of the bill does refer to the hospital discharge process, but is concerned with the duties of the NHS 
and Local Authority Social Services towards each other rather than the wellbeing of the service user.  
 
Comments from Age UK Focus groups; 
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• ‘Hospital discharge assessment is particularly bad.  Some people leave hospital without an assessment or 
with only a few leaflets to help them.  People should never be sent home unless there is someone there to meet them’.   
• ‘Social services are going into hospitals but finding people have already been discharged before they have 
been assessed’. 
• ‘East Riding Link have highlighted some disgraceful practices in relation to people being discharged 
straight to residential homes. What I mean is people with dementia being discharged in their pyjamas at one 
o’clock in the morning, put in taxis and sent back to residential homes and the home did not know they were 
coming’. 
• ‘It is very important to have cooperation between the NHS and social care services. I understand that the 
bill put statutory responsibility on local authorities. But that will not work for discharge from hospital. Until 
Health Authorities have statutory responsibilities to assess people on discharge they will actually not bother. We 
encounter this again and again, though to be fair it is getting better. The council is very good but time and time 
again where everything breaks down is at hospital discharge’.  
• ‘Unless there is some statutory obligation on hospitals to partake in hospital discharge assessments you 
will never ever get it right. This is a major flaw in the bill’.  
 
Market management duties 
 
Markets for care and support for older people do not work well. Older people often have to make decisions 
under pressure, with inadequate information, at a time when they are ill and dealing with new and unfamiliar 
levels of need. Subsequently changing a service provider may be onerous, especially for care home residents. 
Many older people therefore face considerable barriers to acting as empowered consumers, so it cannot be 
assumed that a market system will result in increased quality and choice.  
 
For older care residents in particular, continuity of service is an important aspect of quality as failure of the 
service might result in loss of home and community and create risks to health and to life. A market characterised 
by high levels of provider entry and exit from the market cannot therefore be viewed as the ideal.  
The draft bill proposes, in clause 3(1) that local authorities should ‘promote the efficient and effective operation’ 
of the local care and support market. This is welcome. However this is only a duty to promote – this duty needs 
to be stronger and should ensure that services are actually available. 
 
 What must be absolutely clear is that in setting their budgets, and their usual fee for purchasing care, local 
authorities must ensure that they will be able to secure the provision needed to be able to comply with their 
statutory duties. The law must be clear that local authorities cannot set an arbitrary budget or fee rate and then 
use this as a justification for non- compliance with their statutory duties or for failure to secure sufficient service 
provision to be able to discharge those duties. 
 
 ‘Efficient and effective’ should also be defined – it should include ensuring that there are sufficient services and 
that they are able to provide service users with the continuity of service that they need.  
The same clause also requires that local authorities ensure that individuals have sufficient information to be able 
to make an informed decision. This is particularly welcome as it requires local authorities to go beyond merely 
publishing information – they must also ensure that individuals actually obtain information at the right time.  
 
Comments from Age UK Focus groups; 
 
• ‘Getting services in the more rural areas is nigh on impossible. In Bridlington there are quite a range of 
options, but you get 5 or 10 miles outside and you’re back to one or two national companies that cover the entire 
district’. 
• ‘The paper here talks about access to information being readily available – it concentrates on online 
information. The majority of people in our age group would not be happy, or even capable of going on line. How 
many people in this room have access or are happy working with the internet? I’ve got 4 people out of 12 here in 
this room. For me they have to provide information in hard copy’.  
• ‘They’re not likely to be able to go online in hospital are they?’ 
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• ‘So this information needs to be provided through the national health services – people will probably 
approach their GP. Or they may be in hospital itself so hospitals need to be able to provide this information’. 
 
January 2013 
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Age UK – supplementary evidence 

 
The following comments are intended to clarify and supplement the evidence given to the Draft Care and 
Support Bill Scrutiny Committee by Caroline Abrahams, Director of External Affairs for Age UK, on Thursday 
17 January, 2013. They refer to matters raised by Caroline and also to issues raised by fellow witnesses that might 
have generated fruitful discussion if there had been time for a more extended session. These latter issues 
particularly revolve around the fundamental question of what the purpose of care and support should be and 
what outcomes it should support individuals to achieve. 
 
Hospital admissions 
 
Caroline cited two statistics from ‘Fit for the Future – the Doctor Foster Hospital Guide 2012’ published by 
Doctor Foster Intelligence. This report estimated that 29% of hospital beds are occupied by people whose 
admission might have been avoided if their care had been better managed. This includes 11.09% of beds 
occupied by emergency admissions that should have been treatable out of hospital, and 6% occupied by 
emergency readmissions within a week of discharge. 54,915 people were admitted as an emergency to an acute 
hospital with a sole diagnosis of dementia. In all 50% of these avoidable admissions related to people aged over 
75.  
 
The report also shows that levels of treatment decline as a patient gets older and the treatment may also become 
less appropriate.  
 
Age UK Charity Director General Michelle Mitchell, in her foreword to the report, notes that; 
 
‘Missed opportunities to reduce the need for hospital beds, such as prevention of falls and malnutrition, have 
combined with fragmented management of long-term conditions and poor provision of effective community 
services. Left with nowhere else to go, older people frequently arrive at hospital, not necessarily inappropriately, 
but often avoidably. Once there, the system further works against them. Older people are more likely to be 
moved multiple times during their stay and not given comprehensive assessments. The result is a greater chance 
of readmission and their clinical needs ignored. This is all before the issues identified, showing spikes in bed use 
and five-day-a-week services, which can mean discharges needlessly delayed and older people admitted at the 
weekend being at greater risk of dying’. 
 
Age UK strongly supports the requirements in the Bill for local authorities to promote integration with the NHS 
and with other services, particularly housing, and requirements for other statutory agencies to co-operate with 
local authorities. However we would caution against social care legislation being viewed as the sole driver of 
integration, since other agencies including the NHS and other stakeholders such as professional groups also 
need to change.  
 
The distinction between health and social care 
 
Caroline was also asked a question by Lord Mackay of Clashfern on the definition of the distinction between 
health care and social care, to which she agreed to make a written response. 
 
The first point in response to this question is whether there should be a distinction between health and social 
care at all. Age UK’s view is that there should be. Three reasons that NHS healthcare and social care should 
continue to be distinct are that: 
 

• One is free at the point of use whilst the other is means tested, so people must know which is which;  
• The NHS has considerable progress to make in redirecting priorities from acute care to the care of long 

term conditions, and this is a barrier to integration. Any reforms that resulted in the dilution of a 
distinct social care perspective or in the progress made as a result of concepts such as personalisation 
would be a backward step; 
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• It is equally vital that social care should be integrated with other local authority services such as 
housing, and with local authority place shaping and community development activities which cannot 
be defined as service provision.  
 

The division between NHS care and social care has never been clearly defined in legislation and has evolved 
primarily on the basis of case law. The draft bill retains this approach and includes a clause barring the provision 
of social care to meet a need which could be met by the NHS.   

The 1948 World Health Organisation definition of health: is "a state of complete physical, mental and social 
well-being and not merely the absence of disease or infirmity". However this definition has its shortcomings. 
People, especially those with long term medical conditions, are rarely in a static state and are more likely to be in 
a process of transition. Complete physical, mental and social wellbeing may be an aspirational rather than an 
achievable goal, again especially for people with long term conditions.  A ‘whole person’ approach to health 
should also therefore include supporting people to maximize resilience and powers of recovery, and to retain 
and maximize their personal and social resources.  

Age UK does not have a clear policy on where the line between health and social care should be drawn, since this 
divide is to an extent arbitrary. However, as long as health and social care are subject to different means testing 
regimes, legislative frameworks and statutory frameworks, the divide must be clear to patients and service users 
and must be nationally consistent. In our view clarity should mean that the divide between health care and social 
care should bear some resemblance to the ordinary meaning of these terms as understood by the public. This 
does not appear to be the case at the present where a great deal of care which requires nursing input and 
expertise or which primarily involves the management of a long term illness is viewed as means tested social 
care, rather than NHS provision.  
 
The key distinction between acute care and long term care is in the outcomes that patients or service users want 
to achieve. People with acute conditions want to be treated and to get better, whilst people living with long term 
conditions want to live their lives in the most fulfilling way possible. Outcomes that define the latter are likely to 
be ‘softer’ and more difficult to measure, and are likely to vary more between individuals. This is possibly one 
reason why the NHS has appeared to be more comfortable with conditions that can be treated by a single 
evidence based intervention. Shared outcomes for social care and for long term NHS care, focussed on the 
quality of life that the individual should be supported to achieve, could be a driver of increased integration 
between the NHS and social care.  
 
Further thoughts on outcomes 
 
An important discussion arose, during the course of the session, about the need for national social care 
outcomes. This raised several issues that there was insufficient time to explore.  
 
Age UK has argued throughout the development of the draft bill that there should be an outcomes based 
national minimum entitlement to care. At present guidance leaves it solely to the discretion of local authorities 
where they set their eligibility criteria, so on the basis of guidance alone (disregarding other relevant legislation 
such as the Human Rights Act) they could set eligibility criteria even more narrowly than ‘Fair Access to Care 
Services’ critical banding. Age UK believes that this is wrong – people should be entitled to expect that every 
effort should be made to ensure that they are able to achieve the quality of life that our society regards as 
acceptable. In our view once eligibility becomes restricted only to those who are immediate risk of losing their 
independence, care and support is failing to play this role. 
 
Minimum outcomes, which would need to refer to all aspects of wellbeing and not just safety and physical 
maintenance, would also make it easier to challenge assumptions that the goal of care and support for older 
people should be more restricted than for other client groups, so need not include goals like social inclusion or 
personal development. Much of the work that has been done on outcomes for older people by the Economic and 
Social Research Council and others shows that social involvement, and being able to make a contribution to 
society, are as important for older people as for younger adults. 
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Minimum outcomes would also be useful for defining the goals for low level or preventative services. The 
purpose of such services should not be limited to simply reducing or delaying the need for higher levels of care 
or for NHS care, but should include supporting individuals to live fulfilling lives.  
 
Minimum outcomes could also apply to both NHS and social care provision so would become a powerful driver 
for integrating them.  
 
However in some cases defining such outcomes is difficult because many service users will have long term 
conditions (particularly dementia) that make it difficult or impossible to achieve good a quality of life so it might 
be that an entitlement would have to be expressed in terms of a local authority making all reasonable efforts to 
secure an outcome rather than the person actually achieving it.  
 
The wellbeing principle in section 1 of the bill is actually focussed on the decision making process, not 
outcomes. Local Authorities have to give proper consideration to all aspects of wellbeing, but there is not a 
requirement to provide services in order to support people to reach a given level of wellbeing. The absence of 
any definition of a minimum entitlement to care and support is, at present a crucial gap in the bill, and one 
which will become apparent when the time comes to draft regulations for a new outcomes based system of 
eligibility to underpin the government’s commitment to national eligibility criteria by 2015.  
 
Age UK therefore recommends that work on developing new eligibility criteria should proceed hand in hand 
with work to develop an outcomes based national minimum entitlement to care and support.  
 
Eligibility criteria 
 
The current ‘Fair Access to Care Services’ framework is sometimes criticised for being ‘needs based’ rather than 
‘outcomes based’ but in fact it is not. It sets out a number of domains of independence and evaluates the risks to 
the person’s independence by considering what would happen if they did not receive assistance. The desired 
outcome is to reduce these risks. However the problem with a framework designed to avoid negative outcomes 
rather than achieve positive outcomes is that it looks at risks to the status quo. This has a number of negative 
effects. If the status quo is barely tolerable there may be little consideration of how it can be improved. If the 
person, their family or community have under-used capabilities, these may not be recognised.  
 
The government has proposed that there should be national eligibility criteria by 2015, but this will need to be 
underpinned by a new system of eligibility that is based on achieving positive outcomes and not just avoiding 
negative ones. Age UK believes that the new system should be outcomes based and that these outcomes should 
be nationally defined. The Care and Support bill should include a requirement on the Secretary of State to issue 
regulations setting out an appropriate outcomes framework.  
 
Human rights 
 
A further question put by the committee to witnesses concerned the relationship between the wellbeing 
principle set out in the draft bill and the Human Rights Act. The European Convention on Human Rights, 
which underpins this act, includes both outcome based entitlements (for example Article 3 the right to freedom 
from torture and degrading treatment), and process based rights such as Article 8, the right to respect for private 
and family life. The latter is not an absolute right but does impose duties on public authorities to balance the 
impact of a decision on the individual’s private and family life against the wider public interest, so affects the 
decision making process. The Equality Act similarly requires consideration of the impact of a decision on 
disadvantaged groups.  
 
Age UK therefore believes that a human rights perspective should underpin the process of giving due 
consideration to the wellbeing of an individual and also the process of balancing the wellbeing of the individual 
against other priorities such as achieving value for money or achieving local budget priorities.  
 
February 2013  
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Alzheimer’s Society 

 
Alzheimer’s Society is a member of the Care and Support Alliance (CSA) and we support the comments made 
within the CSA submission. We would also like to make the following points which are most pertinent to people 
with dementia.  
 
1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
 
Much of the detail will be included in regulations, so we look forward to engaging with the development of 
those. As the Bill currently stands, we feel the clauses around prevention, co-operation and information and 
advice need further work. We discuss this in response to questions 5, 10, 13 and 25. 
 
We also have concerns around clause 31 (continuity of care). While we welcome measures that support the 
smooth transition from one local authority to another, we are concerned that there is no guarantee that the 
individual will receive the same level of care once the receiving authority carries out an assessment of need. It is 
quite common for individuals with dementia to move closer to family members as their illness develops. 
Concerns that a person may no longer receive the same level of social care may deter people from making moves 
that would otherwise improve their wellbeing and support the family to care for the individual.  
 
We believe it is unreasonable for the level of support a person receives to depend on where they live. The specific 
type of support provided by the new local authority need not be the same, but we would like to see a guarantee 
that the new local authority will ensure the person receives an equivalent level of support. If there are clear 
reasons for a different level of support, these should be communicated in writing to the individual. 
 
 
5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
Alzheimer’s Society believes more need to be done within the Bill to support greater integration of social care 
and the NHS. We support the Law Commission’s recommendation that the statute should give examples, in the 
form of a non-exhaustive list, of arrangements that can be made under the duties of co-operating and promoting 
integration. These could include sharing information, pooling budgets or staff, or providing types of goods or 
services.  
 
We would like to see a focus on cooperation during hospital discharge. This is a key area where NHS and local 
authority agencies must work together to ensure the person with dementia receives seamless support. We 
recommend the addition of 6 (1)d so that local authorities ensured the integration of care with health provision 
where it would “improve the process of hospital discharge”. 
 
9. What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill?  
 
The Bill will introduce new responsibilities with costs attached. However, we also envisage that some of the 
measures brought in will encourage the development of cost-effective services and efficient use of resources. 
Measures such as provision of information and advice, and access to preventative services should help to delay a 
need for more costly support and help people with dementia remain independent.  
 
The new responsibilities must be accompanied by a sustainable funding settlement. The chronic underfunding 
of social care has driven down the quality, choice and accessibility of vital care and support.  Local authorities 
are finding it increasingly difficult to maintain the provision of social care services. If local authorities are to 
achieve the aims of the White Paper and implement the new measures they must receive adequate resources. 
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10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
We are very supportive of the new duties to provide information and advice. It will help people with dementia 
and their carers navigate the social care system and get the right support in place. This can potentially prevent 
crises and delay the need for more intensive support.  
 
People with dementia and their carers frequently report that they did not have access to necessary information 
and advice because they did not know it was available. People have had to seek out the information themselves, 
or have come across it by chance – often too late. Therefore we recommend the Bill requires a pro-active 
approach to information provision. How this is put into practice should be decided locally, but we recommend 
the following amendment to 2(1): A local authority must establish, maintain “and facilitate access to” a service 
for providing people with information and advice relating to care and support for adults and support for carers.  
 
Essential to providing a pro-active information and advice service is ensuring staff are aware of their 
responsibilities in terms of information provision. We recommend that regulations require staff to receive 
training in this area.  
 
We recommend the following are included in the list of matters on which the services must provide information 
and advice (Clause 2(2)): 
 
• Information about the system for charging for care that operates within that local authority 
• Information on making complaints in relation to social care, in particular who to contact and timelines 
for the complaints process. While this information should be provided by the council, individuals should have 
access to independent advice should they wish to make a complaint. 
 
The duty in 2(3) for local authorities to ensure information and advice is ‘sufficient’ should be supported by 
regulations that clarify the meaning of sufficient. This should include that: 
 
• Information and advice must be accessible, in terms of language and format. Information is often accessible 
only to carers. This can result in the voice of the person with dementia being lost in discussions around social 
care planning.  
• An Internet-only information resource would be insufficient to meet the information needs of people with 
dementia and their carers. It would risk excluding the significant numbers of people who do not have regular 
access to the Internet. 
• Local authorities must review whether information is being made available to self-funders 
 
13. The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or should 
other preventative approaches be adopted? 
 
Alzheimer’s Society very much welcomes the new duty of prevention and we support the adoption of an asset 
based approach. However, we do not believe an asset based approach will be sufficient to delay the development 
of needs of people with dementia. A combination of low-level social care services and existing community assets 
will be required to prevent or delay the development of needs. Also, social care services can help people take 
advantage of existing community services and support. For example, a befriending service can support a person 
with dementia to access a library or social group.   
 
Clearer explanation of what is meant by prevention services would be helpful. While each area must develop its 
own approach to prevention we are concerned about the risk of a postcode lottery if there is no further detail 
about rights to preventive services. Regulations or guidance may be the appropriate place for this. 
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We support the CSA’s call for clarity on the legal status of intermediate care and re-ablement.  It is important 
that the current right to free intermediate care is maintained and we believe this should be extended to re-
ablement. Overall, we believe charging for services which delay or reduce the development of more intensive 
care needs that require more high cost services is counter-productive. Charging may deter people with dementia 
and cares from accessing cost effective services.  
 
14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft Bill? 
 
Self assessment may be appropriate for some individuals and improve the quality and outcome of the assessment 
process, but it will not be appropriate for many other people.  
 
A good quality assessment is key to the development of a quality care and support package.  Alzheimer’s Society 
has therefore called for amendments to 12 (1)b so that it reads “… to ensure that the assessment is carried out in 
an “appropriate” and proportionate manner.” Regulations should establish that assessments of people with 
dementia should be carried out face to face. It is not possible to carry out an effective assessment of a person 
with dementia over the telephone.  Also regulations under clause 12 (1)c should specify that staff carrying out 
assessments of clients with particular needs, such as those with dementia, should have the skills and training 
required in order to carry out effective assessments of those individuals.   
 
16. Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability? 
 
We would like to see end to postcode lottery of charging. How much a person with dementia pays for care 
should not depend on where they live. It is also difficult to see how variable local charging regimes will be 
compatible with a cap on social care costs.   
 
17. The White Paper says that assistance with care and support needs will be subject to a reasonable charge. 
Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear?  
 
The Society is concerned about the cumulative effect of all the new proposed charges in the draft Bill. If introduced, 
these new charges will add to the high costs faced by people with dementia, who already pay a dementia tax 
because most of their care is means tested social care. Some of the charges also risk deterring people who require 
support from accessing assessments and services. Therefore, we recommend: 
 
• Prevention services should not have a charge attached (clause 7).  
• There should be no charges for administration costs and interest on deferred payments (clause 16).  
• Regulations should rule out any charges for assessment being levied in future. Assessment of need should be a 
universal right (clause 14).  
 
25. Does the draft Bill promote greater integration between health, social care and housing around hospital 
discharge?   
 
Alzheimer’s Society believes this section of the Bill requires more detail on hospital discharge to ensure the 
individual is well informed and properly supported throughout the process. People with dementia often need 
further long-term help provided by a range of agencies after leaving hospital and there is a high risk of problems 
occurring if the discharge process is not carefully planned by all agencies involved in supporting the individual. 
 
Specifically, Alzheimer’s Society recommends the inclusion of a duty for the NHS and local authority to carry 
out a multi-disciplinary assessment if it is not likely to be safe to discharge the patient unless arrangements for 
meeting the patient’s needs for care and support are in place. As it stands, this Schedule seems to imply the NHS 
and local authority should undertake separate assessments. The assessment should consider whether the patient 
would benefit from intermediate care and/or reablement services.  
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The Bill should also include a requirement, prior to discharge, to provide the individual and/or their carer or 
relative with written information that explains the eligibility criteria for NHS Continuing Care. In addition, 
there should be a requirement to assess the individual for NHS Continuing Care prior to discharge. This would 
be in line with current Delayed Discharges (Continuing Care) Directions 2007. 
 
January 2013 
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Ambitious about Autism 

 
Introduction 
 
Ambitious about Autism is the national charity for children and young people with autism. We provide services, 
raise awareness and understanding, and influence policy. We exist to enable children with autism to learn, thrive 
and achieve. Through TreeHouse School and Ambitious Support we offer specialist education and support for 
young people with autism aged 4 - 25. 
 
Our Finished at School campaign highlights the issues that young people with autism face when they leave 
school. Young people and their families told us that there are not enough options for them when they transition 
into adulthood, and not enough quality support available to allow them to access the provision that does exist. 
We hope that the provisions in the draft Care and Support Bill coupled with those in the draft Children and 
Families Bill will go some way to improving the current poor outcomes for young people with autism.   
 
We welcome the Draft Care and Support Bill but there are several areas where it overlaps with the Draft 
Children and Families Bill that require further consideration. This submission addresses four of the questions 
posed by the committee that cover areas in which the Bill, if enacted, would affect young people with autism as 
they move into adult services.  
 
Ambitious about Autism are members of the Care and Support Alliance and Support the Alliance’s submission 
to the Committee.  
 
Draft Care and Support Bill – Joint Committee Questions 
 
6.  What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care and 
support?  
The integration of services is central to a successful transition period for young people with autism. Restricting 
the draft Bill’s scope to adult care and support risks reinforcing the disjunction families face between children’s 
and adult’s services. This can lead to gaps in care, unnecessary reassessments from scratch, and uncertainty and 
additional bureaucracy for families.  
 
As well as health and social care, education, employment and housing should engage in the creation of Care and 
Support Plans to give young people the best possible chance of reaching their potential in adulthood.  
 
We recommend the Care and Support Bill should include provisions to link the care elements of a young 
person’s Education, Health and Care Plan with their Care and Support Plan as they move into adulthood. The 
Care and Support Bill should include a duty on adult social services to undertake an assessment for a Care and 
Support Plan for any young person with an Education, Health and Care Plan, and use their EHC Plan as a basis 
for this assessment rather than starting from scratch.  
 
 
11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers?  
We welcome Clause 3 of the Care and Support Bill which requires local authorities to promote diversity and 
quality within the local ‘market’ of available care and support services for adults. This will be vital to ensuring 
the ability of adults to utilise their right to a Personal Budget and supporting adults to live as independently as 
possible.  
 
However, there must be adequate education provision too. We know that currently only 1 in 4 young people 
with autism access further education and this is in part due to a lack of suitable education options28. Access to 
                                                       
28 Office for National Statistics (2009), Social Trends, No 39. and Data Service (2011), MI Reports – Regional Learning Disability/Difficulty 

Report 
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education is central to ensuring young people with autism achieve their ambitions, and stand the best possible 
chance of living as independently as they can. Without improved education options, more young people with 
autism and complex disabilities will end up in long-term health and care settings, rather than having the chance 
to live more independently. The current lack of education provision for young people post 19 must be addressed 
by both the Care and Support Bill and Children and Families Bill.  
 
One way in which this can be addressed is to reinstate the registration process for Independent Specialist 
Colleges. Ambitious about Autism along with a number of other service providers have launched plans to create 
new specialist colleges but have been informed by the Education Funding Agency (EFA) that there is no longer a 
process for registration. This means that there is no control over who can set up an Independent Specialist 
College, and that providers must invest huge sums of money to create a service with no means of knowing that 
local authorities will fund places. It is essential that the EFA unblock this process if the Government wants to 
improve the sort of provision for young people with disabilities such as autism that has the potential to increase 
their independence.  
 
19. Do the care and support plan provisions allow adequately for input from service users and carers?  
As with Education Health and Care Plans (EHC) it is essential that Care and Support Plans reflect the views and 
ambitions of young people. It is important that Care and Support Plans carefully consider the contents of a 
Young Persons Education Health and Care Plan. EHC Plans should be centred around the views of young 
people and provide a clear indication of a young person’s ambitions and preferences.  
 
As well as input into Care and Support Plans it is essential if outcomes are to be improved, that there is an 
ongoing process of discussion and review between individuals and professionals who are working with them.  
 
We support the recommendations of the Care and Support Alliance to strengthen Clause 24 and ensure a duty 
to consult and involve service users.  
 
24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
The Draft Care and Support Bill contains measures which seek to make transition between child and adult 
services ‘as smooth as possible’ by giving local authorities powers to assess young people and their carers under 
the adult statute, ahead of the young person’s 18th birthday, which we welcome.  
 
It is unclear at what age a request for such an assessment could be made. This impacts on the EHC plans 
introduced by the Children and Families Bill, as the earlier adult services can be introduced to the review 
process, the greater the opportunity to plan a holistic transition process for the individual. 
 
Clause 43 of the draft Care and Support Bill – continuity of services under section 17 of the Children’s Act - 
provides a new protection to ensure that if a child or young carer is receiving social care services under section 
17 of the Children’s Act, the local authority must continue to provide those services until after an assessment 
under the adult statute has been completed. It is unclear how long a Local Authority might be able to continue 
offering the services an individual received as a child once they have passed the age of 18. Delaying the transition 
to adult services could have an impact on other elements of an individual’s life which need to be addressed at 
transition. For example, for those with an EHC plan, a delay in transitioning to adult social care services may 
have implications when moving to further education. 
 
It is essential that data from education providers and children’s services is continually shared with adult social 
services in order to ensure authorities are able to plan provision for young people transitioning between 
children’s and adults services.  
 
Recommendations   
• There should be a statutory mechanism at age 16 to prepare for transition, written into clause 39 of the 
Draft Care and Support Bill and a duty to carry out an assessment if requested.  
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• Either clause 39 or clause 42 of the Care and Support Bill should make specific mention of enabling 
independence and preventing future crisis.  
 
• Care and Support plans should be linked to Education Health and Care Plans to ensure that support for 
young people is as seamless as possible.  
 
January 2013 
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Arthritis Care 

 
RESPONSES TO SPECIFIC QUESTIONS 
 
Question 1: What is your view of Part 1 of the draft Bill (care and support)? In your view, are there 
omissions in this Part of the draft Bill? 
 
The White Paper places a strong emphasis on the bill delivering on the preventative agenda, stating:   
 
As part of this shift to a more preventive approach to care and support, the Government will include a duty on 
local authorities to commission and provide preventive services in the draft Care and Support Bill 
 
Re the section 7 on prevention, the section states:  
 
A local authority must provide…services…which it considers will 
 
(a) contribute towards preventing or delaying the development of needs for care and support by adults in its 
area, or 
 
(b) reduce the needs for care and support of adults in its area who have such needs 
 
We submit that local authorities be charged with a responsibility for both preventing the development of needs 
and reducing existing needs, as opposed to an optional “either / or” approach. 
 
The realities of arthritis provide a good example as to why this approach should be adopted. 
 
With regard to (a), there is plenty of evidence to demonstrate that simple lifestyle interventions would prevent 
the onset of arthritis in many people, and consequently deliver huge savings to the health and social care bills. 
For example, there is evidence that increased services to promote lifestyle alterations would reduce the risk of 
people developing osteoarthritis, e.g. strengthening exercises, general fitness, anti-obesity programmes and the 
use of supportive appliances.29  Up to half of all knee osteoarthritis is theoretically preventable by weight 
reduction and up to a third is preventable by preventative advice on activities that lead to joint injury.  Despite 
this, there is evidence that pharmacological interventions are favoured compared to exercise, weight loss and 
physiotherapy, (ibid). 
 
With regard to the (b), The importance of diet and exercise to successful self – management of OA cannot be 
overstated, yet our 2012 national survey on osteoarthritis (OA) “OA Nation”30 found that despite being 
recommended in NICE guidelines as a core treatment, just under half of people with OA do no activity or 
exercise at all.  
 
If local statutory bodies are tasked to undertake preventative work in every arena of health activity the potential 
long term savings - to the healthcare bill, the social care bill, and also to employers in working days lost due to 
illness - are huge. For example, preventative work is frequently delivered though self – management, which in 
turn can deliver substantial savings (see below). 
 
Arguably the single most important aspect of successful preventative / condition management in the community 
is the issue of self – management, yet the bill is silent on this absolutely crucial topic. The literature on the 
efficacy of self – management for long term conditions such as arthritis is well established, and there is an 

                                                       
29 Standards of care for people with osteoarthritis, ARMA, 2005. 

30 http://www.arthritiscare.org.uk/LivingwithArthritis/oanation-2012  
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increasing evidence for the cost – savings potential of self management. Research by the Expert Patients 
programme has estimated that savings of around £1,800 per person per year can be delivered by self - 
management programmes.31 A 2008 report by the Department of Health (“Raising the profile of long term 
conditions care: a compendium of information”) concluded that investing in self-care will reduce GP visits by 
between 24% and 69% and hospitalisation by 50%32. 
 
We recommend that specific reference be made to self - management in the section on the local authority’s 
duties to provide information, specifically, sub sections 2 (2) & 2 (3) 
 
Question 13: The White Paper talks about “approaches that promote support within communities” and calls 
for the adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or 
should other preventative approaches be adopted? 
 
The preface to the bill states the following guiding principles: 
 
The skills, resources and networks in every community are harnessed and strengthened support people to live 
well, and to contribute to their communities where they can and wish to. 
 
A caring, skilled and valued workforce delivers quality care and support in partnership with individuals, families 
and communities 
 
However, it is difficult to see where these principles of ensuring greater use, and development of, social capital in 
the delivery of social care are to be clearly articulated in the bill. 
 
By contrast, the White paper does outline specific practical measures in this area: 
 
o Communities will be encouraged and supported to reach out to those at risk of isolation... The Think 
Local, Act Personal partnership, supported by Public Health England, will establish a collaborative network to 
support and spread the adoption of community-based approaches. 
 
o A pilots scheme to enable social workers to work with community organisations to, (for e.g.) encourage 
peer-support networks and befriending schemes... 
 
o in the Giving White Paper, the Community First programme, to encourage more social action in 
neighbourhoods of significant deprivation 
 
o support the work of national care provider organisations to connect care homes to their local 
community 
 
o time banking schemes for individuals, etc. 
 
While individual pilot schemes to encourage greater use of the third sector are welcome, it would be 
encouraging to see government ensuring investment across all local authority areas to ensure that the 
considerable social capital in the third sector is made best use of across the country. For example, Arthritis Care 
has a network of 190 local groups across the country, which together with our internet forums and self 
management programmes brings people together to support one another in living life to the full. 
 
Statutory local bodies could be tasked and correspondingly resourced to exploit the potential of such community 
– based third sector resources to support more people and so ease the burden on statutory social care and health 
services. The British Red Cross’s report “Taking stock: assessing the value of preventative support” estimates that 

                                                       
31 http://www.selfmanagement.co.uk/sites/default/files/files/Evidence%20for%20Health%20-%20Health%20Utilization%20Report%20-

%20EPP%20CIC%20-%20June%202010.pdf 

32 http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/documents/digitalasset/dh_082067.pdf 
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relatively straightforward and inexpensive voluntary work interventions can play precisely this sort of role, 
producing a more  efficient flow of work through the health social care system, which in turn delivers 
measurable cost savings.33 
 
If seed capital can be allocated to local statutory bodies to allow them to grow, and make best use of existing 
third sector social capital to support the work of local authorities and health services in delivering social care, the 
benefits in terms of improved care and resources saved are potentially substantial . 
 
Re questions 5, 11 and 12:  
 
o Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
o How can local authorities ensure that the local care market provides enough care services to meet 
local needs? How can they encourage a diverse range of high-quality providers?  
 
o Are the draft Bill’s provisions adequate to ensure that service users are protected in the event of 
serious market failure among providers? 
 
The theme underlying all of the three questions is integration. The summary of the bill describes the duty on 
local authorities under part 6 of the bill to carry out their care and support functions with the aim of integrating 
services with those provided by the NHS or other health-related services promote co-operation and integration 
to improve the way organisations work together. 
 
This highlighting of the importance of integration of health and social care functions is most welcome. Lack of 
Integrated services is one of the most common complaints made to us by people with arthritis, i.e.: 
 
o Integration between different services, e.g. between primary, secondary, hospital and community 
services.   
 
o Temporal integration, at handover stages, e.g. improperly coordinated moves from GP to specialists, 
and from surgery to community are commonplace.  
 
o Seamless & joined services up between public health, health and social care. 
 
 
For example: a large number of people enter residential care when they would prefer to be receiving home care, 
because facilities such as adaptations have not been put in place on their discharge; the system frequently turns 
an incident such as a fall or hip replacement into a crisis.  
 
This lack of integration between health and social care functions also leads to measurable costs and 
inefficiencies. For example Age UK’s 2012 “Care in Crisis” report cites Department of Health Statistics that 
during September and October 2011, 128,517 hospital bed days were lost as the result of the delayed discharge of 
people who could have been cared for in the community if the right support was available. This is an increase of 
nearly 13,000 bed days, compared to the same two-month period in 201034 
 
We submit that a service – user understanding of integration, (as defined by National Voices in their work for 
the NHSCB35) can prove useful in this context. This approach highlights the importance of    designated care 
coordinators for every service user, who can function to ensure co-ordination of services across health & social 

                                                       
33 http://www.redcross.org.uk/~/media/BritishRedCross/Documents/About%20us/Taking%20stock%20-

%20assessing%20the%20value%20of%20preventative%20support.pdf 

34 http://www.ageuk.org.uk/get-involved/campaign/poor-quality-care-services-big-q/care-in-crisis-2012-report/ 

35 http://www.commissioningboard.nhs.uk/2012/12/11/narrative-integrated-care/ 



Draft Care and Support Bill     58 
 
 
 

 
 

care services, and help ensure services are tailored to individual needs through use of a “whole person.” We 
recommend this understanding of “integration” be included  in  the definition  of integration, either in the bill 
itself or in explanatory notes and guidance. 
 
Part 3 of the bill also requires local authorities to “promote the efficient and effective operation...of a market in 
services for meeting care and support needs”. Part 3 goes on to specify “efficient markets” as “the importance of 
ensuring the sustainability of the market” in circumstances where it is not operating effectively and the 
importance of “quality” and the “efficiency” and “effectiveness” of such services.  
 
These clarifications are welcome, but could go further in order to ensure better alignment between Part 3 and 
Part 6. Striving for an efficient and high quality integrated health and social care system must be seen as 
paramount. There are considerable transaction costs associated with the introduction of healthcare markets, e.g.  
o evaluation reporting, audit and inspection  
o contract design and legal frameworks 
o tender processes 
o EU compliance 
o tariff construction  
o coding, invoicing and payments mechanisms 
o related accountancy activities 
o marketing 
o purchasers managing day to day relations with multiple providers  
 
Research commissioning by the Department of Health has estimated that the introduction of the internal market 
in the NHS in the 1990, resulted in an increase in these transaction costs to 14%36(from a base of 6%37. By way of 
comparison, the national healthcare market in the US comprises a third of the total health budget).  
 
When seeking to promote markets, local authorities must be tasked with making assessments of how such 
markets can be introduced so as to not harm both global   integration of services and efficiencies of the system a 
whole. We recommend that Section 3 specifically include integration of services in its definition of “efficient and 
effective markets”. The bill should also make clear that achieving integration of service must be of overriding 
importance for local authorities.  
 
CONCLUDING COMMENTS 
 
At a time when their budgets are being stripped to the bones, it is perverse to be outlining new statutory 
responsibilities for local authorities on ill health prevention and reduction. If new funds are found to facilitate 
authorities meting these new duties, (as we have suggested, in relation to developing community resources), it is 
vital that such monies are ring fenced, or they will most likely be absorbed into authorities’ general funds, as is 
currently happening with Health Watch funding. 
 
January 2013 
  

                                                       
36 Health Select Committee 4th report on NHS Commissioning, 2009 – 

10:http://www.publications.parliament.uk/pa/cm200910/cmselect/cmhealth/268/268i.pdf 

37 Gubb J. The NHS and the NHS Plan: is the extra money working? A Review of the Evidence in 2006. Civitas, 2006. 
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Associated Retirement Community Operators (ARCO) 

1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in 
this part of the draft bill? 
 

I. ARCO, in general, supports the measures laid out in Part 1 of the draft Bill however several key issues 
relating to extra care and housing with care for older people have been omitted. ARCO believes the Bill could be 
greatly improved by their inclusion, particularly as the extra-care model is grounded in the promotion of 
individual well-being and preventing the escalation of need for care and support, the central tenets of Part 1 of 
the draft Bill.  
 

II. Section 8 of Part 1 of the draft Bill lists a number of ways that local authorities can meet care needs but 
does not explicitly mention extra care. Extra care is a very distinct service offering when compared to the more 
traditional forms of care provision such as care or nursing homes and should therefore be referenced within the 
draft Bill or indeed the accompanying guidance. The extra care model has the advantage of allowing older 
people to own their own home or achieve security of tenancy; maintain their independence whilst avoiding 
isolation; and receive the correct level of care for their needs at any one time. In turn the model facilitates a 
significant reduction in the number of avoidable hospital admissions (due to a lower risk of slips, trips, falls and 
dehydration) and the overall burden on the NHS and other local health and social care services. A study by the 
International Longevity Centre (2011) found that people living in extra care aged 80 and over spent on average 
4.8 nights per year in hospital, compared to 5.8 nights for a similar sample living in the community. The 
subsequent cost savings equated to £512 per person38.   
 

III. Including explicit mentions of the extra care model of care and support would encourage local 
authorities to consider these models as useful ways to meet care requirements i.e. promoting the general, mental 
and physical health and wellbeing of older people, keeping them healthy and reducing their need for acute care.  
 

IV. The draft Bill also explicitly aims to encourage greater integration between health services, care and 
support services and housing. Local authorities would be better placed to achieve this aim if the draft Bill 
required them to consider a variety of housing options for older people as part of their Joint Strategic Needs 
Assessment and their Joint Health and Wellbeing Strategy. 
 

V. Paragraph 6: Section 4: Part 1 of the draft Bill does not include Health and Wellbeing Boards as a 
relevant NHS body to local authorities providing care services. This omission may make integrated care services 
difficult to achieve as the Boards will be a key forum for local health and social care leaders to use to achieve 
more integrated services. ARCO feels that the Bill would benefit from their explicit inclusion.  
 
2. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 

I. The draft Bill makes a number of positive steps towards achieving greater integration between the NHS 
and care, support and housing services. ARCO fully supports the Bill in achieving this aim. However, we also 
feel that the draft Bill must demonstrate in more detail how integrated services will be delivered.  
 

II. Extra care services can fill the gap between health services, care and housing. Extra care services firstly 
provide secure housing, allowing older people to own their home or achieve security of tenancy. Secondly, by 
providing 24-7 onsite care on a sliding scale, the health and care needs of service users can also be provided for. 
This not only improves health outcomes for older people using the service but it can also reduce the burden on 
health services associated with avoidable hospital admissions and excess bed days. Essentially, residents in 
retirement communities are able to ‘age in place’, removing some of the fear and uncertainty associated with 
advancing age. The integrated care provided by extra care can also relieve pressure on existing carers, another 
priority identified within the draft Bill.  

                                                       
38 International Longevity Centre, Establishing the Extra in Extra Care, p.9 (2011) 
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III. For a fully integrated system, local planning strategies (Local Master Plans) must also be considered 
alongside the locality’s health and housing priorities. By ensuring these strategies are fully aligned, the extra care 
sector will be in a position to grow and continue to meet the housing and care needs of future generations.  
 
11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers? 
 

I. The draft Bill makes a number of steps in the right direction in terms of encouraging diversity in the 
care market. ARCO welcomes the provision that local authorities will be required to promote the effective 
operation of a market for services and that a feature of such a market will be having a variety of high quality 
service types to choose from.  
 

II. It is encouraging that local authorities will be required to have a regard for the “efficiency and 
effectiveness with which such services are provided and of encouraging innovation in their provision.” Extra 
care is an innovative model which provides high quality care and has the potential to improve the quality of life 
for a significant number of older people. Extra care should therefore be seen as a firmly established alternative to 
other models of care provision. However, the draft Bill does not include details on how the “variety of providers” 
or the “variety of high quality care” will be defined. ARCO would like to stress the importance of extra care 
being included as one of the types of provision that local authorities should have a duty to include within an 
efficient and diverse care market. 

 
 

III. Whilst it is encouraging that the draft Bill requires local authorities to work with housing, health and 
care organisations when planning an individual’s care requirements, ARCO would like to re-iterate the 
importance of the planning and development process in providing a diverse range of care. Greater co-operation 
between planning authorities and care providers is essential in ensuring that a diverse range of high quality 
service providers, including extra care facilities, can be developed and maintained in a local authority area. 
 
25. Does the draft Bill promote greater integration between health, social care and housing around hospital 
discharge? 
 

I. A key advantage of the integration of health, social care and housing services will be to reduce 
avoidable hospital admissions and to reduce the level of readmissions if an initial entry to hospital is necessary. 
This will improve both the health and wellbeing of older people and will reduce the financial and bed space 
burdens of these admissions on the health service.  
 

II. Extra care services, as provided by retirement communities, are particularly applicable in this case. 
Retirement communities actively strive to enhance the quality of life for all of their residents with care and 
support needs, however great or small those needs might be. When a resident’s care needs do escalate, the 
provision of 24-hour on-site care should enable them to remain in the retirement community, and out of 
hospital, for as long as possible. This level of care provision, coupled with intelligent build and design, 
significantly reduces the likelihood of slips, trips, falls and dehydration – the principle (avoidable) causes for 
admission to hospital amongst older people.  

 
 

III. Should residents have a stay in hospital, it is likely that their access to 24 hour, on-site, flexible care at 
the retirement community will allow for prompt discharge. Significant savings can then be made by the NHS, 
particularly in reducing the costs associated with delayed discharge, ‘bed-blocking’, avoidable admissions and re-
admissions.  
 
January 2013 
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Association of British Insurers 

 
1 The ABI 
 
1.1  The ABI is the voice of insurance, representing the general insurance, investment and long-term 
savings industry. It was formed in 1985 to represent the whole of the industry and today has over 300 members, 
accounting for some 90% of premiums in the UK. 
 
2 Background 
 
2.1  The UK insurance industry has the experience and expertise to help inform the care debate. It already 
delivers significant benefits for people seeking ways to fund their social care needs. With the right policy 
framework, the industry can deliver even greater benefits by offering a choice of products and greater financial 
protection to a wider group of consumers.  
 
2.2 We want to see a lasting settlement for social care funding and are committed to working with the 
Government, the public, private and voluntary sectors to create a sustainable care system. We also want to 
ensure that reforms gain cross-party support, which will give the public and the private sector a level of 
confidence that does not currently exist in the system. 
 
3 Executive Summary 
 
3.1 We support the objectives of the Bill to improve and simplify the social care system by consolidating 
the existing legislation into a single framework, and putting the individual and their wellbeing at the centre of 
that framework.  
 
3.2 However, the Bill does not go far enough to help people and their families obtain financial advice. This 
is a missed opportunity to help relieve people’s concerns about how to pay for their care at a time of serious 
stress, where financial advice can make a very significant positive difference.  
 
3.3 We also strongly believe that more work is necessary to ensure that universal deferred payment 
arrangements work for people. In particular, people will need advice to ensure that a deferred payment 
arrangement is the most appropriate option for them to pay for their care costs. 
 
4 Answers to questions 
 
4.1  The following points relate mostly to questions 1, 4, 7, 8 and 10 in the call for evidence.  
 
 Appropriate financial advice should be included in the Bill 
 
4.2 We welcome the Bill’s emphasis on promoting individual well-being as the core duty for local 
authorities, and the recognition that economic well-being is part of this.  
 
4.3 We also welcome the duty on local authorities to provide information and advice, as they are essential 
to enable people to make informed choices about their care. However, this duty does not currently include 
information about financial advice, even though funding care needs can be an immensely far-reaching financial 
decision, where financial advice can make a very positive difference. 
 
4.4 We believe the Bill should explicitly require local authorities to provide information about the 
availability of specialist care fees advice. This is to ensure that self-funders, who account for 43.4% of the care 
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home population,39 can make the most appropriate choices about paying for care, and to avoid the risk of them 
falling back on state funding for residential care, estimated to cost £490mn annually.40 
 
4.5 The benefits of financial advice are illustrated by the benefits of immediate needs annuities.41 A 2011 
academic study has shown many more self-funders could benefit from immediate needs annuities than currently 
use the product.42 Immediate needs annuities allow individuals and families to insure themselves against the 
potentially catastrophic cost of residential care, shifting the risk of exhausting all their assets to an insurer, and 
gaining peace of mind. 
 
4.6 The research suggests six or seven times more people could potentially afford immediate needs 
annuities, equivalent to 40% of all self-funders. This would not only provide peace of mind for the individuals 
concerned and their families, it would also prevent people having to turn to state support because their care 
costs are greater than expected. Encouraging people to take specialist care fees advice is therefore critical, and 
should form part of the Care and Support Bill.  
 
4.7 Appropriate specialist care fees advice is advice given by an independent financial adviser regulated by 
the Financial Services Authority or successor body who has at least the CF8 Qualification or equivalent. CF8 is a 
Chartered Insurance Institute qualification which means that they are able to advise on care products.  
 
4.8 It is currently rare for local authorities to provide any link to appropriate specialist care fees advice, and 
when they do, it is typically a ‘signposting’ model where people in need are given rudimentary information.  We 
believe that signposting is not sufficient, because people will mostly be in very distressed circumstances. Instead, 
local authorities should actively refer people to financial advice. Such referrals should be to recognised 
organisations, for example, members of the Society of Later Life Advisers (SOLLA). 
 
4.9 The experience of Partnership, one of the ABI’s members, with a number of local authorities 
demonstrates that where local authorities use a fixed process which actively refers people to a general advice 
service, they are much more likely to engage in getting appropriate specialist care fees advice where appropriate.  
 
4.10 We would therefore suggest the following amendments to the Bill: 
 
In Clause 2 (providing information and advice): 
 
1. in subsection (2): 
 
in paragraph (c) leave out “and” 
 
in paragraph (d), after “support” insert: 
 
“; and 
 
(e)   the availability of specialist care fees planning advice.” 
 
2. after subsection (3), insert: 
 
(4)  In this section “specialist care fees planning advice” means advice on the planning and funding of care 
provided by an independent financial adviser who holds: 
 
                                                       
39 Laing & Buisson, Care of Elderly People UK Market Survey 2012/13. 

40 Local Government Information Unit, Independent Ageing:  

41 These are also called Care Plans. 

42 Professor Julien Forder (Personal Social Services Research Unit (PSSRU), University of Kent and London School of Economics), Immediate 
Needs Annuities in England, 2011. 
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(a) the CF8 qualification awarded by the Chartered Insurance Institute; or 
 
(b) such other comparable qualification in respect of care fees planning as the Secretary of State may by 
order provide.” 
 
In clause 23 (the steps for the local authority to take), after subsection (2) insert: 
 
“(3) In providing advice and information under this section, a local authority must in particular include access 
to advice and information on the availability of specialist care fees planning advice for self funders. 
 
(4)  In this section “specialist care fees planning advice” means advice on the planning and funding of care 
provided by an independent financial adviser who holds: 
 
(a) the CF8 qualification awarded by the Chartered Insurance Institute; or 
 
(b) such other comparable qualification in respect of care fees planning as the Secretary of State may by 
order provide.” 
 
4.11 In addition, we believe local authorities should seek to inform people about their possible financial 
needs much earlier than at the point of needing care, so that they can consider how best to plan for their 
financial needs. A suitable trigger point is the start of retirement. 
 
Universal Deferred Payments need further work 
 
4.12 We welcome the introduction of the universal deferred payment scheme as it provides another funding 
option for self-funders. The Department of Health’s Progress Report on Funding Reform indicated that deferred 
payments will be available in all local authorities from April 2015 so that no-one will have to sell their home in 
their own (or their spouse’s lifetime) to pay for care.  
 
4.13 However, a lot of work needs to be done to ensure deferred payments schemes do not introduce a 
“product” with much lower safeguards than equity release, which is also subject to considerable conflicts of 
interest.  
 
4.14 UDPs are in effect a financial product, being “sold” by local authorities to individual clients. However, 
the local authority has different roles in relation to the individual, and this could give rise to significant conflicts 
of interest. First and foremost, the local authority has a duty of care to the individual concerned. However, if the 
local authority offers a deferred payment, it will also provide advice and information about what is essentially a 
loan from the local authority secured against the individual’s home to pay for care services. These care services, 
and the charges for them, may also be directly provided by the local authority. 
 
4.15 It was also explored with DH and DCLG officials at recent discussions whether the home used to secure 
the deferred payment might be taken under management by the local authority to be rented out to people 
towards whom the local authority has a statutory duty to provide social housing. This could create a further 
conflict of interest. 
 
4.16 There is also a risk that a deferred payment could be put into place to pay for the care of one partner 
which could be to the disadvantage of the partner who remains in the home and who might then be prevented 
from using the housing equity to supplement their retirement income or provide for their own later care needs. 
 
4.17 Considering this considerable potential for conflicts of interest, and the fact that taking a charge on 
their house is a major financial transaction for most people, we believe individuals will need appropriate 
financial information and advice. This will ensure that alternatives which could be more appropriate, such as 
using savings, or immediate needs annuities, are explored. 
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4.18 It will also protect local authorities from accusations of mis-selling of negligence. It would seem odd for 
people taking out an equity release product to have a very high standard of advice as a regulatory requirement, 
without equivalent protections being provided to people using a deferred payment scheme.  
   
4.19 DH officials have indicated that it was desirable for advice on deferred payments to be cheaper and 
simpler than that for equity release, with no requirement for an IFA. As an alternative to the standard of advice 
required for equity release, it has been suggested that local authorities should offer ‘financial counselling’ to the 
standard required by DCLG for mortgages. We believe people should be referred to an appropriate specialist 
care fees adviser as there may be a more suitable solution to funding their care than a deferred payment scheme. 
The standards offered to people taking out a deferred payment should be comparable to the standards of the 
Equity Release Council, including a “no negative equity” guarantee.  
 
4.20 Work on the UDP must also explore how to set the level of interest rates, and loan to value rates.  
 
4.21 We also believe there needs to be some flexibility in the framework to give people more options to 
discharge their liability. For example, once the charge has crystallised on the person’s death, the family or 
executor of the estate should be able to use another source of funds (such as a life insurance payment) to pay the 
local authority rather than using the equity in the home. This could suit people who do not have sufficient liquid 
assets when in care, but would like to keep the home in the family.  
 
Support for people for whom the local authority is not required to meet their needs 
 
4.22 We believe the local authority should be obliged to provide people who do not currently meet eligibility 
criteria with information on how to make a financial plan for meeting those needs in the future. Specifically, at 
clause 23(2), the Bill should be amended so that local authorities must give information about how to make a 
financial plan for paying for current and future social care needs. This point in time is an important 
opportunity, because people are engaged and they have a potentially short, but crucially important, period of 
time to put the necessary arrangements in place.  
 
4.23 In addition, the draft Bill appears to provide that when local authorities are not required to, or choose 
not to, meet someone’s needs, they only need to provide the needs assessment, the financial assessment, and 
advice and information about what can be done to meet the needs or to prevent or delay the development of 
needs in the future (see clause 23(2)). However, the needs assessment (see clause 9(1)), only sets out whether the 
adult has needs and what those needs are. It would be useful to clarify for people the eligibility criteria applied 
and whether or not they meet criteria.  
 
4.24 One option would be to give everyone a care and support plan, which sets out their needs, their 
entitlement, and whether or not the local authority will help them pay for their care and support needs. This 
would help ensure people understand their rights, entitlements and responsibilities. 
 
4.25 It would be useful if the term ‘to meet needs’ in relation to local authorities’ responsibilities was 
clarified. It is currently unclear whether this responsibility is to actually provide the service, or simply to make 
the arrangements.  
 
4.26 In a similar way to the personal budget statement proposal, we would support people getting 
information and advice about their housing and welfare entitlements if they do not meet eligibility criteria.  
 
Unified eligibility criteria and local authority rates of contribution 
 
4.27 We support unified eligibility criteria, as they should help people understand what they are eligible for. 
With that goal in mind, the regulations should limit the circumstances in which local authorities can specify the 
levels of need that will be met with reference to the eligibility criteria (see clause 13(3)(b)). This will help 
minimise differences in what people can receive between local authority catchments.  
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4.28 In addition, to encourage transparency in the system, we recommend that the rates at which local 
authorities will contribute towards different levels of care and support needs should be made publicly available 
and published on their websites. This will particularly help people who are making financial plans to meet future 
care needs, because they will have a greater understanding of how much local authority support they could 
expect to receive. 
 
Personal budget and cases where there is an accommodation preference  
 
4.29 Clause 27 lays out the conditions which must be met when the local authority provides or arranges for 
the provision of the person’s preferred accommodation. We would recommend that, where someone must pay 
some or all of the cost, this should be noted in their personal budget. It would also be useful to understand what 
is meant by ‘a person of a specified description’ in clause 27(2). In the current system, third party top-ups can 
occur where family members are called on contribute to the payment of care fees.   
 
Clarification of the meaning of the terms ‘care’ and ‘support’ 
 
4.30 Finally, it would be useful if the terms ‘care’ and ‘support’ were defined. The Bill uses both terms, but 
does not provide a definition for them.  
 
January 2013 
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The Association of Medical Research Charities 

1. Research underpins our understanding of disease, enabling us to develop new methods of prevention 
and treatment and improve the standards of care that patients receive. We are a coalition of charities and 
organisations who fund and support health research in the UK. We are committed to ensuring that research and 
innovation sit at the heart of the NHS to improve all aspects of patient care, deliver cost-effective healthcare and 
facilitate the growth of a strong commercial life sciences sector, bringing the maximum benefits to patients. We 
welcome the opportunity to comment on the proposals contained within the draft Care and Support Bill from 
the perspective of health research. 
 
Key points 
 
• Research training and experience are key components of education and training and will be vital to 
enable the Secretary of State, NHS Commissioning Board and Clinical Commissioning Groups deliver on their 
duties to promote research.  
 
• We welcome the inclusion of a duty to have regard to the need to promote research on Health 
Education England and Local Education and Training Boards but believe this should be strengthened in line 
with that across other NHS bodies to ‘promote’ research. 
 
• We welcome moves to strengthen the relationship between academia and the NHS which will benefit 
research, innovation and ultimately patients and we are pleased to see this reflected in the draft legislation. 
LETBs should be closely aligned with academic health alliances to allow this partnership to be fostered through 
education and training. 
 
• We welcome the establishment of the Health Research Authority as a non-departmental public body 
with a focus on promoting the co-ordination and standardisation of a proportionate approach to regulation of 
health and social care research in the UK. 
 
• We would welcome further clarification of the relationship between the HRA and those responsible for 
research governance in the NHS to ensure these bodies work in concert to address complexity, duplication and 
delays in obtaining research permissions from NHS Trusts. 
 
• It is important for the HRA to have a strong public face to both underpin public confidence in 
regulation and demonstrate progress to potential investors in UK health research. 
 
Introduction  

1. We are limiting our comments to the proposals to establish the Health Research Authority (HRA) and 
Health Education England (HEE) in primary legislation, both of which have considerable importance for 
undertaking and realising the benefits of medical research. 
 
2. Throughout the passage of the Health and Social Care Act 2012, we consistently emphasised the value 
of the HRA and the system for professional education and training of the NHS workforce to successfully embed 
research throughout the NHS. We welcome the proposals to establish the HRA and HEE in primary legislation 
and the opportunity to comment on these. 
 

Health Education England 
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3. To undertake and realise the benefits of health research and to efficiently translate new innovations into 
practice, the NHS must have a workforce that is appropriately trained and supported. It is important to ensure 
that Health Education England (HEE) and the Local Education and Training Boards (LETBs) are constituted, 
supported and resourced to deliver this. 
 
Research duties 
 
4. We welcome the duty on HEE to ‘have regard to the need to promote research”. This duty must be 
placed at the forefront of the planning and implementation of education and training.  
 
5. However we should go further than this. HEE should champion research within the new education and 
training system and this role should include work, for example, ensure that academic trainees are able to 
navigate a well-defined career path, with sufficient flexibility. We therefore believe that the HEE’s duty towards 
research should be strengthened to require HEE to “promote research”. 
 
6. With the passage of the Health & Social Care Act, we were pleased to see the introduction of a strong 
duty to “promote” research and the use of research evidence across the Secretary of State, NHS Commissioning 
Board and Clinical Commissioning Groups. Strengthening the duty on HEE would therefore introduce 
consistency across the NHS and recognise the vital role played by education and training in promoting research 
and innovation in the NHS and in delivering these duties. To deliver a research-centred NHS, education and 
training must equip the workforce to utilise the latest knowledge and research to deliver first class care. We 
understand that this duty extends to the LETBs as committees of HEE and would welcome explicit clarification 
that this is the case. 
 
7. It is important that education and training budgets are of sufficient size and appropriately protected to 
enable HEE and LETBs to deliver their duty towards research. We are pleased to see that the need for effective 
reporting arrangements is acknowledged in the draft clauses. These arrangements must ensure that HEE and 
LETBs are held to account for their performance in delivering on their research duty. 
 
Strengthening the partnership between academia and the NHS 
 
8. The government has acknowledged the importance of stronger partnerships between academia and the 
NHS. Such partnerships can be fostered through education and training. We therefore believe it is important to 
ensure that education providers, including higher education institutions (HEIs) play a core role in the new 
arrangements for workforce planning, education and training, contributing their expertise to develop a holistic 
approach to training to support service provision and academic investigation within the new NHS architecture. 
As such, we welcome steps to require HEE to receive representation from education providers (clause 60). We 
understand that HEE plans to maintain and develop many of the advisory structures already in place around its 
predecessor bodies. This presents a valuable opportunity to review and build on the provision of academic 
expertise to HEE to ensure it is operating effectively. We also welcome the entitlement of education providers to 
serve on the governing boards of LETBs (clause 62) which will play a valuable role in ensuring that LETBs are 
closely aligned with academic health alliances such as the Academic Health Science Networks. This will 
underpin the co-development of educational provision that is service sensitive, as well as academically and 
professionally informed. 
 
9. Effective relationships between LETBs and Academic Health Science Centres and Academic Health 
Science Networks will be essential to maximise the opportunities for these alliances to foster and support 
research and deliver real benefits to patients, in the process developing a research-ready workforce for the 
future. While the specific arrangements will be locally determined, effective communication and opportunities 
to share best practice will help deliver success across the country. 
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Health Research Authority 
 
10. Medical research charities are focused on ensuring their investments bring the maximum benefits to 
patients. As such, medical research charities have a responsibility to ensure their investments accelerate 
improvements in healthcare for patients and so therefore support streamlining the regulatory system to deliver a 
clear, effective and proportionate regulatory pathway. 
 
11. We welcome the work of the HRA since its creation as a Special Health Authority and the proposals 
contained within this Bill to establish the HRA as a non-departmental public body.  To reduce the complexity of 
the regulatory and governance environment for health research in the UK, regulation must be proportionate, 
coordinated and standardised across the UK. We are pleased to see clarification of the HRA’s role in promoting 
this. We also welcome the clarity provided that the HRA will work closely with the health regulatory functions of 
the devolved administrations and is able to exercise some functions on their behalf where appropriate; the 
success of this relationship is vital to lead to well-integrated, proportionate regulation across the UK. 
 
Streamlining NHS research permissions 
 
12. The process of obtaining research permissions from NHS Trusts has been identified as a significant 
barrier to research projects in the UK, introducing delays and increasing costs 43. This process remains the 
responsibility of NHS providers and we welcome action taken by the NIHR to streamline this process44. There is 
mention in Factsheet 8 accompanying the Bill that the HRA would “have a role as part of a national system of 
research governance, promoting a proportionate approach among all those involved in research, including for 
example NHS providers”.45 We welcome this and believe the HRA can play a valuable role alongside the NIHR. 
The HRA’s recently launched feasibility study to provide a single, quality-assured HRA assessment to replace 
duplicated aspects of local research governance is a welcome step towards this.46 Should this prove successful we 
would welcome the HRA taking on this quality-assurance role. We would welcome further clarification of the 
relationship between HRA and those responsible for research governance in the NHS. 
 
Public confidence 
 
13. Central to effective regulation is public confidence. To earn this confidence, alongside delivering a 
clear, effective and proportionate regulatory pathway, a regulator must develop a recognisable ‘brand’, 
communicating this work to the public, researchers, academia, industry and charities. 
 
14. An important factor in this is ensuring regulation remains appropriate as science progresses and public 
views evolve. We welcome the duty under 68(5) for the HRA to keep under review matters relating to the ethics 
of health or social care research and matters relating to the regulation of such research. This horizon-scanning 
role is particularly important as the HRA takes over responsibilities for regulating the use of patient data for 
research47.  It is important that the HRA is supported and has access to the expertise needed in order to deliver 
                                                       
43 Academy of Medical Sciences, A new pathway for the regulation and governance of health research, 2011 

44 HM Treasury|BIS, The Plan for Growth, 2011 - http://cdn.hm-treasury.gov.uk/2011budget_growth.pdf 

45 The draft Care and Support Bill – Health Research Authority (HRA), Factsheet 8 http://www.dh.gov.uk/health/files/2012/07/Care-and-
Support-Bill-Factsheet-8-Health-Research-Authority.pdf 

46 NHS, HRA given go-ahead for feasibility study: HRA assessment for approval of research in the NHS, 30 November 2012 - 
http://www.hra.nhs.uk/hra-news-and-announcements/hra-given-go-ahead-for-feasibility-study-hra-assessment-for-approval-of-
research-in-the-nhs/  

47 Recent media coverage of proposals to expand the use patient data for research have reflected public concern over how this will be 
governed and regulated – Daily Mail, August 2012, Millions of patients' data to sold off for research after Cameron announces radical 
plan to change NHS constitution- http://www.dailymail.co.uk/news/article-2182374/NHS-patients-data-sold-pharma-firms-
research.html#ixzz28ywIb2fH, Telegraph, December 2011, Animal test firms given your NHS data - 
http://www.telegraph.co.uk/health/healthnews/8933721/Animal-test-firms-given-your-NHS-data.html 
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this duty. This may include conducting independent deliberative dialogue and public consultations to address 
questions raised by scientific progress. This process is valuable to ensure the views of the public are taken into 
account as policy is developed, providing an overview of public and expert opinion to inform government and 
parliament in making decisions. For the important constituency of medical research charities and the patient 
groups allied to them, such consultation processes proved a valuable route to ensure their voice is heard as 
policy is developed. This methodical, inclusive and public-facing approach is valuable in underpinning public 
confidence in the regulation of ethically sensitive areas. 
 
15. It is also important for the HRA to demonstrate its effectiveness – publicly setting objectives and 
measuring progress to demonstrate to an international stage of potential investors progress in streamlining the 
regulatory and governance pathway for health research across the UK.  
 
16. This public face should not distract from the HRA’s work in streamlining the regulatory and 
governance pathway in the UK but should be seen as complimentary to this process and appropriately 
supported and resourced.  
 
January 2013 
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Barnardo’s 

Care and Support 
 
1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
 
Barnardo’s welcomes the measures in Part 1 of the draft Bill which introduce significant steps to strengthen the 
rights of adult carers. However, despite the Government not intending to weaken young carers rights but instead 
separate them in law from adult carers rights, we are concerned that some clauses in Part 1 of the Bill will leave 
young carers with lesser rights than adults and a confusing legal framework to navigate. 
 
Barnardo’s welcomes clauses in Part 1 of the draft Bill which seek to prevent people’s need for support.  
 
Barnardo’s welcomes, for example, Clause 7 which introduces a new duty for local authorities to provide or 
arrange the provision of services, facilities and resources which will contribute towards preventing or delaying 
needs for care and support or reduce those needs. Barnardo’s welcome any measures which would protect 
children and young people from taking on inappropriate levels of caring for a family member. 
 
However, the draft Bill misses other vital opportunities to promote early intervention and prevention by not 
making it clear how whole families should be supported to prevent or reduce inappropriate or harmful levels of 
caring. Only in the regulations does the draft Bill provide for local authorities to have regard for the needs of the 
whole family. It is particularly troubling that there is no obligation on Adult services to identify whether there 
are any children or young people in the household; if so whether they have any caring responsibilities; whether 
they need support to protect them from inappropriate levels of caring; or whether the adult needs additional 
support so that they are not relying on the support of the carer. 
 

The legislation needs to ensure that adults needs are assessed in relation to their parenting role and met so that 
inappropriate caring by children is prevented.  

Whilst the draft Bill creates a new duty on local authorities to promote an adult’s well-being, it is unclear to what 
degree this would include supporting disabled parents or enabling disabled people to exercise their wider family 
responsibilities. This lack of clarity/ oversight must be addressed because where disabled adults have appropriate 
support, the well being of children who might otherwise have had to become “young carers” or take on 
inappropriate levels of caring is significantly improved.  

The clauses on transitions should apply to all young carers, not just those who meet the thresholds for statutory 
children’s services. 
 
5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
Barnardo’s welcomes the new duties introduced by Clause 4 in the draft Bill for local authorities to cooperate 
with partners in promoting the wellbeing of adults needing care and support and of carers in meeting their 
needs. We particularly welcome the introduction of the duty for local authorities, where it is relevant, to make 
arrangements so that there is cooperation between adult social care officers and housing officers and the 
Directors of Children’s services.  
 
However, in order to meet the needs of young carers, there must be a more explicit requirement in the 
legislation for adult and children’s services to work together. It is necessary to look at both the children’s statute 
and proposed adult framework to ensure that both children’s services and adult’s services are responsible for 
meeting the needs of young carers. Currently the draft Bill separates the law for young carers but it is vital that 
the adult statute promotes a whole family approach so that in meeting adults needs adult services identify and 
properly support young carers. 
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Whilst community or voluntary organizations such as Barnardo’s, are not statutory partners, they often provide 
vital services on behalf of or in partnership with the local authority, as is the case for many of the young carers’ 
services that Barnardo’s provides. As such, these organisations too should be identified as a group of 
organizations the local authority should cooperate with to meeting the needs of carers, and greater clarity is 
needed as to how they are to cooperate when they are providing services on behalf of the local authority.  
 
6. What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care and 
support? 
 
The decision to limit the scope of the draft Bill to a specific group of carers (namely adults caring for adults) 
misses an opportunity to improve the rights of all carers including adults caring for children and young carers. 
The draft Bill represents an important step forward in the development of carers’ rights, their recognition and 
the vital support that they need, to confine this progress only to adults who care for adults creates a significant 
gap in the rights of different carers. Carers are carers and should be supported based on need not age.  
 
The Department of Health has advised that “the draft Bill is not intended to remove any existing rights for 
young carers….the provision which relate to young people …are in addition to the existing rights of young 
carers and not intended a replacement.” However, whilst the draft Bill may not be replacing these rights, it does 
not improve them as it does for adults. Young carers will still have to undertake regular and substantial care 
whereas adult carers will be exempt from this requirement and young carers or their parents will still need to 
request an assessment whereas the draft Bill introduces a single duty to assess adult carers when they appear they 
“may” need support.  
 
Consolidating provisions relating to adult carers from previous legislation creates neat codified legislation, with 
‘clear legal entitlements to care and support’ for adults, whilst young people are left with piecemeal leftover 
legislation that practitioners will struggle to navigate through.48  This decision makes little sense to practitioners 
on the ground who need to advocate for young carers and protect their rights. The area of young carers work has 
long faced the challenge of a confusing legislative framework and the proposed draft Bill has the potential to 
make matters worse- by apparently providing a clear picture of carers rights whilst effectively excluding some of 
the most vulnerable carers. 
 
It is appropriate for there to be provision under children’s legislation because emphasis needs to be on the child 
first (rather than the caring role) and preventing the risk of caring which impacts children’s wellbeing and life 
chances. However, there needs to be provision in children’s legislation as well as not instead of adult legislation 
in order to ensure that adult’s needs are met (thus preventing inappropriate caring) and that children with 
potential caring roles are identified as part of the adult’s assessment.  
 
8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users of 
services sufficient?  Would you suggest any improvements to these provisions? 
 
Barnardo’s welcomes Clause 1 of the draft Bill which introduces a duty for local authorities who are making 
decision with and about individual, to have regard for the adults wishes and feelings the importance of their 
participation in decisions and ensuring decisions have regard to the adult’s circumstances and not just adult’s 
age or appearance of any condition.  
 
Clause 1 (3) (e) specifies that local authorities must consider ‘achieving a balance between the adult’s wellbeing 
and that of any friends or relatives who are involved in caring for the adult”, however, the bill provides no 
requirement for the local authorities to identify whether there are children or young people in the household or 
if they have a caring role. If Clause 1 (3) (e) is to be fulfilled then there must be an explicit requirement on the 
face of the Bill for Local Authorities to identify whether there are children or young people in the household and 
if they have caring responsibilities.  
 

                                                       
48 Draft Care and Support Bill, July 2012. 
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The compartmentalisation of adult and children’s service practitioners that the draft Bill would embed goes 
against the National Carers Strategy priority, the guidance on assessing young carers under the Carers Acts, 
Social Care Institute for Excellence’s recommendations on good practice and the Memorandum of 
Understanding on young carers between the Association of Directors of Adult Social Services and the 
Association of Directors of Children’s Services which promote a holistic, family based approach.49 Family 
approaches, such as those used by Barnardo’s reduce the number of young carers that slip through the net and 
we are concerned that it would be a missed opportunity if this is not enshrined in legislation. 
 
Responsibilities of local authorities 
 
15. What are the best ways to increase the numbers of people identified as carers? What are the risks and 
benefits of placing a duty on public bodies to identify carers? 
 
Barnardo’s knows that there are so many young carers who are not identified – they may not recognise 
themselves as carers, they may know no different, they may want to care. The fact that the draft Bill does not 
provide a duty for the local authority to meet identified needs of an individual following an assessment if the 
individual does not ask the authority to or if they are above the financial limit, further illustrates the possibility 
that many young carers will continue to carry out caring responsibilities unsupported. 
 
Whole family assessments are a vital means by which young carers are identified. The draft Bill provides for 
regulations on carrying out a whole family assessment as part of an assessment of an adult with care needs or as 
part of a carers assessment. The regulations prescribe that on carrying out the assessment local authorities must 
have regard to the needs of the family of the person to whom the assessment relates. However, implementation 
will depend on how the regulations are drafted and good practice. The bill does not make it clear how a whole 
family needs assessment will relate specifically to the duties to meet the needs for care and support and a carer’s 
need for support or support planning.  
 
There needs to be a stronger framework for a whole family approach on the face of the Bill, rather than in 
regulations, so that in meeting adults’ needs, adult social services identify and properly support young carers 
without relying on children to provide part of the care.  
 
Transition from children’s care and support services 
 
24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
 
Barnardo’s welcomes Clause 39 which introduces an assessment of a child’s needs for care and support on 
transition from children to adult care and support, and specifies that a young person must continue to receive 
children’s services (under the Children’s Act 1989) until such a time as adult services have carried out an 
assessment and are ready to meet their needs. This is a much needed development to ensure continuity of care 
and support at the critical point of transition. 
 
However, whilst the draft Bill introduces this useful provision for transition planning, Barnardo’s is concerned 
that this only refers to services under the Children’s Act 1989, that is there is a requirement that the young carers 
or their parent actively requests an assessment and that they or a member of their family are in receipt of 
services under Section 17 of the Children’s Act 1989.  
 
It is inconsistent that young carers or their parents must actively request an assessment when the draft Bill 
introduces a duty to assess adult carers when they appear they ‘may’ have need for support.  

                                                       
49 Recognised, valued and supported: next steps for the Carers Strategy, The Department for Health, 2010; Think child, think parent, think 

family: a guide to parental mental health and child welfare, SCIE Accredited Guide 30, July 2009; Working Together to Support Young 
Carers and their Families. A Template for a Local Memorandum of Understanding between Statutory Directors for Children’s Services 
and Adult Social Services, August 2012.  
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The requirement that a young carer or a member of their family must be in receipt of services under Section 17 
of the Children’s Act 1989 in order to request an assessment is a higher test than exists in current legislation and 
a higher test than the adults caring for adult provisions. It also does not reflect the threshold at which young 
carers should be receiving support services, only a minority of the young carers that Barnardo’s young carers 
services work have been formally identified as “children in need.” For example, approximately 20% of the young 
carers that Barnardo’s Indigo service in Essex works with are in receipt of Children in Need Plans or more 
intensive statutory support. The vast majority of the young carers are not and yet they are still in need of the 
support services. 
 
Barnardo’s is concerned that combined with the stringency of most local authority eligibility criteria for 
children’s services, this would mean that so many young carers who may not meet “children in need” thresholds 
will not be appropriately identified and supported.  
 
To withhold assessments until a crisis arises represents a significant barrier to early intervention, prevention of 
inappropriate caring, and goes against the very purpose of our child protection system; but also in this age of 
austerity it makes no financial sense (the cost of a child in crisis is much greater than the cost of supporting a 
family to prevent a child carrying out inappropriate caring duties). 
 
It is not acceptable that children and young people are allowed to continue to care alone without any support, 
and are able to be in positions where their caring responsibilities might become too much for them to cope with. 
It is unacceptable that only then - when the child‘s situation is considered to actually be a safeguarding issue - 
that they reach the thresholds for support from children’s social care services. By then the damage has already 
been done – the child’s performance at school may be deteriorating, their personal and social development 
might be suffering, their emotional health could be at risk.  
 
January 2013 
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The British Medical Association (BMA) 

Care and Support - General 
 
What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this Part of the 
draft Bill? 
  
1. The BMA broadly welcomes the Draft Care and Support Bill.  We believe that, taking into account the 
changes that need to be made, the Government should legislate as soon as possible. This should be accompanied 
by robust plans for funding adult social care which were omitted from the Draft Bill. Without a solution to the 
ongoing funding crisis, the social care system will continue to struggle under the pressure of an aging population 
with complex health and social care needs. 
 
2. The BMA believes that reform of social care services is long overdue. We support greater collaboration 
between health and social care services and the breaking down of barriers that do not benefit patients.  We 
welcome the Government's intention in the Draft Bill to provide greater clarity on and access to care. 
Modernising the legal framework for social care would be a very positive step towards ensuring that the social 
care system is fit for purpose. We are particularly supportive of measures to improve the information available 
for people to better prepare for the future. 
 
3. The BMA is also generally supportive of the aim to create a more personalised social care system. 
However, we have concerns over the expense, complexity and adverse effects of basing a system of social care 
commissioning upon the choices and decisions of individuals holding personal budgets, rather than for 
populations and communities as a whole.  
 
4. The BMA has set out the principles upon which a reformed social care system should be developed: 
 
• Care should be user-focused and personalised: 
o The views and experiences of service users, their carers and families must be central to any social care 
reform.  
o Care and support should be designed around the needs of service users, not around existing patterns of 
service delivery, in order to provide personalised, responsive care.   
 
• The care system should be consistent and transparent: 
o Entitlement to care and support should be based on need, not on postcode. National eligibility criteria 
and portable assessments would help to ensure greater consistency and prevent duplication. 
o The public should be given a clearer understanding of what they will be expected to pay for and what 
they can expect to receive free at the point of delivery as part of their healthcare. 
o Funding arrangements for social care should be fair and transparent and open to wide public debate. A 
partnership of state and individual funding, ensuring that premia are related to ability to pay, is the most 
favourable model put forward to date. 
o The legal framework for social care should be simplified and rationalised. 
 
• Reform should be evidence-based and focused on improving outcomes for service users and for the 
system. 
 
• Closer integration of health and social care should be encouraged, where evidence shows it can be 
beneficial to patients and service users. This should include the alignment of financial incentives. Doctors should 
be encouraged to play a leading role in any initiatives to integrate care. 
 
5.  The Draft Bill is an important first step in reforming the current complex, unsustainable and inefficient 
system of social care.  
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Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater integration within 
the NHS and with care and support and housing? 
 
6.  The BMA believes that it is positive that the Draft Bill includes an explicit duty in Clause 6 for local 
authorities to act with a view to ensuring integration of care and support services with health services where it 
would benefit service users and carers. This supports provisions in the Health and Social Care Act 2012 which 
confer similar duties on to the NHS Commissioning Board and clinical commissioning groups to exercise their 
functions with a view to securing integrated health services with social care services.  
 
7.  This recommendation also recognises the strong interdependence between health and social care. Spending 
on social care could reduce inappropriate use of NHS resources by, for example, reducing the number and 
length of hospital stays.  
 
8.  It is hoped that the establishment of Public Health England and the integration of public health teams into 
local authorities will help to bring about a more effective care model whereby public health issues can influence 
policy and truly integrated care can be achieved. Ideally the BMA envisages that public health teams working for 
local authorities but providing healthcare public health advice to Clinical Commissioning Groups (CCGs) may 
be able to foster much closer liaison between local authorities and CCGs. This would help local authorities to 
develop targeted and evidence-based social care programmes specifically designed to help reduce unnecessary 
NHS expenditure, while maintaining high quality care 
 
Responsibilities of local authorities 
  
What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill? 
 
9.  The BMA broadly supports a cost sharing model to fund social care between the state and the service user. 
However, we have concerns about the potential for local authorities to impose administrative charges on service 
users for assessments and for putting care arrangements in place, as permitted in Clause 14(1)(b) of the Draft 
Bill. Whilst the financial arrangements for any resultant care may be shared between the state and the service 
user, the potential for upfront costs for assessment and administration may deter individuals from seeking help.  
 
10. In order for local authorities to exercise their functions on adult social care, Clause 4 sets out the variety of 
organisations with which they should cooperate. This includes various NHS bodies that might be operating in 
the area, but omits non-NHS organisations providing health care services. Consideration should be given as to 
whether this should include other providers of NHS-funded services, such as third sector, independent and 
private providers, who may be commissioned to provide services by the NHS Commissioning Board or local 
clinical commissioning group.  In circumstances where public health doctors are employed by universities as 
clinical academics, then local authorities should be expected to work with such doctors as appropriate. 
 
Assessment and Eligibility for Social Care 
  
What are the risks and benefits associated with self-assessment for care and support as proposed in the draft Bill? 
  
11.  We note that the Secretary of State is under a duty to make regulations to prescribe the eligibility framework 
which will set out the process by which local authorities determine eligibility, and may include setting a single 
threshold for defining eligible needs. These regulations are key to ensuring consistency of provision and ending 
the postcode lottery that currently exists, due to the variation in how eligibility criteria are operated between 
local authorities.  
 
12. The BMA is concerned that the legislation does not provide any mention of an appeal process for individuals 
who disagree with the assessment made of their care and support needs, and the personal budget allocated to 
them. This is vital to protect vulnerable individuals from being denied access to services they need and are 
entitled to.  The process for appeals should be set out in the Draft Bill.  
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13. The commitment to keeping the care and support plan assessments under review, as set out in Clause 26, is 
welcome. However, the lack of any guidance on time limits for review is concerning, as is the need for 
reassessment to be decided by the local authority rather than at the request of the individual. This should be 
strengthened to require local authorities to actively review care and support plans and assessments within 
specific time frames.   
 
What are the best ways to increase the numbers of people identified as carers? What are the risks and benefits of 
placing a duty on public bodies to identify carers? 
 
14. The BMA believes it is crucial that, along with service users and their families, carers must be central to any 
social care reform. It is positive that there is a requirement for local authorities to consider needs on a longer 
term basis.50 Under the Carers and Disabled Children Act 2000, a carer has the right to ask a local authority for 
an assessment of needs for care and support, and the local authority must carry out this assessment ’if it is 
satisfied that the person cared for is someone for whom it may provide or arrange for the provision of 
community care services.’ However, in Clause 10(1), it is up to the local authority to determine the need for 
assessment, based on whether it appears that a carer may have need for support. This appears to weaken a carers 
right to demand an assessment. The BMA believes that a carers right to ask and receive an assessment should 
remain and this should be included in the Draft Bill.  
 
Do you consider that variable local charging regimes for services are compatible with national eligibility criteria, 
and any future funding changes involving capping individual financial liability? 
 
15. The BMA believes that assessments and treatment of patients should be based on clinical and social need 
rather than where they live. The current system presents insuperable barriers to recipients of social care when 
they want to move to different parts of the UK.  
 
16. Anecdotal evidence from BMA members suggests that the barriers are particularly prevalent when people 
consider whether an elderly relative should move closer to them. Under the current system, it is extremely 
difficult, or even impossible, to find out what social care provisions are offered in a local area before the recipient 
of social care services has moved to the area. The BMA argues that any delay in assessment and provision of 
social care services can lead to an unnecessary burden being placed on the healthcare system. 
 
17. The BMA is pleased that a duty on local authorities to support and facilitate continuity of care when a person 
moves through portable assessments has been set out. Clause 31 is an improvement on the current system, 
which does not support or facilitate the portability of assessment and needs. This can leave individuals in parts 
of the country they do not wish to be in, whilst waiting for an assessment from the local authority. Variations in 
local charging schemes may undermine portability of assessments and available care packages.  
 
18. However, the BMA would like to see further action to address the issue of varying levels of services across the 
country, and to provide for national eligibility criteria. This would lead to greater consistency and prevent 
duplication 
 
Care Planning and personal budgets 
  
Do the care and support plan provisions allow adequately for input from service users and carers?  
 
19. The BMA supports the proposal that those with care and support needs will be supplied with a formal care 
plan, or a care and support plan, setting out the needs and how they will be met. Doctors and other health 
professionals play a crucial role in supporting many care service users. Clause 24(8) and (9) should be amended 
so that the local authority is required to provide a copy of an individual’s care and support plan to be included 
within medical records. This may not need to be the whole plan, but could instead be a summary which 

                                                       
50 Clause 10(1) states that a local authority has a duty to consider current needs as well as those which may arise in the future. 
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provided important details such as the relevant professionals and emergency contact details. The joined up 
approach would also serve to encourage better integration between health and social care services.  
  
Does the draft Bill make adequate provision to help people achieve personalised care and support and to manage 
the payment process?  
 
20. Whilst the BMA has raised concerns about the introduction and implementation of personal budgets, and 
the extension of these to health care, the BMA is concerned about the ambiguity afforded in conditions set out in 
Clause 28 about when local authorities make direct payments.  Clause 28(7) sets out a condition of payment 
which is ‘that the local authority is satisfied that making direct payments to the adult or nominated person is an 
appropriate way to meet the needs in question.’ This is ambiguous and could be used by a local authority to 
make unjustified funding decisions at the expense of an individual. There are further examples in 29(9) and 
30(2).  
  
Transition from children’s care and support services 
  
Will the draft Bill’s provisions smooth transition from child to adult services, and should they be extended in any 
way? 
 
21. The BMA notes the intended membership of Safeguarding Adults Boards (SAB) which includes the CCG for 
that local area. The BMA agrees that this is appropriate and that a suitable member of the CCG should be on the 
SAB.  
 
Discharge of hospital patients with care and support needs 
  
Does the draft Bill promote greater integration between health, social care and housing around hospital discharge?   
 
22. Whilst the Bill requires cooperation between social care and housing departments within local authorities, 
and for cooperation between local authorities and the NHS, there is no explicit requirement in the draft Bill for 
direct cooperation between health and housing which may be required around hospital discharge.  Clause 6 on 
integration deals with integration between care and support provision and health provision but does not refer 
specifically to housing arrangement. Without explicit reference to integration of these elements of wellbeing, it is 
not specifically promoted within the draft Bill.     
   
Health Provisions - General 
  
What is your view of Part II of the draft Bill (health)? In your view, are there any omissions in this part of the Bill? 
 
23. The BMA has previously raised concerns with the proposed reforms to education and training as a result of 
the Health and Social Care Act 2012. The BMA believes that whilst improvements could be made to the current 
system of medical education and training, the current structure broadly works and is not in need of radical 
reform. It has developed progressively, resulting in highly complex interactions between different structures and 
organisations. These interconnections may not be inherently obvious and could be inadvertently damaged 
through poor implementation of ill thought out changes, however well intentioned, leading to unanticipated 
disruptions.  
 
24. However, as changes to the education and training system are now inevitable and underway, it is essential 
that they are implemented correctly and supported by the appropriate legislation. The BMA therefore recognises 
the need for the provisions within the Draft Bill. 
 
Are the powers envisaged in the draft Bill for Health Education England sufficient, especially in relation to long-
term workforce planning? Does the draft Bill set out HEE’s powers clearly, along with its relationships with other 
bodies, especially the Local Education and Training Boards? 
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25. The BMA welcomes Clause 55 in the Draft Bill, which introduces more detail on the duty of the Secretary of 
State for Health to exercise his/her functions to secure an effective system for the planning and delivery of 
education and training for healthcare workers. Workforce planning should be undertaken at a national level, 
with the priorities set by the Secretary of State, supported by evidence from the Centre for Workforce 
Intelligence. The Secretary of State duties should be extended to include the responsibility to determine the 
number of persons with the skills and training required to work as care workers for the purposes of the health 
service throughout England. The workforce needs in Wales, Scotland and Northern Ireland should also be taken 
into account, as the workforces heavily commingle. This number should be published in the document referred 
to in Clause 58(1). 
 
26. The use of the word ‘sufficient’ in Clause 56, when referring to the number of required skilled care workers 
for the health service, is too broad. The BMA would like a duty placed on HEE to avoid a significant oversupply 
of any part of the medical profession, as well as a local or national shortfall. The word ‘sufficient’ could be 
amended to reflect this, or this could be made more explicit in Clause 59(a). 
  
27. The BMA is concerned that there is a lack of provision for long-term planning at a local level within the 
legislation. As set out in Clause 58(3)(a), HEE have to produce a document which sets out its priorities in 
relation to education and training for a period specified in this document. The BMA believes that HEE should be 
required to set priorities over a long term period (i.e. at least 10 years, correlating to the maximum planned 
duration of training for a doctor).  LETBs are only required to produce an education and training plan for each 
financial year, (Clause 64(1)) but must make this plan in accordance with the document produced by HEE 
setting out priorities (Clause 64(3)(c),(d)).  This does not allow for necessary evaluation or long term strategic 
thinking when planning the healthcare workforce at a local level, and may result in a number of unintended 
consequences that could have a negative impact on patient care.  LETBs should be required to make plans for 
the delivery of education and training over a longer period than a single financial year, in accordance with the 
priorities set by the Secretary of State and HEE.    
 
28. The requirements in Clause 61(4) (b), (c) and (d), that healthcare services should cooperate with the LETB 
governing body ’in such a manner and to such an extent as the governing body may request’ are a concern. The 
requirements are extremely vague, and could potentially lead to unreasonable and burdensome requests being 
made of providers. These requirements would have a disproportionate impact on GP practices due to their 
smaller size. In the absence of information about the intention of these requirements and what may be asked of 
providers using them, they should be removed from the Draft Bill.  
 
29. Alternatively, at the very least, LETBs should be required in legislation to take into account the size of a 
provider and the impact of their request when making requests about cooperation or provision of information. 
Related to this, in order to ensure a level of reasonableness in requests made, Clause 61(4)(b) and (c) should also 
be amended to ensure any requests are reasonable: 
 
(b) co-operates with the governing body of the LETB of which it is a member (or, where it is a member of more 
than one LETB, with the governing body of each LETB of which it is a member), in such manner and to such 
extent as the governing body may reasonably request, in planning the provision of, and in providing, education 
and training for care workers; 
(c) provides the governing body with such information as it may reasonably request; 
 
Are the proposed arrangements for the governance and accountability of HEE and the LETBs robust enough? 
 
30. In the Draft Bill, Clause 60(2) states that HEE must only ensure that it receives representations from the 
following: persons who provide health services; persons to whom health services are provided; carers for persons 
to whom health services are provided; care workers; bodies which regulate care workers; and persons who 
provide, or contribute to the provision of, education and training for care workers. One of HEE’s main functions 
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is to bring together the interests of key groups51 to oversee and shape the development of the public health and 
healthcare workforce. In order that it can do this effectively, care workers, or representatives of those care 
workers, who receive education and training, should be included in the groups to be consulted. 
 
31. Regarding the governance arrangements for LETBs, the BMA believes that it is unclear whether the members 
of a LETB are individuals or provider organisations. This lack of clarity is also reflected in Clause 62(3) which 
states that the members of the governing body of an LETB must include members of the LETB.  
 
32. The LETB authorisation criteria states that ’LETB governing body membership should include 
representatives from the education sector and provider representatives drawn from primary, secondary and 
community care to represent the full range of local health services.’ For this reason, that Clause 62(3) should also 
be amended to reflect that the members of a LETB governing body must include persons who provide education 
or training for care workers, or for persons wishing to work as care workers, and who are in the area in which 
the members who provide health services do so, or alternatively a representative of these persons.  
 
33. LETBs should only undertake functions that are clearly delegated to them by HEE; therefore the BMA is 
concerned by the vagueness in Schedule 6 regarding LETB functions and actions. Schedule 6 paragraph 4(1)(a) 
states that regulations may give governing bodies of LETBs additional functions relating to the provision of 
education and training. Therefore, Clause 63(2) should be amended to: 

In carrying out its main function, and any additional functions (see Schedule 6 paragraph 4(1)(a)), the governing 
body of an LETB must represent the interests of all the members of that LETB. 

34. Schedule 6 paragraph 4(2) also states that the governing body of a LETB may do anything which appears to it 
to be necessary or desirable for the purpose of, or in connection with, the exercise of its functions. There should 
be clear accountability structures in place for these additional actions undertaken by a LETB, with due regard for 
any consequences on other organisations and individuals. This should be set out in the schedule.  
 
35. Domain 2 of the LETB Authorisation Criteria, as published by HEE, details the requirements of meaningful 
engagement with partners. It explicitly states that LETBs are required to have mechanisms and plans in place to 
communicate and engage with stakeholders of all sizes, including patient/public groups, on a regular and timely 
basis, in order to be fully authorised. Clause 64(4) should therefore reflect this. When preparing its education 
and training plan, the governing body must involve all key stakeholders. 
 
Is the Government’s goal of greater integration within the NHS and with care and support facilitated by the HEE 
provisions? 
 
36. It is not clear how the establishment of HEE will help with integration within the NHS. Although education 
and training for medical professionals will be now be managed by a multi-professional organisation, it will still 
be delivered in the same way it always has. 
  
Health Research Authority 
 
Will the powers envisaged for the Health Research Authority be effective, and is there a risk of conflict between 
transparency in the publication of research results and patient confidentiality?  
 
37. The BMA strongly supports the establishment of the Health Research Authority (HRA) and welcomes the 
opportunity it provides to improve and streamline the approvals process for research, making it more efficient 
and less bureaucratic. We also welcome recognition of the current unnecessary barriers to undertaking good 
quality research in the UK and the Government’s clear commitment to making improvements.  

                                                       
51 Healthcare providers, patients, commissions, the education sector, the professions and staff 
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38. The BMA is concerned that the most significant block to medical research in the UK, the research 
governance processes of individual trusts, is not tackled directly in the objectives and functions of the HRA as 
set out in Clause 67. The commitment set out by the Government to ensuring the autonomy of local NHS 
organisations appears to be preventing effective and efficient regulation.  
 
39. We are not aware of there being concerns regarding a conflict between transparency in the publication of 
research results and patient confidentiality.  In the vast majority of cases the results of research would be 
published on an aggregate basis with individual patients not being identifiable in the publication.  Population 
data would also be anonymised or pseudonymised.  In instances where named patients are referred to this would 
only be with their explicit and informed consent.  
 
40. There have been some concerns expressed that the HRA may have some role in promoting the UK's research 
capacity as well as acting as the regulator of medical research which could be seen as conflicts of interest. These 
concerns have been reinforced by the statement in paragraph 2.7 of the summary of the Draft Bill which 
includes, among the reasons for setting up the HRA, ‘encouraging investment in research'. We would welcome 
further clarity on how the Government sees the role of the HRA in this regard.  
 
41. The BMA would like the General Medical Council to be included in the list of bodies with which the HRA 
must co-operate (Clause 68(1)). This relationship would relate to the regulation of doctors that undertake 
medical research. The BMA also believes that a relationship with the UK Research Integrity Office should be 
explicitly mentioned in Clause 68(1). 
 
42. In addition to setting out the bodies with whom the HRA should co-operate with a view to co-ordinating 
and standardising practice relating to the regulation of health research, the BMA would welcome a clearer 
statement about the bodies with whom the HRA should consult when preparing guidance and good practice. 
The BMA believes that bodies representing medical professionals should be amongst those the HRA would be 
required to consult.  
 
43. The BMA recognises that there is concern about the HRA making decisions about access and processing of 
confidential personal health data for health research purposes whilst also hosting the panel which will be 
established to advise and provide safeguards to ensure that the use of such data is necessary and ethically sound. 
The BMA would like further clarity on the precise arrangements for decisions about the use of confidential 
patient information and how the two functions within the HRA will be kept separate.  
 
Human Fertilisation and Embryology Authority and Human Tissue Authority 
  
What are the risks and benefits of the provisions in the draft Bill on the Human Fertilisation and Embryology 
Authority and the Human Tissue Authority?  
 
44. The BMA does not support the abolition of the Human Fertilisation and Embryology Authority and the 
Human Tissue Authority and hopes that, following review of the consultation responses, the Government will 
not be pursue this proposal.  
 
January 2013 
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The British Medical Association (BMA) - supplementary 

Further to Dr Mark Porter’s appearance before the Joint Committee on the Draft Care and Support Bill on 31 
January, attached is an additional submission on behalf of the BMA. The Joint Committee asked for suggested 
wording for an amendment to reflect the discussion about medical workforce numbers and planning. Attached 
are suggested amendments to Clause 56 and Clause 59(a) of the Draft Bill.  
 
Suggested Amendments 
 
Clause 56 
 
Original wording 
 
56 Ensuring sufficient skilled care workers for the health service 

(1) HEE must exercise its functions with a view to ensuring that a sufficient number of persons with the skills 
and training to work as care workers for the purposes of the health service is available to do so 
throughout England. 

(2) Regulations may provide that the duty under subsection (1) is exercisable only, or is not exercisable, in 
relation to persons of a specified description. 

 
Suggested wording 
 
56 Ensuring sufficient Matching the number of skilled care workers to for the needs of the health 
service 

(1) HEE must exercise its functions with a view to ensuring that a sufficient the number of persons with the 
skills and training to work as care workers matches  for the needs  purposes of the health service is 
available to do so throughout England taking into account the needs of the rest of the UK. 

(2) Regulations may provide that the duty under subsection (1) is exercisable only, or is not exercisable, in 
relation to persons of a specified description. 

 
 
Original wording 
 
59 Sections 56 and 58: matters to which HEE must have regard 
In exercising the duty under section 56(1) (ensuring sufficient skilled workers for the health service) or the duty 
under section 58(3) (setting priorities and outcomes for education and training), HEE must have regard to the 
following matters in particular – 

(a) The likely future demand for health services and for persons with the skills and training to work as care 
workers for the purposes of the health service, 

 
Suggested wording 
 
59 Sections 56 and 58: matters to which HEE must have regard 
In exercising the duty under section 56(1) (ensuring sufficient skilled workers for the health service Matching 
the number of skilled care workers to  the needs of the health service) or the duty under section 58(3) (setting 
priorities and outcomes for education and training), HEE must have regard to the following matters in 
particular – 

(a) The likely future demand for health services and for persons with the skills and training to work as care 
workers throughout the UK for the purposes of the health service, 

 
February 2013 
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British Red Cross 

Our Experience 
 
1.1. The British Red Cross works in the UK and internationally to support people through crisis situations 
and build their resilience.  

1.2. We have over thirty years experience of working in the health and social care sector throughout the UK, 
providing support to people left vulnerable at times of crisis to address their practical and emotional needs, and 
enable them to regain their independence and live with dignity in the community. 

1.3. In 2011, we supported over 400,000 people working through contracts with local authority and NHS 
commissioners across the UK to deliver flexible support, transport, and equipment loan services.  

1.4. We deliver a quality assured, time-limited support that enables vulnerable people to recover from crisis. 
We work across age groups and different health conditions to offer a flexible support that can facilitate timely 
discharge from hospital and prevent readmission through rebuilding service users’ confidence and 
independence at home.  

1.5. Our service has been recognised by the Department of Health’s QIPP programme as achieving cost 
savings of up to £1million per commissioner per annum.52. Similarly, research carried out by new economic 
foundation (nef) valued the savings delivered as between £700 and £10,430 per person, depending on the 
individual circumstances and the level and duration of support delivered53, and a recent report by Deloitte 
estimated that our services delivered an average 149% return on investment across health and social care54.  

1.6. Our response to the consultation is based on this expertise and rooted in our experience of delivering 
health and care services to vulnerable people. 

1.7. We are a member of the Care and Support Alliance and make this submission in conjunction with the 
Alliance’s fuller submission. 

Consultation Questions 
 
Question 1: What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in 
the Part of the draft Bill? 

The British Red Cross strongly welcomes the broad approach taken in Part 1 of the draft Bill, however, we are 
concerned that the provisions on prevention as they are currently drafted are insufficient to deliver on the 
aspirations of the White Paper – to put prevention at the heart of social care. In addition to the absent detail – 
and funding provision – we would wish to highlight the following areas as key to meaningful prevention: 

• Reablement and intermediate care – As currently drafted, the Bill represents a missed opportunity to 
guarantee access for all who would benefit from these services and establish a clear legal definition of them.  

• Hospital discharge – Individuals often feel extremely vulnerable following a health or care crisis, and 
integration and coordination of services – however low level – is critical at this juncture. We therefore believe 
that the Bill should explicitly require the issuing of regulations setting out the conduct of multi-agency 

                                                       
52 Department of Health Quality Improvement and Productivity Programme (QIPP), www.evidence.nhs.uk/quality 

andproductivity 

53 British Red Cross, Taking Stock: Assessing the value of preventative support (2012) 

54 Deloitte, The economic impact of care in the home services: A report commissioned by the British Red Cross (2012) 
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assessment prior to discharge from hospital and for jointly commissioned reablement or intermediate care 
service following hospital discharge as appropriate. This requirement could be added to clause 8 (1). 

• Safeguarding – We are concerned that the first reference to safeguarding in the draft Bill is in relation to an 
enquiry – when an individual has already suffered abuse. The legislation as drafted fails to recognise the need for 
local authorities to take steps to prevent abuse occurring in the first instance. See our response below to question 
22. 

  
Question 5: Does the draft Bill make sufficient provision to achieve the Government's stated goal of greater 
integration within the NHS and with care and support and housing?  
 
We believe the Bill should go further to promote integration between health, social care, housing and public 
health. In particular, it is disappointing to note the absence of GPs and Public Health from the Bill’s list of 
relevant partners in regard to its clauses on cooperating and integration given the new status of each further to 
the provisions of the Health and Social Care Act 2011. We also believe that there is a need for new provisions 
around transfers of care which ensure that integration is also taken to mean ensuring individuals receive 
seamless hospital discharge following an assessment of their needs – including housing needs – and how they 
might be met in the community. Finally, we are concerned that the provision to make preventative services 
chargeable may create a further barrier to effective integration. 

 
Question 9: What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill?  
 
We are concerned that there is a tension between the new duty to commission preventative services and the 
provisions made within the Bill for these to be chargeable. For the policy intention of the White Paper to be 
borne out, preventative services must be provided free at the point of access, and this would have clear financial 
implications for local authorities who will, in most cases, be required to expand the provision of preventative 
services in their area. We would like to see specific, ring fenced funding allocated for preventative services to 
ensure that local authorities are able to adequately meet the new duty.  

  
Question 13: The White Paper talks about “approaches that promote support within communities” and calls for 
the adoption of “asset-based” approaches. Is the draft Bill successful in embedding this approach, or should 
other preventative approaches be adopted? 

We are not confident that the vision for asset based approaches to prevention suggested in the White Paper has 
been fully articulated. We are extremely supportive of the use of existing resources, skills and goodwill that may 
be available in the community, and, as a volunteer led organisation are daily inspired by the work that volunteers 
do going above and beyond the call of duty. However, we are concerned about the possible implication that 
“asset based approaches” are universally viable or deliverable without funding. We believe that there is a 
statutory responsibility to ensure sufficient universal provision of effective preventative services to all those who 
would benefit and such provision will inevitably have a cost implication if quality and fair access are to be 
assured. 

 

Question 17: The White Paper says that assistance with care and support needs will be subject to a reasonable 
charge. Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear. 

As highlighted above, we do not believe that the existing provision in clause 7 to charge for preventative services 
is in line with the policy intention set out in the White Paper. We are also concerned that charging for 
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preventative services is likely to prove counter productive by discouraging people from accessing such services, 
with the result that costs to statutory sector may well be significantly higher in the longer term55.  

  
Question 22: To what extent do the safeguarding provisions ensure that all those at risk are adequately 
protected, and should these provisions be extended in any way?  
 
We believe that the fundamental basis of safeguarding work should be prevention through the raising of 
awareness about what abuse is, what can be done to prevent it, and how to report abuse or concerns. We would 
therefore like to see the provisions in the draft Bill extended to include an additional clause at the beginning of 
the safeguarding section which places a new duty on local authorities to empower individuals to understand 
what abuse is, and how to protect themselves from it. This focus should also be reflected in the wording of clause 
1 (2) (b) and clause 1 (3) (f) in regard to the principle of wellbeing, and clause 2 (2) in regard to providing 
information and advice. 

Question 25: Does the draft Bill promote greater integration between health, social care and housing around 
hospital discharge?  

As highlighted above, we do not believe that the Bill goes far enough to promote greater integration between 
health, social care and housing around hospital discharge. We would like to see the Bill ensure that everyone 
who has a care and support need is assessed at the point of discharge, regardless of the reason for their 
admission. While Schedule 2 covers discharge arrangements, it only applies to discharge from acute care settings 
and specifically excludes mental health care and community services. We agree that these services should be 
excluded from the system of fining local authorities where they are responsible for delays in hospital discharge; 
however the Bill should make universal provision for multi agency assessment prior to discharge from the NHS 
care where it is apparent that a person may have care and support needs.  
 
Further, the Bill should make provision to ensure that discharge does not take place without consideration of 
whether appropriate support will be in place immediately, in terms of both social care and housing. It is not 
appropriate, for example, to discharge someone late at night if they cannot get appropriate support, transport, or 
the equipment they need until the next day. Our operational experience suggests that such considerations are 
often overlooked. Similarly, we would like to see provisions on referral to reablement and intermediate care 
services on the face of the Bill to ensure that everyone who would benefit is guaranteed access to these services.  

We therefore believe that the Bill should require the issuing of regulations setting out the conduct of multi-
agency assessment prior to discharge from hospital, and from jointly commissioned reablement or intermediate 
care services following hospital discharge. Such a requirement might be added to clause 8 (1) which imposes 
requirements for the future issuing of regulations.  

We would also like to see a sub clause added to clause 6 (1) requiring that local authorities exercise their 
functions with a view to ensuring that timely and effective arrangements are made to ensure that the care and 
support needs of individuals are met during and after the transfer of the person from an NHS setting.  

January 2013 

  

                                                       
55 Recent research by new economics foundation (nef consulting) and Deloitte commissioned by the British Red Cross has demonstrated 

the likely statutory sector savings delivered by preventative services. These reports can be found on our website here (nef) and here 
(Deloitte). 
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Bupa 

General 
 
1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in 
this Part of the draft Bill? 

Whilst Bupa welcomes many of the measures contained within the White Paper and Draft Bill we are concerned 
by the continued delay to decisions on the future of social care funding both for those receiving public funding 
and people paying for their care themselves.  
 
We would welcome details of the full costs of implementing the proposals contained within the White Paper and 
Draft Bill and advise caution against placing further budgetary pressures on a sector already stretched and in 
urgent need sustainable funding reform. 
 
Further delay will only lead to higher costs in the long run. Our most recent analysis shows that the funding 
shortfall between the true cost of providing high quality care and the fees paid by local authorities to care home 
providers in England now stands are £892 million, an increase of £26million in just 12 months56. 
 
Unless fee levels are raised many older people will miss out on the care and support that they really need and the 
long-term costs to the NHS are highly likely to outweigh any short-term savings.  
 

2. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and 
support? In particular, will it be effective in clarifying the law on social care? 

We believe that the Government’s intentions are clear in the drafting of the Bill however, we would welcome 
further guidance on how certain clauses will be implemented. 

In particular we would welcome further information on clause 3 with regards to promoting diversity and quality 
in provision of services and how local authorities will be held to account for these new duties. 

In so much as the Draft Bill collates and supersedes existing care legislation we believe that it will be effective in 
clarifying the law on social care. 

3. The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”.  Does the draft Bill support this policy intention, and does it pay due 
attention to the responsibilities of commissioners and regulators for quality of care?  

Whilst we agree that the quality of care is the responsibility of the care provider, both commissioners and 
regulators have important roles in ensuring the sustainability and improvement of services. 

The draft Bill mentions ‘quality’ in the context of local authorities promoting the efficient and effective 
operation of a market in services, but it is not clear how local authorities are to define quality of services or to 
what extent they will be expected to commission based on quality. 

We support commissioning on the basis of quality rather than cost and understand the need for a value for 
money approach; however, it must be recognised that high quality care can only be delivered if the system is 
funded in a sustainable way. 
 
We do not believe the draft Bill pays due attention to the responsibilities of commissioners to purchase care at 
fee levels that support investment in quality and sustainability of services.  

A strong, transparent, easy-to-understand regulatory system is vital to ensuring that standards across the sector 
are raised wherever possible and for the maintenance of public confidence in the quality of care being provided. 

                                                       
56 Bridging the Gap, Bupa 2012 http://www.bupa.com/about-us/information-centre/uk/bridging-the-gap 
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We are disappointed that the Bill does not pay attention to the role of regulators in the quality of care and would 
support and re-introduction through legislation of a differentiated ratings system. 
 
We feel that the current system in focussing simply on compliance or non-compliance is confusing for the 
public and can be de-motivating for care home staff. Our experience of supporting people who are seeking care 
home places shows that unless a new rating system looks at factors over and above ‘The Essential Standards of 
Quality and Safety’ for care homes in England, it will have no useful purpose for older people and their families.  
 
We believe that a key element in building a better relationship with the public is the development of a 
replacement, or re-introduction of, the star rating system. Such a system would ideally include categories and 
descriptions that are relevant to service users and their families, whilst also incentivising and recognising 
excellent care homes. The system should allow older people and their families to confidently compare providers 
and to locate care homes which fulfil their particular needs and wishes. 
 

5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 

While Bupa believes that care homes and hospitals face different challenges, and should be considered 
separately, we want to see even greater integration between the NHS and the social care system so that older 
people are not disadvantaged by unnecessary boundaries that slow discharge from acute hospital wards and 
hamper the exchange of information such as patients’ medical notes. 
 
We are concerned that the Bill places the onus of integration on local authorities without a corresponding duty 
for commissioners of health provision. 
 
Greater integration between health and social care would enable care homes to make a greater contribution to 
some of the challenges facing the NHS. 
 
In many cases acute hospital wards are not appropriate for the long-term care of older people with chronic 
conditions and NHS staff and facilities are not equipped to do so. Such people can be looked after far more 
effectively in residential care than the NHS, yet older people remain in hospital beds longer than necessary as 
they are unable to return home because adaptations are needed or community-based services are not available. 
Greater use of nurse-led home healthcare and care homes can help the discharge of older people to a community 
setting which is more appropriate to their individual needs and helps the NHS use its resources more efficiently. 
 
Councils should work with the NHS to improve the integration of health and social care systems and budgets. 
Local Government should build further on its initial steps so that integrated plans can be developed that cross 
“budget borders” in developing alternative care solutions for older people. 
 
Local councils must pledge to pass on in full the £2.7 billion allocated to adult social care by the Government. 
 
Responsibilities of local authorities 
9.  What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? 

To provide aged care of the standard that meets the higher dependency levels we are increasingly seeing in our 
homes, there needs to be a public acceptance that investment is needed to continually train and develop staff, 
research new and innovative approaches to care, upgrade existing facilities, and build modern care homes that 
can cater for the individual needs of older people. 
 
In our view, dignity for older people starts with a system that is properly funded to provide the quality and level 
of care that older people require. 
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The current social care system is chronically underfunded. Our most recent analysis shows that the funding 
shortfall between the true cost of providing high quality care and the fees paid by local authorities to care home 
providers in England now stands are £892 million, an increase of £26million in just 12 months57. 
 
In addition to this gap, we believe that the new duties and responsibilities in the draft Bill will add to the 
financial burden already faced by local authorities.  
 
In particular the deferred payments system could potentially require local authorities to provide up-front costs 
of care whilst people take advantage of the system. Although it may be possible to recoup the cost through 
interest accrued over a period of time, unless local authorities are provided with additional support their existing 
social care budgets will be further stretched to cover this scheme. 
 
11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers? 

We would reiterate our comments on commissioning based on quality rather than cost.  

12. Are the draft Bill’s provisions adequate to ensure that service users are protected in the event of serious 
market failure among providers? 

Any reform of social care must have the recipient of that care and their families at its heart. Vulnerable and older 
people and their relatives must be assured of continuity of care in the event of financial failure of their social care 
provider. 
 
However, if the cost effectiveness of social care provision is to be maintained, we believe that not all social care 
facilities, however unviable, can be kept in operation indefinitely.   
 
This means that in some cases continuity of care will have to be provided by closing facilities and transferring 
care users to other facilities. While the impact on residents being transferred to other services should not be 
dismissed, our experience of transferring care recipients is that, if well managed, it can be achieved whilst 
protecting the wellbeing of the individual and ensuring that the concerns of care users and their relatives can be 
dealt with to their satisfaction. 
 
It is important to recognise that in the case of Southern Cross and previous financial failures (large and small) in 
the social care system that services did actually transfer to other providers (and in a minority of cases care users 
to other services) and continuity of service has been maintained. 
 
It is also worth noting that Southern Cross was the largest provider and represented 9% of the market nationally 
and considerably more in some local areas and approximately 31,000 beds in 750 services and was uniquely 
complex in its financial structure because of the diversity of its landlord base. 

Our analysis of the nature of the Southern Cross financial failure and its consequences and outcome, previous 
financial failures in the social care sector, and current regulatory powers leads us to conclude that this outcome 
can be achieved by the targeted use of the CQC’s existing powers at very little cost to residents, the taxpayer or 
providers, and without distorting the social care market.  We believe that this would be consistent with the 
Government’s better regulation principles. 
 
We will be responding to the Government’s proposals on market oversight in due course. 
 

Assessment and Eligibility for Social Care 
16. Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability? 

                                                       
57 Bridging the Gap September 2012 http://www.bupa.com/media/479673/bridging_the_gap_final.pdf  
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We support a national assessment process and entitlement regime which is based on need, not geography, and 
implemented in the same way regardless of where you live in. 
 
We would be concerned if local charging regimes impacted on national eligibility criteria. Local authorities must 
be sustainably resourced to meet national eligibility demands. 
 
Successful reform in other countries has included national entitlement and assessment.  This will not only 
provide clarity and consistency about the benefits that the public will receive from contributing to the reformed 
system, but it will also allow individuals to plan for their futures. 
 
The main benefit of a national assessment scheme is that persons in need can move between local authorities 
without having to be reassessed and, therefore, can be confident that their needs will continue to be met. 
Although there may be cases where “like for like” services are not available, in those circumstances, the new local 
authority should be under an obligation to maintain the persons care “as far as reasonably practical” and we 
welcome the requirement for a local authority to meet the needs of a person who has moved into their area 
immediately. We hope this will provide clarity and help avoid disputes over which local authority is responsible 
for an individual’s fees when they are admitted into a care home. 
 
20. Does the draft Bill make adequate provision to help people achieve personalised care and support and to 
manage the payment process? 

We support the principle that people are given choice and control over the care they receive. However, we have 
some concerns regarding safeguarding a person’s funds in circumstances where they may be under the influence 
of relatives.  
 
It is also worth noting that pilot schemes have shown very little enthusiasm amongst the elderly for personal 
budgets. The Ibsen scheme stated: Information from the qualitative interviews with service users and their proxies 
indicated that many older people supported by adult services do not appear to want what many of them described 
as the ‘additional burden’ of planning and managing their own support. A similar view was expressed in our 
interviews with providers, front-line care co-ordinators and others. Anticipated drawbacks included the 
responsibilities of managing a budget and making new support arrangements (especially where people were already 
content with existing arrangements, and where there was little perceived scope to change the nature of support 
used), and the risks associated with directly employing care workers, rather than having them provided by an 
agency or local authority.58 
 
Any further extension of Direct Payments arrangements must be supported by comprehensive advice and 
guidance to allow people to understand and navigate the system 
 
Adult safeguarding 
22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and 
should these provisions be extended in any way?  

In a recent response to the Department of Health consultation on a new adult safeguarding power we raised 
concerns that, despite the results and recommendations of previous consultations, safeguarding had not been 
placed on a proper statutory footing. The report published by the Department of Health on 17 July 2012, 
following the review of the "No Secrets" guidance consultation, highlighted four key messages: safeguarding 
requires empowerment; empowerment is everybody's business but safeguarding decisions are not; Safeguarding 
Adults is not like Child Protection; and the participation/representation of people who lack capacity is also 
important. Clauses 34-38 of the draft Bill propose changes to address the deficiency. 
 
Whilst we welcome the proposals the draft Bill makes towards formalising safeguarding, there are several issues 
which we would like to raise for consideration. 
 
                                                       
58 October 2008 "Evaluation of the Individual Budgets Pilot Programme" 
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The proposals require the creation of local Safeguarding Adults Boards (SABs). The proposed localisation of 
such SABs is of concern as we believe that safeguarding should be approached on a national basis to ensure 
consistency of approach.  
 
The proposed make-up of the SABs could be improved by the inclusion of representatives of other related 
organisations e.g. regulatory bodies, care providers, local people, etc. allowing coordination between different 
bodies. Although there is a power for inclusion to be made locally this is not mandatory.  
 
There is no mention of funding of SABs hence it is unclear if sufficient funds are to be made available for 
effective implementation of the proposals. 
 
Finally, we note that the proposals still relate to those persons lacking capacity. Although case law is developing 
in this area, a statutory protection for all would be preferable to cover those who are perceived to have capacity, 
but who are prevented from exercising free choice due to external undue influence. 
 

23. Does the draft Bill strengthen corporate accountability for neglect and abuse?  What would be the risks 
and benefits of creating a new offence of corporate neglect? 

As the Government’s response to Winterbourne View states, the CQC already has powers to take action where 
incidents of abuse are taking place including prosecuting the corporate provider for a failure to meet registration 
requirements and prosecuting individual directors or managers where the offence can be proven to have been 
committed by, or with the consent of connivance of, or attributable to any neglect on the part of that individual. 

We would advocate the CQC making full use of its existing powers to hold corporate bodies, including third 
sector providers, to account.  

We believe that dignity starts with a system that is properly funded to provide the quality and level of care that 
older people require and additional legislation will not address the underlying problem. 

January 2013 
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Care and Repair England 

Care & Repair England is a national charity established in 1986 to improve the housing and living conditions of 
older and disabled people.  
 
Its aim is to innovate, develop, promote and support housing and related policies and initiatives which enable 
older and disabled people to live independently in their homes for as long as they wish.  
 
Basis of Response 
 
Housing plays a key role in ensuring well-being, enabling independence, and preventing or delaying need for 
more intensive social care interventions. 
 
The condition and suitability of the wider housing stock for older and disabled people, the availability and 
provision of home adaptations, housing related support services and specialist supported accommodation 
therefore all have a significant impact on older people’s need for social care.  
 
The following comments are primarily focused on the extent to which the proposed social care legislation takes 
into account such housing considerations and whether it achieves its stated objectives with regard to cross sector 
integration, prevention, information provision and wider service planning. 
 
Suggestions relate to how proposed legislation could better incorporate housing related considerations and 
highlights potential 'unintended negative consequences'. 
 
1. Overview 
 
1.1. We welcome the narrative to the proposed legislation, particularly with regard to a focus on well-being 
and independence, prevention and integration.  
 
1.2. However, the Draft Bill seems to focus primarily on defining need for social care services within 
relatively limited parameters. 
 
1.3. With regard to inclusion of housing considerations, there are a number of possible improvements 
which could be made (noted below). 
 
1.4. Similarly, there are a number of aspects of the proposed legislation which would potentially have the 
opposite effects to those intended, potentially undermining current examples of excellence in integrated 
provision. 
 
Specific Question Responses 
 
2. General -  Question 5: Does the draft Bill make sufficient provision to achieve the Governments stated 
goal of greater integration within the NHS and with care and support and housing? 
 
2.1. As currently worded Section 4 (co-operation), sub sections 4 (3) and 4 (4) would not enable the new 
legislation to deliver the stated broader objectives with regard to integration set out in the narrative. 
 
2.2. A number of clauses are too narrow in focus and potentially miss an opportunity to create a legislative 
framework which enshrines the principle of integrated planning. 
  
2.3. Specifying greater co-operation with housing and planning bodies in order to create improved housing 
and inclusive, age friendly neighbourhoods would contribute to the wider stated objectives of the legislation 
concerning prevention, well being and independence. 
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2.4. Section 6 (Promoting integration of care and support with health services etc) would be a more 
effective driver of integration if housing was specifically mentioned. 
 
2.5. Our suggestion is to add ‘housing services’ prior to the current '...etc' and also include a reference to 
housing in sub section (1) to read: 
 
"A local authority must exercise its functions under this Part with a view to ensuring the integration of care and 
support provision with health provision, health-related provision and housing related provision  where it 
considers that this would—" 
 
2.6. Section 22: Exception for provision of housing etc. As currently framed this could result in 
potentially damaging consequences for integrated provision of suitable accommodation for adults with care 
needs.  
 
2.7. Section 22 (1) states that "A local authority [ie Social Services Authority] may not meet needs under 
sections 17 to 19 by doing anything which it or another local authority [eg Housing Authority] is required to do 
under (a) the Housing Act 1996, or (b) any other enactment specified in regulations". 
 
2.8. Current housing legislation would include the legislative framework for the delivery of mandatory 
Disabled Facilities Grants by local housing authorities. 
 
2.9. Integrated delivery of home adaptations, and potentially housing related support and the specialist 
supported accommodation for adults with high level and complex needs, could all be adversely affected by the 
legislation as currently proposed. 
 
2.10. Existing effective integrated models of help with home adaptations involve joint commissioning and 
funding by social care, housing and health.  
 
2.11. Section 22 could be interpreted as prohibiting social services authorities from making a financial 
contribution to integrated delivery of home adaptations and housing services, even though such delivery results 
in a reduced cost to social services through prevention of the need for social care, because there is a duty. 
 
2.12. Such provision is particularly important in relation to joint service commissioning of preventative 
housing related services such as faster hospital discharge / reduced readmissions and falls prevention, all of 
which play an important role in promoting well-being and independence. 
 
2.13. With regard to the building and development of specialist supported housing for adults with care 
needs, this clause could also have the unintended consequence of preventing the joint financing of such 
provision, which could ultimately result in higher care costs for social services. 
 
2.14. We strongly recommend that this clause is revised to ensure that positive joint initiatives between 
housing, social care and health with regard to home adaptations, housing related support and supported 
accommodation are not jeopardised. 
 
2.15. Such jointly commissioned services and joint ventures in wider provision make an important contribution 
to achieving the wider social benefits, prevention, and reduced social care demand that this legislation is intended 
to bring about. 
 
2.16. Two further specific amendments which would contribute to improved integration of housing 
considerations are noted in Appendix 1 below. 
 
3. Responsibilities of Local Authorities Question 10.   What are the risks and benefits of the duty on local 
authorities to provide advice on adult care and support? Are they the same for the duty to provide information? 
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3.1. Section 2 (1), concerning provision of care & support information and advice by local authorities, raises 
a number of key issues with regard to whether the information and advice is independent. 
 
3.2. Whilst it is beneficial to make provision a Duty in order to ensure compliance, there are risks if the 
provider of information is not impartial. 
 
3.3. We suggest that this subsection should be amended to specify that the local authority should be 
responsible for ensuring the local provision of independent, impartial information and advice relating to care 
and support. 
 
3.4. Furthermore, it should be specified that the information and advice should also encompass housing 
related support, accommodation options for those with care needs and the related financial information and advice 
upon which to make informed decisions. 
 
3.5. We see no reason why the legislation should specify that the local authority should be the body to 
‘establish and maintain’ such provision. A range of studies about information and advice for older people show 
that holistic provision by a body which is perceived as impartial and independent of the assessors, funders and 
providers of services is the much preferred option.  
 
3.6. Therefore there needs to be a clear duty on local authorities to ensure impartial provision, but local 
authorities should not to be required to be the actual provider.  
 
3.7. For Section 2 (3) we suggest the addition of specific text after .....might arise.. to read : 
 
'In providing information and advice under this section, a local authority must in particular seek to ensure that 
what it provides is sufficient to enable adults to make plans for meeting needs for care and support that might 
arise, including planning for suitable accommodation and related finance.' 
 
3.8. For Section 2 (4) , Line 2, after......or more other local authorities replace ‘establishing and maintaining’ 
with ‘commissioning and ensuring adequate provision of’ to read: 
 
'A local authority may exercise the duty under subsection (1) jointly with one or more other local authorities by 
‘commissioning and ensuring adequate provision of’ a service for their combined area; and where they do so—' 
 
4. Assessment and Eligibility Questions 16 & 17 
 
16.   Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability?      
  
17.   The White Paper says that assistance with care and support needs will be subject to a reasonable charge. Do 
the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear? 
 
4.1. Sections 15: Assessment of financial resources & 16: Deferred payment agreements are particularly 
connected to housing considerations. 
 
4.2. We wish to highlight a general concern about proposals to add a charge plus interest plus 
administrative charges, thereby resulting in a 'snowballing' level of debt accruing on the value of the home 
owned by an individual who requires care. 
 
4.3. Whilst it is difficult to make specific proposals in the absence of a 'post Dilnot' decision concerning the 
setting of a threshold, and introduction of some protection concerning loss of a person’s entire assets, there are a 
number of practical considerations that do need to be considered which could make this provision problematic 
with regard to national implementation including: 
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• Highly variable property values across the country 
• Multiple interested parties and split equity in a property 
• Existing debts and charges on a property 
• The cumulative/ escalating effect of rolling up interest on interest which rapidly erodes equity 
• The complex financial decision making that would be required about paying for care and sale of 
property, especially in the case of carers/ multi-person households 
• The complex range of charges on a property that could result where an individual moves to a different 
locality, whereby a number of local authorities may all place a charge on a property.  
 
4.4. Individual's capacity to make complex financial decisions, often at times of major stress, requiring an 
understanding of the impact of fluctuating interest rates, speculation on property value trends etc, could also 
result in considerable difficulties in fair implementation. 
 
4.5. We would strongly recommend a review of the implications of this proposal with a view to making the 
decision making far simpler through straightforward at cost charging which does not include compound 
interest. 
 
5. Discharge of hospital patients with care & support needs  
 
Q25.   Does the draft Bill promote greater integration between health, social care and housing around hospital 
discharge?   
 
5.1. There is an important potentially retrograde step concerning integrated service provision linked to 
hospital discharge that would arise from proposed Section 14: Power of local authority to impose charges Sub 
section (4) and references to related Sections 17 &18 
 
5.2. The current  successful model of integrated provision and clarity of entitlement to equipment and 
minor adaptations has resulted in a massive improvement in joint delivery by health and social care.   
 
5.3. ‘Integrated Community Equipment Services’ (ICES) are an excellent example of integrated 
commissioning, funding and delivery by social care and health. ICES arose after damning Audit Commission 
reports concerning the huge inefficiencies resulting from parallel systems run by the NHS and social services.  
 
5.4. ICES accord well with the objectives of the proposed legislation (well-being, prevention, independence) 
and hence a way to ensure their retention need to be found.  
 
5.5. Current ICES provision provides a high level of clarity of national standards and clear entitlement, 
which are also stated objectives of the social care reforms. 
 
5.6. The proposals in the Bill concerning the introduction of financial assessment and the potential ending 
of the current simple specific entitlement to equipment up to the value of £1,000 would be highly problematic. 
Means testing in a hospital/ health setting would make an integrated model ineffective and administratively 
inefficient and disproportionate in terms of cost benefits. 
 
5.7. Exemption from financial assessment for this field of joint delivery is therefore key to ensuring 
continuation of provision.  
 
APPENDIX 1: Proposed Amendments to improve integration of housing 
 
Section 49: Registers of sight impaired adults, disabled adults etc Sub-section (3) (a) (b) 
 
We suggest specific addition of reference to suitable accommodation, to read 
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'A local authority may establish and maintain one or more registers of adults to whom subsection (4) applies, 
and who are ordinarily resident in the local authority’s area, for the purposes in particular of— 
 
(a) planning the provision by the authority of services to meet needs for care and support, including specialist or 
adapted accommodation and housing related support and 
 
(b) monitoring changes over time in the number of adults in the authority’s area with needs for care, support, 
specialist or adapted accommodation and housing related support and the types of needs they have.  
 
Section 3: Promoting diversity and quality in provision of services 
 
Section 3 (2) 
 
Paras (a) and (b)  
 
Specifically include reference to supported accommodation and housing related support. Suggest amendment 
to: 
 
(a) .........information about the providers of services for meeting care, support and related supported 
accommodation and housing related support needs and the types of services they provide; 
 
(b) .......... is aware of current and likely future demand for such services, including supported accommodation and 
housing related support, and to consider how providers might meet that 
demand; 
 
8 January 2013 
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Care and Support Alliance 

Summary 
 
The Care and Support Alliance broadly welcomes the draft Care and Support Bill, which we see as an 
improvement on the current fragmented legal framework.  
 
Omissions from the Bill 
 A right to independent advocacy for every adult who could not otherwise meaningfully participate in 

needs assessment, care and support planning, appeals, reviews or safeguarding processes.  
 Parents of disabled children and young carers should not have to request an assessment. 
 Re-ablement and intermediate care, in common with prevention are the weak link in the draft Bill. 

Charging for, and/or restricting re-ablement and intermediate care to people assessed as having eligible needs, is 
not permitted.  
 
Responsibilities of local authorities 
 We do not believe that the Bill contains any additional responsibilities for local authorities which are 

not essential for the delivery of an effective and modern care and support system. 
 
Assessment and care planning 
 There must be a requirement to involve, rather than simply consult, a person in assessments, reviews 

and care planning.  
 Clause 9 should make clear that assessment must be carried out in a manner which ensures proper and 

proportionate consideration of the individual’s circumstances by an appropriately trained or qualified person.  
 Where needs are to be met by a carer it is essential that both the adult and the carer are happy with the 

arrangements. 
 The national threshold for eligibility for care and support should be set at a level which is the equivalent 

of the moderate band in the current system.  
 
Charging 
 The current framework on charging means that some people are subject to what we would consider to 

be unreasonable charges. The threshold for charging against income should be increased to at least twice income 
support with a 65 per cent taper. 
 
Personal budgets and direct payments 
 
 The regulations should underline the flexibility with which the individual can use their allocated budget 

to pay for care and support to meet their assessed and eligible needs.  
 Direct payments are a choice that should be offered to all, unless there is a strong reason not to, but 

they must not be obligatory. 
 Those who would like to take up a direct payment will need access to adequate support, including 

advocacy, to enable them to do so.  
 
Portability 
 We welcome the continuity of care provisions alongside the clarification of the ordinary residence 

rules. We would like to see a requirement for the receiving local authority to have regard to the care and support 
plan in the previous area. 
 
Safeguarding 
 We believe that the fundamental basis of safeguarding work should be prevention through the raising 

of awareness about what abuse is, what can be done to prevent it and how to report abuse or concerns.  
 
Transition 
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 The Care and Support Bill and the Children and Families Bill need to relate to each other in order to 
give a coherent approach to transition.  
 The Bill should ensure continuity of services under the Chronically Sick and Disabled Person’s Act 

1970, and the continuity of support delivered through Education Health and Care plans under the Children and 
Families Bill. 
 
Hospital discharge 
 Schedule 2 should not exclude those receiving mental health or re-ablement services.  
• The duty to carry out a multi-agency assessment before hospital discharge should apply if it is apparent 
that the person might have care and support needs.  
 
 
Question 1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there 
omissions in this Part of the draft Bill? 

1. The Care and Support Alliance broadly welcomes the draft Care and Support Bill, which we see as an 
improvement on the current fragmented legal framework. However, much of the Bill depends on regulations 
which are not yet drafted, and without the detail it is impossible to understand the exact impact of the Bill.  
 
2. There are, however, a number of areas we feel have been omitted from the Bill which would further strengthen 
it. Three which we would draw attention to here are advocacy, young carers/parent carers and 
prevention/reablement. 
 
Non inclusion of advocacy  
3. The absence of independent advocacy from the Bill is a conspicuous omission. We would like to see a right to 
independent advocacy for every adult who could not otherwise meaningfully participate in needs assessment, 
care and support planning, appeals, reviews or safeguarding processes.  
 
4. Information and advice alone will not be sufficient to allow everyone who uses or wishes to access care and 
support services to achieve choice and control in decision making. Barriers to communication, discrimination, 
fear of the consequences of speaking up, poor mental health and fear of complex systems can all prevent 
someone from understanding their options and ensuring their voice is heard. As a result, their ability to have 
care and support needs appropriately understood and met is compromised. Advocacy plays a significant role in 
ensuring fairness in the care and support system and meeting the duty set out in clause 1 of the Bill.  
 
Young carers and parent carers 
 
5. A number of aspects of the Bill relating to young carers or parents of disabled children need to be examined: 
• Rights for parents of disabled children are now less strong, compared with adults caring for adults, as 
parents of disabled children must still request an assessment. 
• Rights for young carers are less strong, as they must still request an assessment. 
• Young carers are required to be a ‘child in need’ under the Children Act 1989 which is restrictive and not 
in the spirit of prevention – avoiding a child from becoming ‘a child in need’.  
• Following assessments of young carers, there is no clear duty to provide additional services to the parent 
needing care under this Bill.  
• There are several different and at times confusing definitions of carers.  
 
6. Consideration needs to be given to the draft Children and Families Bill so that parents of disabled children 
and young carers have their relevant and corresponding rights located in that legislation.  There is an 
opportunity to ensure that the Children and Families Bill contains these measures before it receives pre-
legislative scrutiny.  
 
Prevention/Re-ablement  
7. We address these omissions in our answer to question 13. 
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Question 4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must 
promote an individual’s well-being?  Are there other principles that might be substituted for it? 
 
8. The Care and Support Alliance (CSA) welcomes the fact that the well-being clause (clause 1) is placed right at 
the heart of the statute. By placing such welcome emphasis on an individual's well-being local authorities will be 
better placed to fulfil their other duties and powers under the new legal framework.  
 
9. We believe clause 1(2) captures the broad essence of what adults with care and support needs consider most 
important. The inclusion of physical and mental health is most welcome. The checklist will enable the outcomes 
focussed assessments in Clause 9 and helps to make it clear that the focus of care and support is not merely 
physical safety. 
 
10. Clause 1(2) needs at least one more subsection, (h) the protection of a person’s rights under the UN 
Convention on the Rights of Persons with Disabilities. 
 
11. We understand how important it is to strike the right balance and avoid being too prescriptive on the 
matters local authorities must have regard to, however we would like one more subsection which requires local 
authorities to have regard to an individual's rights to non-discrimination on the protected grounds set out in the 
Equality Act 2010. 
 
Question 5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
12. The principles underpinning clause 6 are certainly very welcome but at the moment the detail is unclear. The 
clause needs to build on, not simply restate the requirements under clauses 4 and 5 on co-operating.  
 
13. Guidance should refer specifically to optimal or preferred methods of integration including active input into 
and engagement with Health and Well-being Boards, joint strategic needs assessments and health and well-
being strategies. The guidance needs to document and showcase the "how" of integration so local authorities and 
relevant partners can move beyond fine aspirations and integrate in a way that meets both partners' needs. 
Further, the CSA is concerned that unless regulations spell out what is really meant by each subsection of clause 
6(1) adults and carers will in effect face the same situation they all too often face today: delays and fragmented 
care and support. Specifically we would like regulations which, in relation to 6(1)b, require local authorities 
ensure the integration of care and support in circumstances where there is a risk an adult or carer will otherwise 
get lost to the care system. 
 
Continuing Healthcare 
14. One particular area which the CSA would like to see addressed is NHS Continuing Health Care (CHC) 
funding. Even with the National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care 
now in place there are still significant variations and barriers to access in practice.  At an early stage in the 
assessment process the local authority should also be required to consider whether the person might have needs 
for NHS care and should therefore be referred for assessment by the NHS. This is important to ensure that 
people are referred when appropriate for an NHS continuing care assessment. 
 
15. We propose that the clause 21(2) should be amended to reference NHS Continuing Healthcare specifically as 
an area which needs to be clarified in more detail in the regulations. The regulations should clarify the role of 
health and social care professionals in the process and the boundaries of responsibilities.  
 
16. We regret that clause 31 on continuity of care when an adult moves does not address portability of NHS 
continuing care. There is no equivalent provision for continuity of NHS continuing care and this creates 
inequity between people who receive social care and support and people who receive NHS continuing care. 
 
Housing 
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17. CSA members recognise that there is currently a lack of joint working between social services and housing 
services and would welcome greater clarity on the ways in which these services should collaborate to meet a 
person’s needs.  
 
18. Whilst we recognise that clause 4(3)b already places a duty on social care staff to cooperate with housing 
colleagues, the CSA would encourage the guidance accompanying the Act to explore the possible areas of 
collaboration in more detail to support professionals in realising this duty in practice.    
 
Question 8. Are the provisions of the draft Bill in relation to the views of service users, carers and 
prospective users of services sufficient?  Would you suggest any improvements to these provisions? 
 
19. We do not believe that as currently drafted the clauses related to assessment and care and support planning 
adequately take account of the views of service users or carers. We believe that service users and carers should 
not be merely consulted during the process but should be actively engaged to the greatest extent possible 
throughout the process. See Q14 for more on this point. 
 
Question 9. What is your view of the financial and other implications for local authorities of the new care 
and support responsibilities set out in the draft Bill? 
 
20. The Bill proposes a national eligibility threshold and without information at what level this would be 
determined it is not possible to take a view on the overall financial impact of the draft Bill. The Bill contains 
some welcome additional responsibilities for local authorities, particularly related to promoting a market for 
services and provision of information and advice. We believe that these are vital to the success of the Bill and the 
delivery of the Government’s White Paper. Promoting the market in particular is a very new function for local 
authorities in relation to social care support and they may require additional support and guidance to be able to 
carry this out effectively. Whilst we recognise the new responsibilities that local authorities will be required to 
undertake, we do not believe that the Bill contains any additional responsibilities for local authorities which are 
not essential for the delivery of an effective and modern care and support system. 
 
21. The financial impact on local authorities is closely linked to the question of the national eligibility threshold. 
The Care and Support Alliance believes that the national threshold should be set at a level which is the 
equivalent of the moderate band in the current system. The equivalent of substantial is too high to achieve the 
Government’s stated aims. It would leave people without support who are unable to carry out, for instance, 
several aspects of personal care. In particular leaving people without support where several social support 
systems cannot be maintained would seem to undermine the White Paper’s emphasis on approaches that 
promote support within communities, since it will lead to people being isolated from their local community. 
There is evidence that raising eligibility thresholds does not significantly reduce expenditure. 59 Raising 
thresholds can be a false economy, leading to increased needs by undermining prevention, and increasing the 
likelihood of expensive NHS or social care support in future. 
 
Question 10. What are the risks and benefits of the duty on local authorities to provide advice on adult care 
and support? Are they the same for the duty to provide information? 
 
22. The importance of advice, information (and advocacy) to the successful implementation of the Care and 
Support Bill and White Paper cannot be overstated. All three are essential to ensuring that people understand 
and meet their current needs and can act to prevent future need for support. The CSA is pleased that the 
government recognises the importance of including advice and information in primary legislation, particularly 
the overarching general duty on local authorities to provide advice and information to any person in the local 
area, regardless of their level of need or income.   
 

                                                       
59 CSCI (2008) Cutting the Cake Fairly: CSCI Review of Eligibility Criteria for Social Care 
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23. Success in meeting a person’s individual care and support needs can be severely limited by a lack of good 
quality information and advice, tailored to the specific context, delivered in an appropriate manner and format, 
and supported by advocacy where necessary. We strongly advise that the final Bill and implementation of the 
White Paper recognises these points, and leads to the implementation of strategies that enable people to have full 
choice and control over decisions regarding their lives. 
 
24. We strongly recommend that local authorities should facilitate access to advice and advocacy that is 
independent wherever possible, certainly in origin, if not delivery.  Conversely, we recognise that information 
does not conform to a need to be independent in all circumstances. Information on statutory services and the 
duties of a local authority are best provided by the authority in question. There remains however a need for 
independent information, in part to help people understand how they can best challenge or appeal decisions 
made by the local authority about their care.  
 
Question 11. How can local authorities ensure that the local care market provides enough care services to 
meet local needs? How can they encourage a diverse range of high-quality providers?  
 
25. The CSA welcomes the duty upon local authorities to promote diversity and quality in provision of services. 
Enabling choice and control for people will only be possible with the responsibility for promoting and 
developing services being established as a statutory duty in this way. The CSA would want to emphasise the 
importance of recognising that provision of services may come from a wide variety of providers and for 
information to be easily accessible for people.  
 
26. Clause 3(1) outlines important duties upon local authorities to ensure that there is sufficient provision in the 
market for people to have services that will meet their needs and choice and control in those services. The word 
‘promote…with a view to ensuring’ is not strong enough and should be ‘ensure’ in order to give this clause the 
strength it needs to deliver its intention.  
 
27. It should also be noted that local authorities have never had this market function before so regulations and 
guidance need to be detailed and provide clarity as to how this function should be performed. For this clause to 
be effective there would need to be some ‘seed’ funding available from central government for encouraging and 
developing diversity.  
 
Low incidence needs 
 
28. Where a need is low incidence and complex it may not be possible to provide diversity or quality in such 
services at a local authority level. Regional or national provision may be more appropriate in these situations and 
we believe that clause 3 should give national government a role in planning services for to meet such low 
incidence needs. 
 
Question 13. The White Paper talks about “approaches that promote support within communities” and calls 
for the adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or 
should other preventative approaches be adopted? 
 
29. Whilst the White Paper’s call for “asset-based” approaches is part of the picture in relation to prevention the 
CSA believes that the Bill must go further in relation to explicit duties on preventing needs. We believe clause 7 
needs amending to better reflect the goals set out in the White Paper on reforming care and support.  
 
30. Re-ablement and intermediate care, in common with prevention are the weak link in the draft Bill. This is 
regretful, especially when we consider the positive developments taking place in social care policy and practice. 
The Bill needs to be strengthened to better define and accommodate re-ablement and intermediate care; which 
effectively provide a “bridge” between health and social care. Without moves to clarify the future legal status of 
re-ablement and intermediate care we fear people will unintentionally be forced into premature assessments or 
unfairly charged for services. Incorporating re-ablement and intermediate care could in our view either take 
place within clause 14 on imposing charges or ideally a totally independent clause in the “General 
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responsibilities of local authorities” part of the Bill to fit around the other provisions on integration and 
preventing needs. 
 
31. At present re-ablement isn't defined at all in the Bill. Intermediate care is generally understood to cover a six-
week period. This largely deals with the tailored support an individual needs following discharge from hospital.  
Local authorities must have regard to the need to arrange or deliver re-ablement and intermediate care where 
this will benefit the adult or carer’s short-term care and support needs. The definition of re-ablement should 
centre on the development of skills necessary for longer-term realisation of the well-being principle, rather than 
purely meeting immediate need.  
 
32. At the very least regulations will need to specify that charging for, and/or restricting re-ablement and 
intermediate care to people assessed as having eligible needs, is not permitted. Regulations or guidance should 
clarify re-ablement - unlike intermediate care – can take place over a longer period of time than six weeks. This 
is particularly important for adults with complex disabilities who evidence proves often take longer than six 
weeks to develop specialist new, e.g. communication, orientation and mobility skills for blind or deafblind 
people. 
 
33. We would oppose any change which would adversely affect repeat access to preventative services where 
charging is not currently the norm (including re-ablement, intermediate care, floating support, specialist 
rehabilitation etc). As part of this discussion we would like to see consideration of how accountability for 
preventing needs will be monitored and measured and indeed whether there might be scope through regulations 
to require local authorities to complete annual statements on their efforts to prevent care and support needs. 
This might be fulfilled through an annual health and well-being strategy refresh. 
 
Question 14. What are the risks and benefits associated with self-assessment for care and support as 
proposed in the draft Bill? 
 
34. The Bill does not provide for self-assessment, but does require that regulations should include provision for 
joint assessments. Assessment is a process in which professionals, and the local authority which may at the end 
of the process have a legal duty to provide services, must both be involved. However, we do not currently believe 
that the involvement of the person being assessed is strong enough in the current draft. 
 
35. Regulations underpinning clause 9(5) should make it clear that local authorities must take active steps to 
ensure that people are able to participate in their assessments. This should include provision of information 
about the assessment in an appropriate form, and where necessary ensuring that the person has access to an 
independent advocate. 
 
36. Clause 9(5) refers to duties, as part of the assessment to consult with the person being assessed, their carer 
and any person that the person being assessed has asked the authority to consult. To consult a person in their 
own assessment is necessary, but not sufficient. There must be an active level of involvement during the 
assessment process. Clause 1(3)d makes it clear that a local authority must have regard to a person participating 
as fully as possible in decisions, and we do not believe that this will be achieved purely through consultation. 
Active engagement should include provision of information about the assessment in an appropriate form, and 
where necessary ensuring that the person has access to an advocate. 
 
37. People must also receive information following assessment to help them decide how to plan their care and 
support, and to make it clear what help they are entitled to from the local authority and what they will need to 
contribute themselves.  
 
Definition of Assessment 
 
38. Case law of particular importance is R v. Bristol ex parte Penfold (1997-8 1 CCLR 315) which sets out the 
essential requirements that distinguish an assessment from a screening process that cannot be considered to be a 
proper assessment. The Penfold case establishes the principal that an assessment must properly consider all of 
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the individual’s needs with the Court holding that ‘assessment cannot be said to have been carried out unless the 
local authority concerned has fully explored the need in relation to the services it has the power to supply. In 
some cases this exercise will be simple, in others more complex’. The CSA considers that this principle is of 
fundamental importance. We therefore recommend that clause 9 dealing with assessment should begin with a 
statement that reflects the Penfold judgment and makes clear that assessment must be carried out in a manner 
which ensures proper and proportionate consideration of the individual’s circumstances by an appropriately 
trained or qualified person.  
 
39. Regulations under clause 12(1) should specify that assessors should be appropriately skilled and trained and 
that the manner in which assessment is carried out should be appropriate and proportionate rather than just 
proportionate. Proportionality will include the use of existing information such as care and support plans if a 
person’s needs have not changed. 
 
40. It is vital that requirements in the Bill that relate to the conduct of assessment also refer to reassessment and 
review of care packages. Indeed there might not be a clear distinction between assessment and review as, in some 
cases, understanding the person’s longer term needs might be an ongoing process that takes place over several 
months. We therefore recommend that requirements relating to the assessment process contained in the Bill and 
in any future regulations should also refer to reassessment and review. 
 
Question 17. The White Paper says that assistance with care and support needs will be subject to a 
reasonable charge. Do the charging provisions in the draft Bill reflect this policy intention, and is the policy 
intention clear?  
 
41. It is not possible to be clear whether the charging provisions reflect the policy intention until the regulations 
setting out the detail are published. However, we believe that the charging regime under the current framework 
means that some people are subject to what we would consider to be unreasonable charges.   
 
42. The CSA has a number of key principles which member organisations hope to see reflected throughout the 
legislation. Disabled people, carers, older people and family members, advisors, social workers and others tell us 
that they experience excessive charges. Many adults and carers continue to feel confused as to how charges are 
imposed and calculated.  
 
43. The key principles the Bill and regulations will need to reflect include: 
• delivering a charging framework which does not militate against the broader goals of promoting 
independence and well-being;  
• ensuring full and proper consideration of essential disability related expenditure; 
• delivering consistency and transparency in charging policy; and 
• balancing local authorities’ discretion to decide where they charge with a need to protect adults and 
carers against income poverty. 
 
44. More specifically we share three common policy positions, which need to be addressed in regulations:  
• the threshold for charging should be increased to at least twice income support;  
• there should be a 65 per cent taper on charges as recommended by the Dilnot report;  
• the rest of the system should remain as now, including the definitions of what income is and is not 
chargeable, and the way disability related expenditure is taken into account.  
 
45. Clause 14(1)b concerning the power of local authorities to impose charges, again, needs putting in context so 
that either on the face of the Bill or in regulations it is explicit local authorities should not be able to charge for 
assessments.  
 
46. We wish to see more clarity on how residential care and non-residential home-based care will be treated 
separately in terms of charging. This will at the very least need to be dealt with in regulations. 
 
S117 mental health services 
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47. Section 117 provides critical support for people at an extremely vulnerable time, when they are discharged 
from hospital after being detained under a mental health section. Previously there has been a working definition 
that S117 services are those that help to prevent an individual's readmission to hospital after they have been 
detained under the Mental Health Act. This current position works well in practice, allowing individuals access 
to the services they need, whether from the NHS, social care or both, and reducing long-term costs by 
preventing readmission to hospital. 
 
48. The draft Bill states that S117 care is that which, in addition to preventing readmission to hospital, must 
'meet a need arising from the mental disorder of the person concerned'. In practice, it can be very difficult to 
establish which needs arise directly from an individual's mental health problem and which do not. We are 
concerned that narrowing the definition of aftercare in this way will lead to disputes over what constitutes S117 
care, causing delays in the provision of services, distress for the individuals concerned and leaving them eligible 
to be charged for care that is essential to prevent their readmission to hospital. Clause 48 should therefore be 
amended to remove sub-section (5) a. 
 
Charging for carers’ services 
 
49. It is not clear where a carer’s need for services starts and where this might be provided to the disabled person, 
unlike the clarity in existing legislation.  
 
50. Clause 15(3) needs to make clear that where a service is provided to an individual that individual must be the 
one to pay. Even if it is a "carers’" service, if what is provided is support to the adult then it must be the adult who 
pays. Otherwise we have concerns local authorities may categorise services as carers' services or services for the 
adult depending on which has the greater chargeable assets or income.  
 
Question 19. Do the care and support plan provisions allow adequately for input from service users and 
carers? 
 
51. We welcome the statutory recognition of the centrality of the care plan to the process of meeting individuals’ 
needs and its role in ensuring that people are informed and involved in collaboratively developing and reviewing 
care packages. The inclusion of personal budget information and the use of direct payments are particularly 
welcome and will give individuals a greater sense of clarity and control over their care packages.   
 
52. We believe that the engagement of service users and carers throughout the whole process from assessment 
through care planning to review and reassessment is vital. As it currently stands we do not believe that the input 
of services users and carers is sufficiently strong either in the assessment process (see Q14 above) or the care 
planning process. It is not so much the care plan itself, but the ongoing process of discussion and review 
between the individual and the professional, who is working with them, which is most valuable in terms of 
improving outcomes.  
 
53. In clauses 24(3) and 24(4) we would therefore like the words ‘and involve’ added after the word ‘consult’ to 
truly reflect the active nature of the planning process. Care plans should, as far as it is feasible to do so, be 
developed in collaboration with those with needs; not drawn up in isolation, shared and ‘signed off’.  
 
54. To maximise the effectiveness of the care planning process and encourage ownership of the resulting 
document, it will be important that they are written in an accessible way. We therefore propose the addition of a 
sub-clause, f, within clause 24(1) which sets out that plans must be written in a way which can be easily 
understood and used by the person with needs. 
 
Carers 
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55. Where needs are to be met by a carer it is essential that both the adult and the carer are happy with the 
arrangements. Therefore clause 24(1)b should be amended to state that a care plan must specify which needs will 
be met by a carer and confirm that both parties agree to this. 
 
Question 20. Does the draft Bill make adequate provision to help people achieve personalised care and 
support and to manage the payment process?  
 
56. Overall, the CSA welcomes the clauses on meeting needs and personal budgets. They establish some 
important fundamentals, such as a duty to assess and meet carers’ eligible needs, a central role for the creation 
and ongoing review of care and support plans and a statutory basis for personal budgets and direct payments.   
 
57. However, there are various ways in which we feel that these clauses could be further developed to ensure 
greater clarity about definitions, roles and responsibilities and greater equality of outcomes for all. People need 
to benefit from maximum flexibility and control but continue to receive sufficient information and guidance to 
enable them to make the decisions that are right for them and manage and review their care over time.  
    
Personal budgets and direct payments 
58. The CSA welcomes the inclusion of a definition of ‘personal budget’ in statute. This will help to reduce 
variation in what information must be made available to the individual and will improve their understanding of 
the costs of their care.   
 
59. To maximise flexibility without developing inequitable postcode lotteries, the regulations could usefully 
provide some principle-based rules on how personal budgets can be used. The regulations should underline the 
flexibility with which the individual can use their allocated budget to pay for care and support to meet their 
assessed and eligible needs. Individuals should not feel limited as to what they can choose or that their decisions 
are restricted in line with the preferences of the local authority. It is this flexibility, not the upfront allocation of 
resources, which is the defining feature of a personal budget. 
 
60. The CSA supports the view that everyone eligible for social care should be offered a direct payment, unless 
there is a strong reason why this would not be suitable. However, we also recognise that direct payments might 
not be the option preferred by all individuals. It is therefore important that the wording of the Bill makes it clear 
that deciding to use direct payments is a choice, and is by no means obligatory. Regulations should state 
explicitly that direct payments are a choice that should be offered to all, unless there is a strong reason not to. 
They should also clarify that they are in no way obligatory. 
 
61. It will be important that the regulations are drafted in a way that supports the ‘spirit’ of personalisation. They 
should not be written in a way which will create unnecessary barriers for those using direct payments nor enable 
local authorities to prevent people using direct payments unnecessarily. This may lead to individuals being 
disadvantaged, due to misconceptions about the type of people who can benefit from these approaches. 
 
62. We feel that it is important that individuals have the freedom to determine how their direct payment is 
spent, whilst still ensuring that it is sufficient to meet their needs. Flexibility is crucial to ensure that direct 
payments and personal budgets are responsive enough to cater for fluctuating requirements. We therefore 
suggest that clause 24(2)b should be amended to read ‘how it is those needs could be met’ rather than ‘will’ be 
met. 
 
63. We also propose the inclusion of a sub-clause (d) which specifies ‘what support the adult will be provided 
with to administer any direct payments’.  
 
Support and advocacy 
64. Once it has been identified that an individual is eligible to receive direct payments, the local authority should 
have a duty to support the individual to decide, together with a professional, whether they would prefer to 
arrange their care independently or have it arranged for them. Those who would like to take up a direct payment 
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will need access to adequate support, including advocacy, to enable them to do so. The wording of clause 28 
should be amended to incorporate this duty.  
 
65. As drafted we believe that the Bill restricts the current rights to direct payments. We believe condition 3, 
clause 28(6)b, should be amended to read: “with appropriate help or support.” This would mean that the local 
authority could not refuse direct payments because it did not provide support.  
 
66. We believe that clause 28(7) should be deleted since condition 3 makes this superfluous. 
 
Administration costs 
67. We propose that an additional sub-clause be inserted into clause 30(2) which states that regulations should 
specify that direct payment must include an element sufficient to cover the administration costs. 
 
Portability 
68. Many disabled and older people are prevented from making personal choices, including taking up 
employment or education if this involves moving to another area. We welcome the continuity of care provisions 
alongside the clarification of the ordinary residence rules which should ensure that people do not experience a 
gap in care; however they are not enough to give people confidence that they will be able to continue to achieve 
the same outcomes in the new area. At the very minimum the receiving local authority must have regard to the 
care and support plan in the previous area. 
 
Question 21. The White Paper says that commissioning practices which put tight constraints on how care 
and support is provided - so-called ‘care by the minute’ - are unacceptable.  Does the draft Bill have a part to 
play in addressing such practices, and if so how? 
 
69. We do not believe that there is anything in either the current or draft legislative framework which makes 
“care by the minute” inevitable. Whilst the principles in clause 1 may help to prevent an approach to provision 
of support which encourages this, the underlying issue is the underfunding of the system. Until there is sufficient 
funding in the system for local authorities to provide quality services to meet assessed needs, they will find a 
variety of ways to “stretch” their budgets, of which this type of commissioning is one example. 
 
Question 22. To what extent do the safeguarding provisions ensure that all those at risk are adequately 
protected, and should these provisions be extended in any way?  
 
70. There has been widespread concern that the mechanisms and procedures, currently in place, are inadequate. 
Time after time we have witnessed how gaps in provision have led to serious consequences. The movement to 
clarify the law is welcomed by the CSA.   
 
71. We support the draft Bill’s attempt to define financial abuse as current rules are not always used to protect 
people from this form of abuse. The definition of financial abuse given in clause 32(2) gives a good definition of 
the different scenarios of such abuse.   
 
72. As it is important that local authorities take the action that is needed to protect those whom they suspect are 
experiencing or at risk of all forms of abuse the Bill must reflect this. The CSA is concerned that the current 
wording of this clause may lead to interpretation that financial abuse is the only form of abuse whereby local 
authorities have a power to make enquiries. Therefore the Bill must explicitly state what types of abuse are 
covered by this clause, i.e. financial, physical, physiological and sexual abuse.   
 
73. The CSA agrees that part of the role of Safeguarding Adults Boards (SABs) is to undertake reviews of cases 
where there is suspicion that an adult is experiencing abuse or neglect and where a person dies or there is 
reasonable concern over how an agency has acted. We do however urge the Department of Health to widen this 
to cover cases where the adult sustains a serious injury which has no reasonable explanation.  
 
Principle of safeguarding and embedding prevention 
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74. We are concerned that the first reference to safeguarding in the draft Bill is in relation to an enquiry – when 
an individual has already suffered abuse and that this does not recognise the need for local authorities to take 
steps to prevent abuse occurring in the first instance.  
 
75. We believe that the fundamental basis of safeguarding work should be prevention through the raising of 
awareness about what abuse is, what can be done to prevent it and how to report abuse or concerns. The draft 
Bill should therefore include an additional clause at the beginning of the safeguarding section which places a 
new duty on local authorities to empowering individuals to understand what abuse is, and how to protect 
themselves from it. This focus on empowering an individual to protect themselves from abuse should also be 
reflected in the wording of clause 1(2)b and clause 1(3)f in regard to the principle of well-being, and clause 2(2)d 
in regard to providing information and advice. 
 
76. The CSA suggests that the CQC should be required to identify a person within the regulator who should act 
as a link with each of the SABs. This person should be responsible for sharing information, advice and guidance 
with the board as well as being a champion for joint working.   
 
77. A further clause should be designed to emphasise the importance of the local authority balancing the 
protection of a person at risk with the individual’s own rights by introducing a ‘principle’ of safeguarding. This 
should incorporate Article 19 of the UNCRPD, the right to live independently and be included in the 
community. The UK has ratified the UNCRPD and incorporating Article 19 into UK law would be an important 
step towards complying with this. 
 
Question 24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they 
be extended in any way? 
 
78. The CSA welcomes the proposed provisions to improve transition from children’s to adult services.  
However, we do not feel that, as they stand, the draft clauses achieve the government’s intention. In addition, the 
Care and Support Bill and the Children and Families Bill need to relate to each other in order to give a coherent 
approach to transition.  
 
79. Either in clause 39 or clause 42 there should be specific mention of prevention in the sense of enabling 
independence. Services at transition should be aimed at moving a person into work/adult life in such a way as to 
promote their independence and so reduce their long term needs for care and support. This should be the 
purpose of transition planning. At present there continues to be an assumption that disabled young people will 
continue to live with and receive significant amounts of support from their families. This is inappropriate as it 
delays the development of crucial independent living skills. 
 
Assessment of a child’s carer’s needs for support 
80. In line with other parts of the draft Bill, we would like to see an additional clause related to carers. Where a 
child is being assessed under this clause, there should be a corresponding assessment of any carers. Where 
children are expected to remain at home after the age of 18, an early carers assessment is essential. 
 
81. A child’s carers, including parents, must request an assessment. This is a higher threshold than will exist for 
adults caring for adults who do not have to request an assessment, but where it is the duty of local authorities to 
carry out an assessment if they think the carer may have needs.   
 
Assessment of a young carer’s needs for support 
82. In this clause, the young carer also has to request an assessment or their parent has to. This is a higher 
threshold than exists for adults caring for adults in clause 9 when the local authority has a duty to assess if they 
think the carer may have needs.  There is also a higher threshold in that the family, or a member of the family, 
are someone whom services are being provided under section 17 of the Children Act 1989.  
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83. This excludes young carers who are caring for parents since they may not have services provided under the 
Children Act 1989 but under relevant adult social care legislation e.g. currently the Chronically Sick and 
Disabled Person’s Act 1970. This section should be amended to read, “someone whom services may or are being 
provided under s. 17 of the Children Act 1989 or a parent who is receiving care and support under this 
Sections… of this Act.”   
 
84. The CSA welcomes the provisions which allow assessments  to see what support the young carer are likely to 
be on their turning 18 which will help with transition planning. 
 
Continuity of services under Section 17 of the Children Act 1989 
85. The CSA strongly welcomes the approach taken in clause 43. However, it needs to be amended so as to 
ensure continuity of services under the Chronically Sick and Disabled Person’s Act 1970, and the continuity of 
support delivered through Education Health and Care plans under the Children and Families Bill. 
 
86. It is not clear how the duties in Clause 31 on continuity of care when an adult moves relate to transition for 
children to adult care and support if the child moves from one area to another (e.g. to move out of their parental 
home or to access education or employment elsewhere). This could be particularly problematic in relation to 
clause 43. Here the authority has a duty to continue to meet needs under the Children’s Act 1989, this is a 
different approach than the one used in clause 31 where the duty to meet needs is placed on the ‘receiving 
authority’. 
 
Question 25. Does the draft Bill promote greater integration between health, social care and housing around 
hospital discharge?   
 
87. Schedule 2 only relates to people who have been in hospital to receive acute care, notably excluding those 
receiving mental health or re-ablement services. The failure to ensure that people admitted to hospital for 
mental health treatment receive the same support on discharge as those receiving physical health treatment 
undermines the Government’s intentions to achieve parity of esteem between physical and mental health and 
risks leaving many people without the care and support that they need to live independently in their community.  
 
88. Schedule 2 is mainly concerned with clarifying when local authority duties towards the NHS to facilitate 
speedy discharge arise, and refers, in clause 1(i) to these duties arising when the NHS has decided a person is 
safe to discharge. However, this is not an appropriate starting point for ensuring that discharge arrangements 
fully meet the person’s needs. There are a number of issues which relate to hospital discharge that should be 
covered by legislation or statutory guidance: 
• The duty to carry out a multi-agency assessment before hospital discharge should apply if it is apparent 
that the person might have care and support needs. 
• Discharge should not take place without consideration of whether appropriate support will be in place 
immediately. It is not appropriate, for example to discharge someone late at night if they cannot get appropriate 
support till the next day.  
• There should be appropriate consideration, prior to discharge, of whether the person would benefit 
from re-ablement or intermediate care.  
 
89. We therefore believe that the Bill should require the issuing of regulations setting out the conduct of multi-
agency assessment prior to discharge from hospital and from jointly commissioned re-ablement or intermediate 
care services following hospital discharge. Such a requirement might be added to clause 8(1) which imposes 
requirements for the future issuing of regulations. 
 
90. We recommend that a sub-clause should be added to clause 6(1) requiring that local authorities must 
exercise their functions with a view to ensuring that timely and effective arrangements are made to ensure that 
the care and support needs of individuals are met during and after the transfer of the person from an NHS 
setting.  
 
January 2013  
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Cancer Research UK 

Introduction 
 
1. Cancer Research UK is one of the largest funders of clinical research in the UK. We currently run 
around 240 clinical trials and a wide range of research that requires regulatory and ethical approvals that are 
provided under the Health Research Authority (HRA). 

2. Cancer Research UK supports the establishment of the HRA and has been working closely with the new 
body since it was establish in December 2011 as a Special Health Authority. We believe that the HRA has the 
potential to streamline and improve the regulation and governance environment for clinical research in the UK 
and NHS.  In summary: 

• The HRA has already demonstrated that it will be effective at regulating research in the UK. We believe 
this role will be strengthened once it begins to operate as an independent body. 
• The Care and Support Bill should reference the HRA’s role in the governance of clinical research. 
• The HRA should not have a formal role in regulating clinical trial data transparency issues, but should 
continue to work closely with the Medicines and Healthcare products Regulatory Agency (MHRA) where this 
responsibility lies. 
 
Response to specific questions 
 
3. We have focused our response to this consultation on questions concerned with the establishment of 
the Health Research Authority. We have no comments on the other sections contained in the draft Care and 
Support Bill. 

30.  Will the powers envisaged for the Health Research Authority be effective, and is there a risk of conflict 
between transparency in the publication of research results and patient confidentiality? 
 
Principles of the HRA 
 
4. Cancer Research UK welcomes that draft legislation has been brought forward that will establish the 
HRA as an independent non-departmental body.  

5. We believe that the following issues are of high importance:   

• The overriding principle of the HRA should be to promote and facilitate patient based research, whilst 
protecting the interests of patients and the public.  
• The HRA should aim to streamline the system of approvals for research and avoid duplication. It should 
oversee all approvals relating to setting up a research study, including ethical approvals and use of biological 
materials and work closely with the MHRA.  
• In performing its functions the HRA should continue to look at ways to reducing the timelines to 
approving studies while also maintaining the robustness and quality of its approvals. 
• The HRA would need to ensure that the expertise within bodies whose functions are transferred to it 
are not lost.  
 
6. Since its formation in December 2011 the HRA has demonstrated that it will be effective at regulating 
research in the UK. It has also shown that it is capable of leading a programme of work to streamline and 
improve regulation and governance of clinical research in the UK. For example we welcome the improvements it 
has already brought about this year to the Integrated Research Application System (IRAS) in working to 
introduce a unique study identifier and removing site specific sign off on local agreements. We believe that the 
proposed legislation encompasses many of the principles that we have consistently asked for and have outlined 
above. By being granted this statutory footing the HRA will be able to continue independently from 
Government but with continued oversight. 

Governance  



Draft Care and Support Bill     108 
 
 
 

 
 

7. Obtaining research permissions in the NHS has consistently been a barrier to opening research studies 
and recruiting patients. We welcome the action taken by the National Institute for Health Research to date to 
ensure that all studies are approved in a shorter timeline.  The current goal is that NIHR portfolio studies begin 
recruiting patients within 70 days of study approval.  
 
8. We are pleased to see the announcement by the HRA that it will be undertaking a pilot study at the 
start of 2013 to demonstrate whether a quality-assured HRA assessment could potentially improve both study 
set-up times and the quality and consistency of ethical review.60 It is because of the leadership that the HRA has 
already demonstrated in the area of governance that we believe that the Care and Support Bill should reference 
the HRA’s role in this area.  
 
Transparency 
 
9. We welcome the commitment in the legislation for the HRA to provide a transparent process that will 
reassure patients, researchers the NHS and hopefully other research sites. This is a key element of the HRA’s 
function to promote research and public awareness.  

10. Transparency of data is an important principle in clinical trials. Many non-commercial organisations 
have policies that support this principle, for example requiring data sharing plans and clinical trial registration. 
Issues that need to be taken into account in considering measures to promote transparency include: 
 
• patient consent and confidentiality; 
• the risks of access and analysis by third parties with vested interests which could produce information 
that undermines public understanding of a treatment or research finding; 
• maximising usefulness and minimising risks by balancing the level of detail in the data (e.g. aggregated 
findings versus patient level data) with how widely these data are shared (e.g. publicly available versus controlled 
access); and 
• the need to ensure the environment incentivises the funding and delivery of clinical trials, for example 
by granting a researchers a period of exclusivity for the use of their data.   
 
11. We consider that responsibility for the transparency of clinical trials results and associated patient 
confidentially issues   lies with the European Medicines Agency and the MHRA in the UK. Therefore the HRA 
does not need to have a formal role in promoting transparency in clinical trials data.  

12. There is a role for ethics committees in ensuring that studies are reported in order to develop scientific 
understanding or patient care. We believe that this can be addressed in ethics committee guidelines which the 
HRA should continue to assess. 
 
Clinical Trials Regulation 
 
13. Cancer Research UK would like to highlight a possible upcoming challenge for the HRA  posed by the 
Clinical Trials Regulation (CTR). The current draft of the CTR envisages that ethics approval takes place within 
10 days of submission which is significantly faster than the current 30 days. The committee should note the 
ambition of these timelines and the need for the HRA to be given adequate independence and resource to  meet 
them. 
 
31.   What are the risks and benefits of the provisions in the draft Bill on the Human Fertilisation and 
Embryology Authority and the Human Tissue Authority? 
 
14. It is our understanding that the draft Bill only contains provisions for the possibility to abolish the HTA 
and HFEA under Clause 75. We believe that until the Government’s response to the HTA/HFEA consultation is 
published it is difficult to recommend how this Bill should reflect it.  

                                                       
60 HRA given go-ahead for feasibility study: HRA assessment for approval of research in the NHS, http://www.hra.nhs.uk/hra-news-and-

announcements/hra-given-go-ahead-for-feasibility-study-hra-assessment-for-approval-of-research-in-the-nhs/  
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15. In Cancer Research UK’s response to the HTA/HFEA consultation, we outlined that: 

We support the option of retaining the HTA and HFEA while streamlining their functions. The Department’s 
preferred model could potentially be an acceptable means to restructure the functions of the HTA and HFEA in the 
future once it has been established that the CQC is able to perform the functions to a standard that will support 
researchers in gaining approvals and also public confidence in the handling of human tissue and embryos. Cancer 
Research UK believes that any changes should not affect researchers or research funders’ experience of the 
regulatory system and that wherever possible they should seek streamline and improve the system. 
 
The current Bill would allow this option to be enacted. 
 
January 2013 
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Carers Network Westminster (CNW) 

 
Para. 1 Carers Network Westminster (CNW) is a charity that represents all unpaid carers across the borough of 
Westminster and has over 2000 registered carers. Our Carer Support Workers provide specialist support for 
carers for BME, mental health, learning disability and older people clients. Carers supported by CNW were to 
attend the Parliamentary meeting on the 31st January at Portcullis House and in light of the late cancellation of 
this CNW now submit written evidence on behalf of carers to be included in the pre-legislative stage of the Bill.  
This submission focuses on the needs that carers have identified for inclusion and concerns about how this Bill 
may impact on them. Unpaid carers are a group with recognised emotional, health and financial disadvantages 
resulting from their role as carers. 
 
The Law for Carers 
 
Para. 2 Removal of the existing requirement that the carer must be providing a substantial amount of care on a 
regular basis is welcomed but carers remain concerned about the following: 
 
• That Local Authority funding is insufficient to provide for carers needs. 
• That the impact of proposals need to be considered alongside other benefit changes that will impact on 
carers, including the introduction of Universal Credit, Housing Benefit and benefit caps.  
• That fewer people will be able to provide care given that Carers Allowance will be included in the 
benefit cap for carers living away from the cared for person and may lead to caps on housing benefits and that 
under-occupancy penalties can impact on those caring for people with disabilities. 
 
Personalising care and providing a support plan in the case of a carer 
 
Para. 3 Concerns raised by carers include: 
 
• That the Bill does not make sufficient provision to help people manage personalisation, in particular for 
carers supporting those with learning disabilities and older people with dementia who are undertaking this 
responsibility. More specialist support from the brokers setting up the system is required. 
• That the Bill does not address the fact that Local Authority (LA) funding is insufficient to support 
carers to undertake direct payments as providing quality care is more expensive than assessments provide for. 
An increase in financial provision is required. 
• That paid carers from agencies are insufficiently trained and quality of care is poor, all of which fails to 
support carers who rely on this service provision. Better monitoring of care agencies by the local authority is 
essential to ensure quality provision and yet LA responsibility to meet this need is currently being reduced.  
• That proposals to merge the needs of the carer and cared for in an assessment may undermine the 
separate needs of unpaid carers and their right to fulfil their potential beyond that of a carer.  
 
Assessment and Eligibility for Social Care 
 
Para. 4 Carers have objected to the following proposals: 
 
• That provision for carers who support people to stay at home and thereby reduce costs to the state, 
could be means tested, including carers breaks. 
• That the Bill fails to address carers needs when engaging with services that impact on carers. In 
particular policies that promote shorter hospital stays and prompt discharge, fail to allow for the increased 
demands that this places on carers. This includes higher caring demands placed on carers whilst people 
recuperate and the need for additional LA support and insufficient time to access this. 
• Failure to support carers to deal with permanently increased caring needs as the health of those cared 
for decreases.  
 
Responsibilities of Local Authorities 
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Para. 5 
 
• Greater financial support is required to provide training opportunities for carers to access work and 
realise their potential.  
• LA support is required to help carers to plan ahead for the future and to provide appropriate options 
and for the appropriate care of those being cared for. The transition to alternative care needs to be streamlined 
between LAs and unpaid carers in decision making processes. 
• That LA cuts in education and day care services for the cared for have a significant impact on carers as 
this increases the number of hours that a carer must provide. The Bill fails to address the increasing demands 
placed on carers when services are reduced. 
• That the individual carers well-being is threatened by service reduction and expenditure cuts as 
ultimately carers meet the deficit and this impacts on carers physical and emotional health. 
• GP involvement in the life of carers is essential both in protecting carers well-being and the cared for 
person’s well-being. GP identification of carers and awareness of their needs is essential and requests from carers 
include: double appointments; priority booking of appointments; designated doctor for carers; easier and faster 
access to counselling support and carer specific health checks. 
• The development of new care centres with holistic provision, for example for those with dementia, is 
welcomed. However, this has resulted in fewer places in the borough as older units are closed down and mild to 
moderate provision has been lost, with care only provided for severe or critical needs. Some carers are now 
providing full time support for those who previously attended day centres. The provision that remains now costs 
more and this has resulted in some being able to attend for fewer hours and for others higher costs. LAs 
expenditure needs to be increased to meet individual needs.  
 
Adult Safeguarding and Carers Emotional, Social and Physical Well-Being 
 
Para. 6 
 
• That LA provision that focuses on crisis provision damages the well-being of carers and those who are 
cared for. For example the removal of mild and moderate dementia support in Westminster has reduced the 
number of places available for day centre provision and so increases the number of days that a carer must 
provide support.  This in turn increases the risk of health difficulties for the carer and ultimately increases the 
potential need for crisis care which costs the LA. The potential risks for carers should be identified and social 
provision should be increased as caring demands increase.  
• Respite for carers should be more readily available. Places are very limited and it is very difficult to 
book in advance so limiting carers opportunities to take full advantage of the break. Alternatively some centres 
have now set a minimum period for respite. This does not assist carers who would benefit from two short breaks 
during the year rather than the prescribed week.  
 
  January 2013 
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Carers Trust 

 
Summary   
 
1.1 The response is divided into sections covering parts of the Bill we particularly welcome or believe need 
further clarification. It provides evidence and recommendations to the Joint Select Committee on the following 
areas:  
 
• Section 2: General comments and areas for further clarification   
• Section 3: Provision of services and the care and support market (general duties; clauses 1-7)   
• Section 4: Assessment of needs and of carer’s needs for support and duties to meet needs (clauses 9-10, 
17-19) 
• Section 5: Care planning and personal budgets (clauses 25-30) 
• Section 6: Charging for carers’ services (clause 14)  
• Section 7: Unequal rights for young carers and parent carers (clauses 39-43) and whole family 
assessment (clause 12) 
• Section 8: Interface between adult’s social care legislation and children’s legislation and 
recommendations for reform for young carers and whole family support (clause 9 and clause 12)  
 
General: Clarity and accessibility of the care and support framework  
 
Committee question 2 
 
Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and support? In 
particular, will it be effective in clarifying the law on social care? 
 
2.1 Carers Trust welcomes the draft Care and Support Bill, and in particular the emphasis placed on carers 
and their needs throughout. The emphasis on promoting independence and wellbeing and on universal 
provision and prevention rather than just individual needs is the right one. Supporting carers should be at the 
heart of a preventative approach.  
 
2.2 However, we have particular concerns about the implications of the Bill for young carers and 
parent carers. Whilst the Government has taken significant steps to strengthen the rights of adult carers, the 
proposed changes will leave young carers and parent carers with lesser rights and a confusing legal framework. 
In sections 7 and 8 of this response, we set out evidence for why young carer and parent carers’ rights need to be 
strengthened and recommendations for stronger provisions on the face of the Bill; changes to children’s 
legislation and clearer interface between the draft Care and Support Bill and children’s statute. 
 
2.3  The key reasons why the law needs changing for young carers: 
 
• Clear and urgent need for early identification of young carers to prevent inappropriate caring and 
safeguarding issues arising  
• A whole family response to care and support needs is needed to prevent children from caring 
inappropriately and to sustain whole families wellbeing and independence  
• Lack of clarity about who is responsible for young carers and the law is complex and confusing for 
practitioners 
 
2.4 Overall, the Bill does provide much needed clarity for adult social care law. However we believe that 
further clarification is needed in the following areas:  
 
• Inconsistent definitions of “carers”. For example, exceptions to the duty for assessment of carers 
needs for support clause 10; sub section (8) confuses the definition of carers.   
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• Definition of “provision of support to the carer”. Definition of “provision of support to the carer” 
compared with services for the adult needing care needs clarification (clause 19). We are concerned about how 
this will affect who is charged (where previously a service was regarded as a service for the adult with care needs 
– for example replacement care -  this may then be redefined as a service for the carer, and the carer may then be 
charged for this.  We recommend that the same definitions available in the Carers and Disabled Children Act 
2000 are used in the draft Bill.  
 
• Applicability to carers as well as people with care and support needs (e.g. applicability of clause 1, duty 
to promote individual wellbeing).   
 
• How whole family needs assessment relates to the duties to meet needs for care and support and 
interface with children’s legislation (see sections 7 and 8 of this response).   
 
• Charging for carers support services and when this would not be appropriate (clause 14, see section 
6).  
  
• Eligibility for services of self-funders and whether there should be a duty to provide services to them 
(clause 19, see section 4).  
 
• Young carers and parent carers do not have equal rights to adult carers; they will still have to request 
an assessment and there is no clear duty to meet their needs (clauses 39-44, see section 7).  
  
• Transition provisions are inconsistent with the law for young carers (see section 7).  
 
Provision of services and the care and support market 
Committee question 1.  
 
What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this Part of the 
draft Bill? 
 
Committee question 10 
 
What are the risks and benefits of the duty on local authorities to provide advice on adult care and support? Are 
they the same for the duty to provide information? 
 
3.1 We welcome the new duty to provide advice and information. Access to good quality advice is key for 
carers who frequently spend unacceptable amounts of time trying to navigate the health and social care system 
on behalf of the person they are caring for and for meeting their own needs. This can be a stressful process 
which can significantly impact on carers’ own health and wellbeing. Improvements are needed to ensure all 
carers can access information and advice which is easy to understand and relevant to their circumstances.  
 
3.2 Many local authorities currently commission local voluntary organisations including Carers Trust 
Network Partners to provide information and advice and the voluntary and community sector will be key to 
delivery of this duty.  
 
3.3 We are concerned that there is a risk that this duty will only be fulfilled through provision of leaflets 
and information online which is distinct from an information and advice service. Carers Trust Network Partners 
say that it is vital that information and advice is tailored to the individual and their needs. This should include 
availability of information and advice face to face as well as on the phone or via the internet according to the 
individuals’ preference.  
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3.4 Information online may help to signpost carers to services and understand eligibility for assessment 
and support which can be adequate in some circumstances. However, other individuals will need more support 
and guidance to navigate the system. For example, in order to understand benefit entitlements which are 
complex and undergoing reforms.   
 
3.5 Therefore, delivery of this duty should enable individuals to access information and advice on an on-
going basis if necessary, building up relationships with a trusted provider. This is vital to ensure that 
information is not only accessed or made available at a point of “crisis” but is preventative, and helps sustain 
families to stay independent and well. Services providing this type of service need to be commissioned 
accordingly.  
 
3.6 Carers Trust recommends:  
 
• Guidance on how this duty should be met and the importance of the quality as well as variety of the 
methods of providing information and advice. 
• It is made explicit on the face of the Bill that the local authority may fulfil this duty through the 
commissioning of third parties. 
 
Omissions in Part 1 of the draft Bill (care and support) – provision of advocacy 
 
3.7 In addition to information and advice, we would welcome a commitment to the provision of advocacy. 
Many carers find it difficult to exercise their rights, or to navigate health and care systems and have their voice 
heard, even if they have been able to access information and advice. Many carers’ services provide advocacy 
support, but often this is not specifically commissioned by local authorities.   
 
3.8 Carers Trust recommends introduction of a new duty to provide advocacy in addition to 
information and advice. 
 
Duty to promote diversity and quality in provision of services (clause 3)  
 
3.9 Carers and disabled people using personal budgets, either via a direct payment or through a managed 
budget, often find there is very little choice in provider or service available to them locally.  
 
3.10 Whilst we welcome the new duty to promote diversity and quality of services available locally, we 
would welcome further consideration of provisions to ensure that there is sufficiency of supply of care and 
support services, as suggested by Barbara Keeley MP in her recent Private Members Bill. We recommend that 
her proposals are revisited in the context of this Bill and incorporated as far as possible. 
 
3.11 In addition, small local innovative providers can find it difficult to gain entry to the market, and local 
authority procurement mechanisms can make it almost impossible for people with managed budgets to gain 
access to these kinds of services. The duty to promote diversity needs to be matched by support for service users 
and carers to be able to make choices which best meet their needs. This will be supported to some extent by the 
duty to provide information and advice, but advocacy support is also likely to be needed. Diversity in the market 
can only be driven if people are able to understand and enact choice.  
 
3.12 Small independent organisations should be supported to develop their services, and local demographics 
such number of carers and their age and ethnicity profile needs to be used to shape the range of services made 
available.  
 
Assessment of needs and of carers’ needs for support and duties to meet needs 
 
Consultation of carers (clause 9)  
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4.1 We welcome the requirement to consult any carer as part of the assessment, but we recommend further 
consideration is given to the fact that a person may have more than one carer; a carer may be a child or young 
person or may be a person with a disability themselves. Young carers i.e. those under the age of 18 are often 
excluded during the course of assessments when in fact they may be in the best position, apart from the person 
with care needs themselves, to know what support is needed.  
 
4.2 Increasingly, people with learning disabilities, for example, are undertaking caring roles for older 
parents, resulting in mutual caring situations. Their caring role should be identified and they too should be 
consulted in assessments. 
 
4.3 Carers Trust recommends guidance on identifying whether a young person is providing care and 
involving them in assessment of adults’ needs for care and support, and on identifying disabled people who 
are carers and consulting with them in assessment of adults’ needs for care and support.   
 
Is the assessment process for carers set out in clauses 10-12 of the draft Bill sufficiently robust to ensure that needs 
are identified?  
 
Assessment of carers’ needs for support (clause 10) 
 
4.4 We are pleased to see the new single duty upon local authorities to undertake a carer’s assessment based 
on the appearance of need whether currently or likely in the future, and the removal of the requirement for 
carers to request an assessment or to be providing a substantial amount of care on a regular basis. This gives 
carers the same rights as the people they care for and consulting carers should ensure they are fully involved in 
the assessment process.  
 
4.5 Whilst the new law appears to equalise rights between carers and the people they care for there are two 
omissions. The duty to assess carers:  
 
• Does not appear to apply regardless of the level of their financial resources.   
• Does not consider outcomes the carer wishes to achieve in day-day life and how they can be supported 
to help achieve these outcomes. 
 
4.6 These omissions are problematic for the following reasons:  
 
• A carer’s assessment, carried out by a skilled practitioner and in a supportive way can be valuable in its 
own right. Particularly, using an asset based approach, assessment can give carers the chance to talk about their 
circumstances, and reflect on their abilities and resources.  
• Assessment can help support a preventative approach by resulting in referral to universal services and 
signposting to further support if needs change; and enable carers to plan for emergencies and for the future – 
one of the key causes of anxiety for carers.  
• Assessment can be the only time at which the carer feels they have been focused on as an individual and 
asked how they feel.  
• Many carers who would be deemed to be able to self-fund but would be excluded from preventative 
support.  
 
4.7 Carers Trust recommends that clause 10 is amended so that assessment of financial resources does 
not preclude an assessment of carers’ needs for support. The carer’s assessment should include outcomes 
carers want to achieve in day to day life so that carers are treated as individuals in their own right, and a 
requirement to consult the person with care needs when carrying out the carer’s assessment to mirror the 
rights of people with care needs (clause 9).  
 
Assessment based on ‘appearance of need’  
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4.8 We welcome the proposed duties to assess adult carers based on ‘appearance of need’ but believe that 
there is clear need for an assessment framework as proposed in the Care and Support White Paper.  
 
4.9 Recent research on carers’ assessments undertaken by Carers Trust61 highlighted significant gaps in 
workforce skills as too many carers find that the assessment is an inadequate process. Almost a third of carers in 
our research did not know if they had received an assessment and carers feel that much clearer communication 
is needed before during and after and assessment. In addition, the research showed a high level of frustration 
and dissatisfaction amongst carers about what happens after assessment, including how social care staff 
communicate with them about available services and support. It is unacceptable that in some cases, carers found 
that nothing happened at all.  
 
4.10 This evidence has important implications for the proposed duties for all carers to have a right to 
assessment. We would like to see steps taken to improve the assessment process and ensure that there are 
minimum standards in the quality and skills used to undertake carers’ assessments.  
 
The introduction of a national eligibility threshold for entitlement to care and support will only be 
meaningful if assessment processes are consistent and identify carers’ needs and aspirations effectively.   

Assessments undertaken by other organisations   

4.11 In carrying out assessments, local authorities should be able to authorise designated others to undertake 
carers’ assessments, with guidance around the  skills, training or  qualifications for those undertaking this and 
the quality of assessments they carry out. Currently, a number of Carers Trust Network Partner organisations 
are commissioned by local authorities to undertake carers’ assessments. This works well with positive feedback 
from carers, with the most complex cases being referred to social workers as needed. 
 
4.12 It is important that where assessments are undertaken by third party agencies that the outcome of 
assessments are fully recognised by all relevant agencies and are then acted upon.  We recommend that 
protocols are put in place locally to avoid multiple assessments taking place by different agencies 
subsequently.  
 
Carrying out a carers’ assessment at the same time as a needs assessment (clause 12, further provision for 
assessment under clause 9 and 10)  
 
4.13 Whilst we welcome the opportunity for the carer’s assessment and the assessment of the adult with care 
needs to take place together, the options to have them together or separately must be clearly presented, and 
efforts to ensure both carer and adult with care needs are content with this decision must be made. If either 
person wishes the assessment to take place separately, they should have this opportunity.  
 
4.14 Some carers state they feel uncomfortable about asking to have a separate assessment for fear of causing 
upset to the person they care for, but in doing so may then not have the opportunity to frankly discuss their own 
needs and have these addressed.  
 
Committee question 14.  
What are the risks and benefits associated with self-assessment for care and support as proposed in the draft Bill? 
 
4.15 We understand that the government is keen for local authorities to develop self-assessment processes. 
We believe that self-assessment can work well for carers who may have lower level needs and who are confident 
and proactive about seeking support. However, identification and recognition are key issues for carers. Many 
carers do not recognise themselves as carers and find it difficult to seek support. Family dynamics may 
complicate carers’ ability to access support independently to the person they are looking after and can make self-

                                                       
61 Carers Trust and Skills for Care (forthcoming 2013), Carers Assessments: Workforce Development Opportunities based on Carers’ 

Experiences. 
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assessment an inappropriate option. It is also important that carers can seek support on their own terms and 
only enter an assessment process when they are ready to do so.  
These issues can be often be best addressed with the help of skilled practitioners.  
 
4.16 Further, when carers have more complex needs, including serious mental health and physical health 
problems, self-assessment may not be appropriate. Carers Trust’s recent research highlighted that most carers 
appreciate the opportunity to have a face to face assessment carried out in their own home environment and 
without the person they are caring for present.62 Issues around recognition and identification of caring roles and 
particular sensitivities around carers’ capacity and willingness to care, mean that assessment needs to be a skilled 
process. It needs to create an environment where carers feel comfortable to talk, without being judged and carers 
should be treated as experts in the needs of the cared for.  
 
Committee question 15.  
 
What are the best ways to increase the numbers of people identified as carers?  
 
What are the risks and benefits of placing a duty on public bodies to identify carers? 
 
4.17 Identification of carers remains a key issue, with many carers only seeking help at the point of crisis. 
Improved identification through primary care, education and social services would help to ensure that carers 
can access support and advice early on and prevent ill health and crisis arising from lack of support later on.  
 
4.18 Many carers, including young carers do not recognise themselves as carers perceiving their role as 
“normal”. Social workers, GPs and teachers are recognised as the people most capable of identifying and 
supporting carers but there is an on-going lack of professional awareness about carers’ needs and concerns.  
 
4.19 Carers Trust believe that clear duties on local authorities, schools, further and higher education 
institutions to identify and support adult carers and young carers will help ensure that that inappropriate caring 
is prevented or reduced, and enable adult carers to maintain their caring role and the wellbeing and 
independence of the person they are caring for.  
 
4.20 We recommend that duties on public bodies to identify carers should be accompanied by clear 
guidance and policies to promote good practice. For example, in relation to young carers implementation of 
the duties should be supported by; 
 
• A lead teacher with specific responsibility for young carers  
• Partnership working with social services to support young carers who are, or who are at risk of 
becoming NEET and particularly where caring roles are high  
• Monitoring young carers’ educational attainment and school attendance across a whole area  
• Early support where caring roles are low, such as support groups in school  
   
Care planning and personal budgets  
 
Committee question 20.  
 
Does the draft Bill make adequate provision to help people achieve personalised care and support and to manage 
the payment process?  
 
5.1 As stated above, we welcome the new duties for assessment and provision of support for carers which 
we believe provide for clearer duties for local authorities. However, there are existing barriers to assessment and 
support for carers which will need to be considered in relation to the new duties for carers.  

                                                       
62 Carers Trust and Skills for Care (forthcoming 2013), Carers Assessments. 
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5.2 Research undertaken by Carers Trust on personalisation and carers showed that many carers are not 
clear about what they are entitled to.63 Local carers’ organisations have identified particular issues in relation to 
personal budgets and direct payments for carers:  
 
• Carers are not always informed about their eligibility for personal budgets or direct payments  
• Carers do not always know how to access personal budgets  
• Confusion amongst carers and local authorities about what can be purchased with a carer’s personal 
budget and direct payments  
 
5.3 Research shows that there is wide variation in implementation of personalisation and outcomes across 
different areas64 and currently there is no specific guidance on personal budgets for carers but there is guidance 
on direct payments. There are also issues around what services are available for carers to purchase when they 
have received a personal budget.  
 
5.4 Further a review into carers’ assessment showed that some carers do not know when they have received 
an assessment, and follow up post assessment, including provision of services can be poor.65  
 
5.5 Carers Trust recommends that carers are informed of their rights and entitlements to personal 
budgets and supported to understand how to access personalised support. Clear guidance on personal 
budgets for carers in relation to new rights and entitlements for carers needs to be introduced under the 
Care and Support Bill.  
 
Charging for carer’s support services  
 
Committee question 17.  
 
The White Paper says that assistance with care and support needs will be subject to a reasonable charge. Do the 
charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear?  
 
6.1 We are concerned that there is a lack of clarity over where a service for the carer starts and where a 
service is for the adult with care needs ends as there is significant overlap (clause 17-18 and clause 14:power to 
impose charges). This is likely to cause difficulties in determining who should have responsibility for paying for 
which service.  
 
6.2 It is vital that there is clarity in the Bill to prevent carers being charged inappropriately for services. 
The vast majority of services should be provided and paid for by the disabled person. For example, respite care 
services are technically (i.e. as a matter of law) community care services rather than services provided under the 
Carers Acts, it follows that the disabled person will be liable to pay the local authority's charges for the service 
rather than the carer.  
 
6.3 Carers Trust strongly recommends that carers should not be charged for support services to meet 
their needs.  Although there is currently the power in law to charge for meeting carers’ needs, we are only aware 
of a few local authorities using this power. We are concerned that the process of making this explicit may in fact 
encourage some local authorities to do exactly this.  
 

                                                       
63 Carers Trust (2012), Progressing Personalisation. London: Carers Trust.  

64 Hatton, C and Waters, J (June 2011), The National Personal Budgets Survey (POET) and  

Department of Health, and Local Authority Adult Social Services, (2011), Oversight of user choice and provider competition in care markets. 
London: The National Audit Office. 

65 Carers Trust and Skills for Care (forthcoming 2013), Carers Assessments. 
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6.4 Charging a carer for support to meet their needs, often in order to help them to continue caring, is 
counter-intuitive and directly contravenes to purpose of supporting carers. The Government has identified that 
“carers are the first line of prevention” and properly identifying and supporting carers will prevent escalation of 
demand on statutory services.66 Charging carers will prevent carers from accessing services and may even 
discourage carers from seeking support, and we believe that widespread adoption of charging policies would 
result in additional costs to local authorities.  
 
6.5 Further, it should be noted that the cost of supporting individual carers is frequently minimal, e.g. a 
carers’ break which helps to sustain families, but the financial benefit to local authorities can be significant. This 
was the conclusion of Herefordshire council who recently reversed their decision to charge for carers’ services. 
They found that charging would risk increased pressure on social care budgets and that no additional income 
would be raised by the council due to carers’ low income. The impact assessment published by the council listed 
the following risks from charging carers for support:67  
 
• Carers may ignore their own health if these charges are implemented having a detrimental effect on the 
health of carer and person they are caring for – increased costs to services 
• Carers may become socially isolated, given the rural demographics of Herefordshire 
• Carer may lose employment and valuable income to take up full time caring  
• Family relationships may get strained without respite breaks which could be detrimental to both the 
carer and the person they are looking after 
 
Herefordshire council concluded:  
 
“There is a risk to the potential additional income as estimates have been based on the same percentage of people 
making a contribution as those that have been assessed for other services. It is likely that more carers will be 
assessed as nil charge payers as their income levels will be lower than those they care for, due to benefit awards or 
disregarded incomes, such as earnings. 
 
Carers may also stop the caring role they provide with potential for increase in service costs to those needing care 
and more pressure on social care budgets. Costs for implementing the financial assessment framework may not 
match income generated if a significant number of carers do not have to contribute following financial 
assessment.”68 
 
6.6 Carers should be seen as partners in the provision of care and support. Research shows that carers save 
local government and the NHS billions (currently £119 billion),69 whilst the impact on individual carers is often 
devastating, including on their health, finances and opportunities to engage in work and education.  
 
6.7 Carers and the person or people they are looking after may not have the same income and in many 
cases carers have had to give up work or live on reduced income as a result of their caring responsibilities. 
Family dynamics are complex and financial matters can be sensitive within families. For example, carers may 
not have access to the same income that enables the person they care for to self-fund for their care and support.  
 
6.8 Whilst direct payments can increase independence and choice, many carers find them difficult and do 
not wish to handle the financial or personnel complexities themselves. Brokerage and independent living 
services are available but in most cases need to be paid for.  

                                                       
66 Department for Health (2010), ‘A Vision for Adult Social Care: Capable Communities & Active Citizens’, London: Centre for 

Information. 

67 Herefordshire Council (September 2012), Adult Social Care proposed new charging policy 

consultation report, Equality Analysis (Equality Impact Assessment) 
http://www.herefordshire.gov.uk/docs/SocialCare/ASC_equality_analysis_200912.pdf and Herefordshire Council (October, 2012), 
Overview and Scrutiny, Adult Social Care Fees and Charges Fairer Charging Policy  

68 Herefordshire Council (September 2012) 

69 Buckner, L & Yeandle, S., (2011) Valuing carers 2011 – Calculating the value of carers’ support, University of Leeds, Carers UK. 
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6.9 Carers Trust would argue that the financial resources needed for brokerage and support to manage a 
direct payment should either be included as an additional amount in a direct payment, or should not be charged 
for. Otherwise, people have to use some of their funds which they need for care for this purpose, resulting in less 
care and support being available to them. This in inequitable as it favours those with greater literacy or 
numeracy skills who are most able to manage a direct payment themselves. 
 
6.10 Carers Trust recommends that if clause 14 is retained then there is clear guidance around charging 
for carers which outlines: 
• The risk that charging for carers support services will confound the preventative objectives of 
providing support and in general should not be done. 
• Financial resources needed for brokerage and support to manage a direct payment should either be 
included as an additional amount in a direct payment, or should not be charged for. 
 
Deferred payment agreements (Clause 16) 
 
6.11 Whilst flexibility in payment terms is useful, there is a risk that administration and interest charges 
would be complex, leaving many adults with care needs, carers and families confused and facing financial 
difficulty.  There needs to be a requirement for local authorities to provide easy to understand information 
relating to the charges and interest that will be applied to deferred payments. 
 
Unequal rights for young carers and parent carers  
 
Are there any aspects of the draft Bill that would make the situation of carers worse? What aspects need to be 
improved? 
 
7.1 The Government has made significant steps to strengthen the rights of adult carers under the draft Care 
and Support Bill which are welcome. Despite the Government acknowledging that the intention is not to weaken 
young carers’ rights but to separate them in law from adult carers, Carers Trust has serious concerns that 
proposed changes will leave young carers with lesser rights than adults and a confusing legal framework. We 
also have concerns that the rights of parent carers need to be in line with those for other adult carers.   
 
What does the Bill mean for young carers?  
 
7.2 The Bill introduces a single duty to assess adult carers when they appear they ‘may’ have need for 
support (clause 10), but this is not the case for young carers who are still required to request an assessment or 
their parent has to and removes the requirement for adult carers to be providing a substantial amount of care on 
a regular basis, but young carers will still have to undertake this.  
 
7.3 The draft Bill (clause 41) sets a higher threshold for support than currently applies for young carers’ 
assessments and for adult carers’ assessments (i.e. on becoming 18 a young carer must be a child in need);  
 
• It would result in inconsistency between eligibility for assessments for young carers under 18 and 
young carers on becoming 18 and; 
• Exclude young carers caring for parents who may receive services under other legislation e.g. currently 
the Chronically Sick and Disabled Person’s Act 
Whole family assessment and identification of children and young people undertaking caring role (clause 9 
and clause 12)  
 
7.4 The draft Bill only provides for local authorities to have regard to the needs of the whole family (of the 
person to whom the assessment relates) in regulations (clause 12). We do not believe that provision in 
regulations will provide the necessary lever for identification of young carers and supporting the whole family. 
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7.5 In the draft Bill it is not clear how a whole family needs assessment will relate specifically to the duties 
to meet needs for care and support or meeting a young carer’s needs for support (including through meeting the 
needs of the adult with care needs) i.e. how whole families should be supported to prevent or reduce 
inappropriate or harmful levels of caring.  
 
7.6 The draft Bill does not require local authorities to identify whether there are children or young people 
in the household or if they have a caring role; what support they may need or whether there are safeguarding 
concerns arising from the caring role (or otherwise). This appears to contradict Government policy stated in the 
Carers Strategy that care should be delivered in ways which sustain families.70 
 
Why the law needs changing for young carers 
 
[NB. For a summary of key reasons, please see section 2, 2.3]  
 
Carers Trust recently undertook a survey of young carers’ services to identify why young carers are not being 
assessed for support under the current legal framework. We received responses from 72 young carers’ services 
supporting 21,500 young carers across England. 71   
 
7.7 There is a lack of clarity about responsibility for young carers and identification of young carers 
remains a key issue.  
 
Carers Trust’s recent survey shows that young carers are not assessed for a number of reasons, including:  
• There is confusion about responsibility for young carers between children’s services and adult’s 
services.  
• Eligibility for assessment under the Children Act 1989 and different pieces of legislation means young 
carers can “fall through the gaps.” 
• Support from both children’s and adult’s social care is very limited in some areas and adult’s social 
services are not aware of how to support young carers. 
• It is deemed that referral to a young carers project is the only response needed (even if the adult’s needs 
are not being met).  
 
Research shows that:  
• Professionals are not always clear about what to do if young carers are not deemed to be suffering, or 
likely to suffer, significant harm.72 
• Young carers are not aware of their right to request an assessment and in many cases unlikely to self-
refer because of recognition and identification issues.73 
• Young carers are not identified as many young carers do not recognise themselves as carers perceiving 
their role as “normal.”  
• Universal and statutory services routinely fail to identify young carers.  
 
7.8 There is a lack of shared understanding about who young carers are and what inappropriate caring 
involves and the law relating to young carers is complex and confusing for practitioners.  
 

                                                       
70 Department for Health (2010) Recognised, vale and support: next steps for the Carers Strategy and Carers at the heart of 21st century 

families and communities (2008).See also: ADASS and ADCS (2012), Working Together to Support Young Carers – A Model Local 
Memorandum of Understanding between Statutory Directors for Children’s Services and Adult Social Services. 

71 Carers Trust, (2012) Survey on assessment of young carers’ needs. Between 26th September and 5th October 2012 Carers Trust’s 
Network of 112 young carers’ services in England and The Children’s Society young carers’ services were invited to complete the survey. 
It should be noted that these responses relate only to young carers who are in contact with a young carers’ service and are therefore 
more likely to have received an assessment than the many thousands of young carers who are unidentified or not currently in contact 
with a young carers’ service. 

72 Ofsted (2009) Supporting young carers: Identifying, assessing and meeting the needs of young carers and their families, London: Ofsted 

73 Ibid., Ofsted (2009)  
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7.9 One of the key issues hampering good practice in identification and assessment of young carers is the 
existence of different definitions or understandings of what is meant by the term “young carer”. Currently young 
carers are eligible for assessment and support under four different pieces of legislation74 and there are at least five 
different definitions in legislation and good practice guidance. 
 
7.10 The current lack of clarity and fact that young carers fall through the net will be exacerbated by leaving 
provisions for young carers in the three Carers Acts; introducing provisions under the Care and Support Bill for 
young carers at the point of transition into adults’ services and failing to provide clear interface between duties 
for adults and children’s services to assess and meet the needs of young carers, adults with support needs and 
whole families (Children Act 1989).   
 
“It can be difficult to get children’s services and adult’s services to communicate effectively so that sufficient support 
can be provided to the adult to prevent inappropriate levels of caring by the young carer.”  
(Young Carers Service, 2012) 
 
7.11 Assessment of young carers is not consistent  
Many young carers receive no assessment under statutory mechanisms at all. Research shows only small 
numbers of young carers being assessed. Becker et al (2004) found that a total of 18 per cent (885 out of 6,178) of 
young carers were assessed, most (11%) under the Children Act. This was an improvement on the 12 per cent of 
young carers who had been found to have had an assessment in a 1997 study.75 
 
7.12 Identification of children and young people who are caring remains a key issue, with many thousands 
who have not been identified, let alone received any form of assessment. The 2001 census identified 175,000 
young carers in the UK, with 13,000 caring for more than 50 hours per week.76 More recent research by the BBC 
(2010) points to a much higher number of 700,000 young carers in the UK. We therefore need to ensure not 
only that young carers who are identified receive appropriate assessment and support, but that emphasis is 
placed on identifying young carers in the first place. 
 
7.13 Inappropriate caring roles are not being prevented or reduced and there is a clear need for a whole 
family response to care and support needs.  
Carers Trust recent survey confirmed that inappropriate caring roles are not being prevented or reduced because 
the care and support needs of the adult continue to be unmet. This can be the case even when a child or young 
person is in receipt of support from a young carers’ service or children’s services  We asked young carers services 
what happens after a young carer is assessed (under section 17, Children Act and under the Carers Acts).77  We 
found that after assessments of young carers in a least some cases:  
 
Under section 17: 
• 28% of services said the needs of the adult with care and support needs were met following an 
assessment of needs 
• 35% of services said that the needs of the whole family were assessed and met following an assessment 
of needs 
 
Under carers’ legislation:  
 
• 49% of services said that the needs of the adult are met following an assessment of needs 

                                                       
74 Carers (Recognition and Services) Act 1995; The Carers and Disabled Children Act 2000 and Carers (Equal Opportunities) Act 2004; 

young carers are eligible for assessment as children in need (section 17) Children Act 1989.  

75 Dearden, C and Becker, S (2004) Young Carers in the UK: the 2004 report, London: Carers UK and The Children’s Society 

76 Census 2001 Office for National Statistics licensed under the Open Government Licence v.1.0. 

77 These answers do not relate to every young carer assessed under s17 in that area, but the service has indicated that they apply to at 
least some of those young people they work with. 
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• 23% of services said that the needs of the whole family were assessed and met following an assessment 
of needs 
 
In contrast: 
 
• 88% of services said young carers are referred to a young carers service (following an assessment under 
section 17) and; 
• 72% of services said young carers were referred to a young carers service (following an assessment 
under carers’ legislation)  
 
7.14 Whilst young carers’ services demonstrate that they can have a significant impact on improved 
outcomes for children and young people and their families, they also express concerns about the difficulty of 
actually reducing inappropriate caring undertaken by children. Many services go to significant lengths to ensure 
that the adult in the family has their care and support needs properly assessed, but it is not within the remit of 
young carers’ services to trigger a more appropriate response to the whole family by statutory services.  
 
7.15 In our survey, 97% of young carers’ services agreed that the law should support a whole family 
approach to assessing care and putting in place services to support the needs of the whole family. This is despite 
the existence of good practice guidance which promotes a whole family approach to identification and 
assessment of young carers and their families.78 100% of young carers’ services (72 services supporting 21,500 
young carers) agreed that the law for assessing and meeting the needs of young carers needs changing. 
 
“The biggest challenge our service faces is getting adults’ services to take into account the parenting role of those 
with disabilities. Young carers are seldom considered in any assessments of the adults they care for” (Young Carers 
Service, 2012)  
 
7.16 Early identification of children or young people who may be caring for an adult, prevents families 
from needing intensive care and support and prevents children from becoming children In Need or from 
needing protection.   
 
7.17 Children who may undertake caring roles do so in a wide range of circumstances and caring does not 
become a problem for their own developmental needs, e.g. school attendance or health and wellbeing. It is 
important to note that the central issue is whether a child’s welfare or development might suffer if support is not 
provided to the child or family.  
 
7.18 Many young carers and their families may only require low level support, such as advice and guidance 
or peer support. However, evidence from our services is clear that failure to identify young carers and adequately 
meet the adults’ needs for care and support in relation to the needs of the whole family, can result in needs 
escalating and crisis for both children and adults.  Those families who have multiple needs, including parental ill 
health and disability, need to be identified and supported at the earliest opportunity by both adults and 
children’s services if necessary. This would help prevent children and young people from undertaking 
inappropriate caring responsibilities and the risk of child protection and more complex needs from developing.  
 
Case studies from Carers Trust Network  
 
1. Family with multiple needs. Child is looking after mum who has a long-term illness. Child does not 
attend school and is isolated from positive role models and peers. The family have moved out of area because of 
threat of violence and go from crisis to crisis with a twelve year old child having to deal with mum’s significant 
care and support needs.  
 

                                                       
78 ADCS, ADASS and The Children’s Society (2012) Working Together to Support Young Carers and their Families: A Template for a Local 

Memorandum of Understanding (MoU) between Statutory Directors for Children’s Services and Adult Social Services. 
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2. Disabled mum and two children. Children struggled to cope and significant caring roles were 
detrimental to their health and wellbeing and engagement with education. The situation deteriorated until there 
were serious concerns about the children’s safety at which point children’s services accepted the referral from 
the young carers’ service. Child protection issues could have been avoided if assessment had taken place and if 
appropriate support had been put in place for the parent.   
7.19 The Government needs to consider how the draft Care and Support Bill can support wider 
objectives to support families with complex needs and developing multi-agency models of intervention. We 
believe that our recommendations outlined below are in line with the Government’s key objectives to 
promote independence and wellbeing and prevent families from needing intensive care and support.  
 
Recommendations for reform for young carers and whole family support   
 
Amendments to adult’s and children’s legislation 
 
Committee Question 6.  
 
What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care and support? 
 
7.20 We believe that the draft care and support Bill presents an important opportunity to reform the law for 
young carers as well as adult carers. Young carers’ needs and the needs of their families should be met under 
children’s legislation because young carers are children first, but prevention of harmful caring undertaken by 
children can only be achieved if adults’ services help to identify young carers and meet adults’ needs for care and 
support.  
 
7.21 By providing for regulations to undertake a whole family assessment there is an assumption that adults’ 
services are well equipped to undertake assessments of families where there are children under the age of 18. 
However, children’s services may be best placed to assess children and provide whole family support under the 
Children Act 1989 and opportunities for joint assessments should be considered. Equally, where children’s 
services are in contact with families where adults’ may have a need for care and support, there needs to be an 
opportunity for assessment and support of the adult by adults’ services.  
 
7.22 Therefore, it is important that there is clear interface between the proposed adults legislation and 
children’s statute so that practitioners are clear about how they need to support whole families who may have 
care and support needs and how adults’ and children’s services should work together to achieve this.  
 
7.23 We have additional concerns about proposed changes to the Framework Guidance for assessing 
children in need and that valuable guidance on young carers has been omitted from the draft Managing 
Individual Cases guidance and about the failure to assess children and young people who have significant caring 
responsibilities under section 17 of the Children Act 1989.   
 
7.24 Carers Trust recommends:  
 
• Steps are taken to amend the draft Care and Support Bill in addition to changes to children’s 
legislation. There needs to be clearer interface between the proposed bill and children’s legislation to ensure 
clarity between adult’s and children’s services for identifying, assessing and supporting young carers and 
supporting the wellbeing of the whole family.  
 
• We would like to see the Bill strengthened to ensure that inappropriate caring undertaken by 
children and young people is prevented. There needs to be a clear hook on the face of the Bill to facilitate a 
whole family approach so that in assessing and meeting adults’ needs, adult social services identify and 
properly support young carers together with children’s services, without relying on children to provide part 
of the care package.  
 
7.25 We recommend amendments to the Draft Care and Support Bill (clauses 9, 12, 17-18): 
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• As part of an adults needs assessment there is a duty on local authorities to identify whether there 
are children (under 18 years old) in the family and for additional services and support to be provided by the 
adult so that inappropriate caring responsibilities undertaken by children are prevented (the benefit of 
referring the child to a young carers service should be included in guidance). 
 
• In undertaking a whole family assessment local authorities must consider whether additional 
services are required under the Children Act 1989 in order  meet the needs of the child and the whole family 
and enhance the ability of the adult to fulfil their parenting responsibilities 
 
7.26 We recommend the following amendments to the Children and Families Bill: 
 
• As part of an assessment under the Children Act 1989 of a child or young person undertaking 
inappropriate caring responsibilities, local authorities must consider whether parents require additional 
services under adult’s care and support legislation (proposed draft Care and Support Bill)  
 
• Consolidation of existing law and guidance (Carers Acts and Children Act 1989) for assessing and 
supporting the needs of young carers so that young carers have equal rights to adult carers and the legal 
framework is simplified.  
 
7.27 Whole family assessment and mutual caring and value of a whole family approach  
Whole family assessment needs to focus on the range of needs and caring responsibilities of different family 
members and account for mutual caring roles (siblings; children and young people caring for an extended 
family; children in the family may be over the age of 18 and eligible for care and support in their own right; and 
adult carers can care for more than one person in their family).  
 
7.28 It is of key importance that wherever possible, assessment and review processes are concurrent and 
resource allocation should bring together both the assessment of the carer and cared for person. We advocate for 
that a whole family approach is taken wherever possible:  
 
“Where families wish to, they should have the option of being assessed for eligibility as a whole family, rather 
than having to negotiate separate assessments and eligibility for each individual. . . For most, it would be easier 
to achieve a package that tackled all of their needs in a coherent way”79 
 
Transition from children’s care and support services  
 
Do clauses 39 - 44 of the draft Bill make sufficient provision for young carers? Is the relationship between the draft 
care and support bill and other legislation applying to child carers clear? Are there gaps? 
 
8.9. As noted above we believe that the Government needs to take necessary steps to reform the law for 
young carers ensuring that both adults and children’s social care legislation supports identification, assessment 
and support for young carers and their families. The clauses in the draft Bill should be amended accordingly.  
 
8.10. We recommend that clauses 39-44 need to be amended so that transition clauses encompass all 
relevant legislation.  
 
8.11. Clause 39 is for assessment of a child’s needs for care and support on transition for children to adult 
care and support. We welcome this clause as it prevents young people from losing support at the critical point of 
transition. It only refers to services under the Children’s Act 1989 and it should include any social care 
support that a child receives under other legislation.  
 

                                                       
79 The Princess Royal Trust for Carers and Crossroads – Caring for Carers (2009) Putting people first without putting carers second 
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8.12. Clause 41 excludes young carers caring for parents who may receive services under other legislation e.g. 
currently the Chronically Sick and Disabled Person’s Act. This needs to be amended.  
 
8.13. Clause 43 is around continuity of services (under section17 Children’s Act 1989) but appears to omit 
continuity of services provided to young carers under section 1/2 Carers and Disabled Children’s Act 2000. This 
omission needs to be amended so that the same transitional protection applies if the services are provided 
under the 2000 Act to a young carer reaching the age of 18. 
 
8.14. Clause 44 is a power to meet a young carers’ needs for support as in the Carers and Disabled Children’s 
Act 2000 and Carers (Equal Opportunities) Act 2004 and the local authority must have regard to any services 
provided under section 17 Children Act 1989. Clause 44 should refer to amendments to children’s legislation 
(as referenced above).  
 
January 2013 
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Carers UK 
 
Carers UK response to the draft Bill: 
 
Carers UK warmly welcomes the publication of the draft Care and Support Bill and our overall response to the 
draft Bill is a positive one. For reasons of brevity only, this submission focuses on areas of the Bill that require 
clarity and important aspects that have been omitted. However, we do regard many aspects of the draft Bill as 
important steps forward in the development of carers’ rights, their recognition and the support which they need. 
These are fully set out in our response to the Department of Health’s Consultation on the draft Bill 
 
Priority areas for carers: 
 
Charging: There is lack of clarity about what is a disabled person’s service and what is a carer’s service which 
may result in carers’ wrongly being charged for services. The Bill must clarify that, carers’ needs assessments 
must occur before financial assessments are carried out. Finally, the Government should also take the 
opportunity to remove the power to charge for carers’ services 
 
Sufficiency of care services: The Bill should have an additional clause placing the responsibility of ensuring that 
sufficient care services are available and that they enable disabled people and carers to work with the local 
authority. 
 
Application of the wellbeing principle to carers: The Bill must clarify that Clause 1 applies to carers. 
 
Equal rights for parent carers and young carers: Rights for parents of disabled children and young carers are 
less strong compared with adults caring for adults as they must still request an assessment and there is a higher 
bar to receiving services. This must be addressed in the Children and Families Bill and in part in this Bill. 
 
Assessments: A provision needs to be added in the Bill where the results of the carers’ assessments clearly 
inform the eligibility of the disabled person i.e. if the carer is at risk of breakdown; the disabled person needs 
more personal care. 
 
NHS Continuing Care: The draft Care and Support Bill could usefully clarify that local authorities still have a 
duty of care to the carer if the disabled person is receiving NHS Continuing Care services in the community. 
This is currently not clearly spelt out in legislation. 
 
Areas of wider concern: 
Introduction of a cap on care costs: The Bill must include provisions for the introduction of a cap on care costs, 
set at a reasonable level to give families the ability to plan for care arrangements and costs and invest in care and 
support early on.  
 
About Carers UK 
 
1. Carers UK represents the views and interests of the six million people in the UK who care for their frail, 
disabled or ill family member, friend or partner. Carers give so much to society yet as a consequence of caring; 
they experience ill health, poverty and discrimination. Carers UK seeks to end this injustice and will continue to 
campaign until the true value of carers’ contribution to society is recognised and carers receive the practical, 
financial and emotional support they need. 
 
1.1 Carers UK is an organisation of carers, run by carers, for carers, with a reach of around 1,500 
organisations, including many run by carers, who are in touch with around 950,000 carers between them. 
Including Carers Week our reach extends to around 4,000 groups and 2.5 million carers. 
 
1.2 Carers UK runs an information and advice service and we answer around 16,000 queries from carers and 
professionals every year. We also provide training to over 2,600 professionals each year. Our website is viewed 
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by nearly 50,000 unique visitors every month and nearly 5,000 carers are registered members of our website 
forum.  
 
1.3 Carers UK has used direct experiences from our members who are carers, research base, evidence from 
our advice and information line and carers forum to inform this response. Additionally, we have also held 
specific consultation and learning events with lead officers from local authorities to look at interpretation of the 
draft Bill and with a view to practical implementation. It is on these bases that our response is formed. 
 
1.4 Carers UK is a member of the Care & Support Alliance and supports the submission provided to the 
Committee on behalf of the Alliance. 
 
2. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in 
this Part of the draft Bill?  
 
Carers UK urges the Government to include clauses paving the introduction of the Dilnot Commission’s 
recommendations on a cap on care costs in the Bill put before Parliament. We believe that the introduction of a 
cap, as proposed by the Dilnot Commission, would give families the ability to plan for care arrangements and 
costs and invest in care and support early on. The opportunities for new insurance products opened up by the 
provision of a cap to cover tail-end risk, would also help give peace of mind, and would encourage and enable 
families to make plans for care.  
 
2.1 Carers UK also supports the Dilnot Commission’s proposals to raise the means-test for care costs 
which we understand does not require primary legislation in order to be implemented. The cap must be set at a 
reasonable level to deliver on the outcomes of the Bill. 
 
3. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and 
support? In particular, will it be effective in clarifying the law on social care? 
 
Carers UK has welcomed the draft Bill and the new rights that it contains for carers. Throughout our history 
Carers UK has fought for the establishment and extension of carers’ rights and aspects of the Bill represent an 
important step forward in the development of carers’ rights, their recognition and the vital support that they 
need. In incorporating the four main Private Members Bills for carers, it is vital that the principles of these read 
fully across both adults and children’s legislation. 
 
3.1 Carers UK welcomed the fact that Parliament has the opportunity for pre-legislative scrutiny to discuss 
the Bill before it fully goes before Parliament – this is a clear demonstration of the value placed in the views of 
carers, older and disabled people and organisations representing them. 
 
3.2 Currently the draft Bill includes several varying definitions of a carer. These different definitions are 
confusing and need to be addressed to ensure that the definition of carer is consistent throughout the bill. 
 
4. The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”.  Does the draft Bill support this policy intention, and does it pay due attention 
to the responsibilities of commissioners and regulators for quality of care?  
 
There is an issue over how the local authority will deliver quality when there are no quality standards in place, 
merely minimum standards as the Care Quality Commission has clearly clarified. How a local authority will 
deliver its duties under sub-section 3(b) therefore is questionable. Carers UK urges the Government to ensure 
that there are robust quality systems in place to enable families to choose care well and challenge quality 
standards. To stimulate the development of care and support services it is essential to establish clear systems to 
measure quality not just minimum standards. 
 
5. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must 
promote an individual’s well-being?  Are there other principles that might be substituted for it? Carers UK 
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welcomes the additional and very positive focus on work and economic well-being which was not in the Law 
Commission’s proposals. However, it is vital that Clause 1 refers directly to carers.  It is the accepted view of 
lawyers and Carers UK that this section must also refer to carers as in other places in the Bill. If it does not do so 
the Bill will not be consistent and may be open to doubts about interpretation. 
  
6. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 

 
Current legislation is not clear about the fact that for carers where NHS Continuing Care is provided at home 
does not mean that carers do not have caring responsibilities or no needs. Often carers continue to provide very 
substantial amounts of care alongside the Continuing Care, supervising, and helping arrange the care, assisting 
professionals and filling in tasks when professionals are not there. 
 
The Bill is an excellent opportunity to improve the law in this area. Carers UK recommends inserting a clause 
into the Bill which clarifies the fact that the local authority should retain responsibility for the carers’ well-
being and health where the disabled person is receiving services under NHS Continuing Care provisions 
 
7. What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care 
and support? There are benefits to restricting the Bill to adult services but it is important that where necessary 
there are similar provisions in legislation governing children and young people and that where specific measures 
appear in adult legislation. The Government must not leave behind parent carers and young carers, creating 
unfairness and confusion between rights of different groups. 
 
7.1 Several problems with definitions and rights have arisen as a result of a lack of coordination with 
parents’ and children’s care and support legislation. There are several areas of disparity in the rights of adult 
carers caring for adults and the rights of parent and young carers. The varying definitions in the Bill also make it 
difficult. These difficulties can be solved through proper joint working with the Draft Children and Families Bill 
so that parents of disabled children and young carers have their relevant and corresponding rights located in 
that legislation. 
 
7.2 The key missing areas are as follows: 
 
- The assessment trigger is higher for parent carers and young carers than that of adults caring for adults 
and this need to be aligned with the new draft Bill so that the trigger is the same for all three groups of carers. 
 
- Young carers have to be in receipt of 1989 Children Act services rather that ‘may be in need’, this sets a 
higher bar for young carers to be assessed and this needs to be amended. 
 
- If, having carried out the assessment of the young carer, and the young carer has needs, there also has 
to be consideration of whether the person receiving care needs additional care under the relevant sections of 
this Bill. It is not sufficient to rely on the all-encompassing services under s. 17 Children Act services. This 
would firmly place the duty of care and duty to provide services on adult social services where there is a parent 
or other adult who is in need of care services. 
 
7.3 Carers UK also recommends that the well-being principles should be incorporated into the Children 
and Families Bill for parent carers and young carers on the basis of which they should be assessed. Again, if 
these principles are right for any adult carer of another adult, then it follows that they should be relevant and 
constructive for any parent of a disabled child. If these principles are not codified in the Children and Families 
Bill, then parents of disabled children will be left without the principles that are accorded to other carers and, not 
being children, they are also not covered by the aspirations of the Children Act 1989. 
 
7.4 Carers UK strongly recommends joint working between the Department for Education and the 
Department of Health to ensure that equal rights for all carers are set out in both Bills. 
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Responsibilities of local authorities 
 
8. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? Once it is in force, Carers UK believes that the clarity of the Bill 
will reduce arguments and disputes and will allow for decisions on care and support to be made in a more 
efficient and streamlined manner by local authorities, saving time and resources. In addition, other provisions in 
the Bill promote planning and a preventative approach which will be cost effective. 
 
8.1 Strengthening the duties on local authorities to ensure a sufficiency of care services and their role in 
market shaping, which are covered in more detail later in the submission, give local councils an opportunity to 
stimulate local growth and reduce the local costs of worklessness. Market stimulation could both deliver services 
which enable carers and disabled people to work, and act to encourage job creation through the development of 
new privately provided and statutory services.   
 
8.2 To implement the Bill effectively, Government must provide additional financial support for local 
authorities for them to enable them to introduce the changes in the Bill and meet its new duties.  Carers UK 
understands that money has been set aside to provide additional support with the introduction of carers 
measures but we recommend that local authorities are funded to introduce other aspects of the Bill.  This must 
also be accompanied by urgent action to address long-term underfunding and recent spending reductions. 
Without this, funding pressures risk undermining the progress made in the Bill. 
 
9. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? Good quality advice services are key to enable 
families to plan and take preventative action in advance of serious care needs developing.  This will delay the 
need for public services and will be cost effective for the care and support system. 
 
10. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers? There are currently no duties on 
local authorities to assess or address supply of non-statutory services for individuals privately purchasing care, 
by encouraging the development of new services. The Centre for Disability Research has estimated that ‘self 
funders’ are spending £5.5 billion per year, yet most local authorities currently know little about the private 
purchase market locally and what form future demand may take and many families struggle to find services to 
buy themselves if they are ineligible for social care. 
 
10.1 The Social Care (Local Sufficiency) and Identification of Carers Bill was supported by Carers UK and 
contained three provisions around the sufficiency of supply of care. During the Second Reading of the Bill, the 
Minister for Care and Support signalled the Government’s support for the intentions of the Bill. The main 
reason given for not supporting its progress was the desire to consolidate the law relating to adult care services.  
Carers UK, therefore, strongly recommends that the Government takes the opportunity to strengthen the 
Care and Support Bill to reflect the intentions of the Social Care (Local Sufficiency) and Identification of 
Carers Bill. 
 
10.2 The purpose of the target duties contained in the Social Care (Local Sufficiency) and Identification of 
Carers Bill is to: 
 
• set out the total need within the community on which market development could take place 
• set leadership around work strategies and social care that are aligned directly with DWP strategies to 
keep people in employment for longer 
• set an agenda around a growth strategy that integrated care 
 
10.3 Clause 1 of the Private Members Bill seeks to address the impact of social care services on the ability of 
disabled people and carers to stay in work by placing a strategic duty on local authorities to promote a sufficient 
supply of care. It is modelled on the 2006 Childcare Act which placed a strategic duty on local authorities to 
provide sufficient childcare for working parents in their area and parents making the transition to work.  
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10.4 The duty reflects the economic impact of not providing care to disabled people and carers. Placing an 
equivalent strategic duty on local authorities to ensure adequate social care would mean local authorities need to 
assess the care available in their area looking at the supply and demand of care and the affordability, accessibility 
and quality of provision. They would also need to identify gaps in provision and how these will be addressed. 
The Bill presents the opportunity to help redefine how care and support is understood, commissioned and 
purchased and the shift seen in childcare, where services became an essential part of a national social and 
economic infrastructure to enable families to remain resilient in work and stay healthy. 
 
10.5 The draft Bill must provide for local authorities to stimulate care services where they are purchased 
privately but have a bearing on individuals’ ability to work – whether someone is disabled or caring. This 
measure would create the basic planning for care business development and stimulation of the care market. As a 
result, this market stimulation could both deliver services which enable carers and disabled people to work, and 
act to encourage job creation through the development of new privately provided and statutory services. 
 
11. The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or should other 
preventative approaches be adopted? Carers UK welcomes the strengthening of community based support and 
believes that the voluntary and community sector are vital to tackling isolation through services such as 
befriending or peer to peer support schemes.   
 
11.1 Carers UK argues that addressing low level domestic and care needs though the stimulation of a 
market in personal social services is a preventative approach which the Government should be pursuing. As 
with childcare, a mixed economy in care for older and disabled people could offer individuals better 
opportunities to work flexibly around other family commitments, but it could also present new and diverse 
opportunities for small business start-ups providing family support services.  
 
11.2 New flexible models of service provision would have the potential to deliver the wider spectrum of 
services that families need – integrating care with lower level support such as companionship, shopping and 
household services. Although not statutory services, the Government has a role to play in stimulating and 
developing such services. The French Borloo Development Plan of 2005 and a second Development Plan in 2009 
led to a huge growth in the care market and a massive boost to the French economy by focussing on the growth 
of homecare services by incentivising training and providing tax incentive including though a voucher and 
reduced VAT and national insurance contributions.80 
 
Assessment and Eligibility for Social Care 
 
12. Carers UK recognises that the legislation provides for the first time that there are set eligibility criteria 
and that there will be a set of regulations to determine levels of need. The White Paper suggests that the 
threshold will be set at substantial. Carers UK recommends that there should be a review of where the 
eligibility criteria are set with a view to seeing whether these can be set at moderate. 
 
12.1 Our concern is that over time, substantial has increasingly become a tighter definition within local 
authority practice, such that some substantial needs would have been deemed critical in the past. Already we see 
a huge unmet need within families who are told that there is insufficient care and that the needs of the disabled 
person and the carers’ input make them ineligible for support. This situation must be urgently addressed. With 
over 8 out of 10 carers suffering ill-health as a result of caring, many suffering nervous breakdowns, one in six 
having to give up work, it is clear that the level of unmet need in the community is having an extremely negative 
effect on everyday family life, and wider society and the economy 
 
Prevention 
 

                                                       
80 For more information see Carers UK (2012) Growing the Care Market: Turning a demographic challenge into an economic opportunity 
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13. Clause 7 of the draft Bill introduces an important new duty on the local authority to provide or arrange 
for services, facilities or resources which will prevent or delay the development of or reduce the needs of care 
and support of adults. Carers UK is calling for a reference to carers in this clause. In order to prevent further 
need for care, investment in carers is critical. 
 
Assessment 
 
14. What are the risks and benefits associated with self-assessment for care and support as proposed in 
the draft Bill? There is a risk that self-assessment can become a tick box exercise if not properly integrated into 
local authority assessment processes and important conversations are cut out, in some cases this is already 
happening. Strong guidance could mitigate this risk. 
 
Assessment, charging and carers’ resources 
 
15. Carers UK welcomes the removal of the current requirement to ask for an assessment and the 
requirement for the carer to be providing regular and substantial care. It is important that the carers’ right to an 
assessment is not restricted to those who are or very likely to be eligible for services – this would counteract the 
Government’s attempts to move to a preventative agenda. An assessment should help a family to decide how to 
best plan for care and support in the future whether purchased privately or funded through local authority by 
whatever means. 
 
15.1 The 1995 Carers (Recognition and Services) Act made it clear that the assessment of a person’s needs 
for care and support should also look at any services that were recommended for the disabled person as a result 
of any assessment carried out of the carer’s needs. Carers UK recommends that similar wording is used in the 
Care and Support Bill. 
 
Consolidating duty on family assessment 
 
16. Carers UK also believes that there needs to be a consolidating Clause which looks at a whole family 
assessment if, for example, where there are multiple caring responsibilities. There may be multiple carers for an 
individual or individuals; equally, one individual may have several different caring responsibilities for people 
living in different authorities. Responsibilities can also span children’s and adults’ services. Many of Carers UK’s 
members are caring for disabled children but also have caring responsibilities for a parent or partner. Some all 
live within the same local authority, but the assessments do not align as a family, nor do the service decisions, 
pooling of budgets to help all those in the household, etc. It is very difficult for families to manage this care. 
Secondly there an increasing number of situations where there are parents of disabled children who are also 
caring for a parent who lives in another authority. Those authorities need to come to some arrangement about 
overall service decisions and responsibilities around support for the carer.  
 
17. What are the best ways to increase the numbers of people identified as carers? What are the risks and 
benefits of placing a duty on public bodies to identify carers? Carers UK believes that the draft Care and 
Support Bill should include a provision which places a duty on the NHS to promote the health and welfare of 
carers. Although it is good practice to include, involve and identify carers, NHS organisations do not always 
readily recognise the vital role they can play in relation to carers and the duty of care that they have to them in 
order to care safely and safeguard their health and well-being. 
 
17.1 Scotland and Wales have already implemented effective identification duties which have led to progress 
in identifying and supporting carers.  England is now lagging behind in terms or legislation to identify carers. 
More detailed information prepared for the introduction of the Social Care (Sufficiency) and Identification of 
Carers Bill can be provided to the committee on these points. 
 
17.2 Carers UK also supports the inclusion of an duty on schools and Further Education and Higher 
Education institutions to identify carers.  These duties were proposed in the Social Care (Sufficiency) and 
Identification of Carers Bill. 
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Charging and financial liability 
 
18. Do you consider that variable local charging regimes for services are compatible with national 
eligibility criteria, and any future funding changes involving capping individual financial liability? Although 
Government has pledged to introduce regulations which will look at calculating income and calculating capital, 
at present, they do not specify which services these cover. The regulations will state that where a person’s 
financial resources exceed a certain level, the local authority will not pay towards the cost of the provision of 
services.   
 
18.1 The draft Bill does not state whether this applies to residential or non-residential care. Currently 
different rules apply to residential and non-residential care. This urgently needs clarifying since the Government 
objective is to ‘simplify rules regarding charging and financial assessment, so people understand any 
contributions they have to make to the cost of their support.’ 
 
18.2 A standard charging formula would make it easier for carers and services users to plan and understand 
the care and support system if they move areas or live in different areas from the person or people they care for. 
 
19. The White Paper says that assistance with care and support needs will be subject to a reasonable 
charge. Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention 
clear? No, the drafting around charging for services is very unclear and potentially highly problematic for carers. 
It is not clear where a carer’s need for services starts and where this might be provided to the disabled person, 
unlike the clarity in existing legislation. Government needs to urgently address these issues. Currently the 
legislation defines a carer’s service in Section 2 of the Carers and Disabled Person’s Act 2000 as something which 
is not an intimate service for the disabled person. Carers UK urges that this strong distinction should remain 
to remove confusion about whose service it is, the level of choice and control for disabled people and their lives 
and, importantly, who is charged for the service. It would be wholly wrong to charge a carer for a service which 
was for the belongs to the disabled person. This is strongly against the independence, choice and control agenda 
campaigned for by disabled people. 
 
19.1 Carers UK strongly believes that carers should not be charged for services. Currently local authorities 
do have the power to charge for carer services but very few do so as they recognise that supporting carers 
prevents the need for further public services for the person being cared for.  However, local authority budgets 
are under growing pressure and they will be exploring every option to balance their budgets.  Carers UK 
believes that the Government should take this opportunity to remove the power to charge for carers’ 
services. We have calculated that carers save the state £119 billion each year, many carers find it perverse that 
they are charged for support in return. Rather than charging them for services to allow carers to maintain some 
life of their own alongside caring, the care and support system should be providing free support to help families 
coping with caring responsibilities.   
 
19.2 The drafting of the Bill in relation to the imposition of charges is problematic in that it mixes a power 
to charge with the language of imposition, with an implicit expectation that there will be charging. Although the 
wording of the law is a choice about whether or not the local authority charges for particular services, the 
application and implication of this Clause is the opposite. 
 
19.3 There is an important discrepancy between the assessment process for a disabled person and the 
process for the assessment of a carer’s need for support. The draft Bill makes clear that the care and support 
needs of a disabled person must be assessed before their financial situation is examined whereas Clause 10 which 
covers a carer’s assessment puts the financial assessment before the care assessment.  Carers UK strongly 
recommends that the clauses relating to a disabled person’s assessment and a carer’s assment should mirror 
each other to make it clear that a care or support need should be looked at before financial eligibility is 
considered. 
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19.4 Carers UK is concerned about the level of creep of charges for services which are placing unacceptable 
burdens on families struggling on tight finances or with the high costs of services. Although the disabled person 
is the only one to be charged for their own services, it often has an impact on the family – either the costs come 
out of the household budget affecting other family members or the level of disposable income that the disabled 
person has to do other activities. Or they refuse services which has significant implications for carers. Carers UK 
believes that the issue of charging for services needs to be fitted into the overall strategy and future of funding 
for care to avoid the crisis decisions made by families when caring becomes too much. 
 
19.5 The local authority, will, in the future, be able to charge for services that they are not under a duty to 
provide under these proposals for example, non-eligible needs or for people who are above the financial limit for 
local authority help.  For these services, local authorities may also charge for putting in place the arrangements 
for meeting needs. Up until now, it has only been the services that have been charged for not the ‘management’ 
or ‘arrangement’ charge. This is causing significant concern that core public services could be charged for by the 
local authority. The other concern from Carers UK is the extent to which this will deter individuals from seeking 
help. 
 
20. Are the arrangements for setting and enforcing national minimum standards for care and support 
clear?  What part should the new social care quality standards developed by NICE play in supporting local 
authorities in discharging their new market shaping duties? In order to play an effective role in stimulating 
growth in the care market, the quality standards must be accessible and transparent to families making 
choices about care services and extend beyond minimum standards to deliver genuine choice. 
 
Care Planning and personal budgets  
 
21. Do the care and support plan provisions allow adequately for input from service users and carers? 
Carers UK welcomes the provisions in the draft Bill which require a carer to be consulted during the care and 
support needs assessment of the person they care for.  It is also a welcome and new provision that a local 
authority conducting an assessment of a carer’s need for support has to consult – in so far as it is feasible – the 
carer and any person whom the carer asks the local authority to consult – which could be an advocate. This 
means carers will be able consult another adult including an advocate as part of their assessment of support 
needs. 
 
22. Does the draft Bill make adequate provision to help people achieve personalised care and support and 
to manage the payment process? Carers UK believes that Government should continue to drive forward with the 
principle of a greater choice and control over what happens with care, including in healthcare. This points to a 
clear need for families taking on personal budgets to have access to high quality initial support and training, on-
going assistance with administration and management and brokerage services.  
 
22.1 Carers UK research into the experience of carers using direct payment found that while It was clear that 
the flexibility and choice that direct payments allow can have a direct benefit to the quality of care received, 73% 
of those we surveyed said that the care they purchased with the direct payment is better at meeting needs than 
their previous service. Being able to buy better and more suitable care meant that some carers had more free 
time. However many found administering their direct payment to be a chore which was very time consuming. 
Our research found that 10% of carers questioned spend between six and fifteen hours per week and 2% spend 
more than 21 hours per week. 21% of carers said that they have less free time since taking on a direct payment. 
 
22.2 As personal budgets are rolled out more widely it is crucial that this kind of good practice keeps pace 
and that administrative and brokerage services are recognised as a key part of the extension of 
personalisation, rather than greater take up stretching local authorities’ capacity to support families.  
 
22.3 Another key problem was the difficulty of finding appropriate care; the biggest reason for this, cited by 
62% of those who had experienced problems, was that it was hard to find suitably qualified staff. A huge 
challenge for both families and commissioners in rolling out personal budgets is an anaemic care market which 
cannot deliver real choice for disabled people and their families. 
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Discharge of hospital patients with care and support needs 
 
23. Does the draft Bill promote greater integration between health, social care and housing around 
hospital discharge? The main provision which currently covers this provision is the Community Care (Delayed 
Discharges) Act 2003 which is being abolished. The NHS Trust must notify the local authority of care and 
support needs and before doing so should be consulting the patient and the carer. The consultation with carers 
is very welcome. Importantly, the draft Bill contains the provisions and duties to assess carers that exist in the 
2003 Act. Carers UK warmly welcomes these provisions being retained. 
 
23.1 However, the Community Care (Delayed Discharges) Act is being abolished, so too are clear free 
services for intermediate care. There are provisions under the charging clauses for the Secretary of State to make 
regulations to make certain services free of charge. Carers UK believes very strongly that there should be the 
continuation of free ‘reablement’ or intermediate care services. 
 
Concluding remarks: 
 
24. In order for the rights enshrined in the Bill to be realised and the excellent intentions of the Bill 
translated into an improved care and support system, the Government must increase funding to address the 
current crisis in the underfunded social care system.  Without significantly greater investment in care and 
support services, local authorities are going to meet the needs of fewer in our population as care needs related to 
ageing, long-term conditions and ageing continue to grow. To make the rights and aspirations contained in the 
Draft Bill a reality, we urgently need more money in the system now and a fairer funding agreement for the 
future. 
 
January 2013 
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Graham Carey 

Adult safeguarding 
 
22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and should 
these provisions be extended in any way?  

 
1. I am a retired police superintendent who has worked as an adult safeguarding champion, and co-
chaired an adult safeguarding partnership board in a small unitary authority for just over 4 years. I have 
considerable experience of chairing Community Safety Partnerships. I also chair our Healthwatch Steering 
Group. I write as an individual and from my personal experience and I would wish to make some points towards 
the effectiveness of the new adult safeguarding partnership boards.  
 
2. Adult safeguarding regimes have an entry point of 18 years of age. Children’s safeguarding regimes 
struggle (if they bother at all) with troubled and troublesome teenagers between 15 and 17, particularly those 
that have left the family home or have children already.  Young women, in particular, within this cohort are a 
particularly high risk group.  At risk youngsters are not formally handed over to adult safeguarding on their 18th 
birthday. They slip between the cracks.  
 
3. The committee might like to consider whether 18 is still the right entry point for adult safeguarding or 
whether reducing it 17 years would force both adult and children’s safeguarding regimes to reconsider how they 
deal with this group.  
 
4. In my experience, having come from the world of community safety partnerships, there remains among 
health workers, and in particular GPs and mental health workers, considerable fear and/or reluctance to share 
relevant information with adult social care professionals. Some formal reference to information sharing would 
be of considerable benefit. Poor information sharing has been at the heart of most adult serious case reviews. 
 
5. Housing, both LA and private sector, have a major role to play in the ongoing surveillance of at risk 
adults, possibly the largest role. No Secrets tried to specifically include housing in Adult Protection Committees 
but as explained in 4 below, it didn’t happen. Some formal mention of housing within the Bill may go a long way 
to helping that.  
 
6. Housing was specifically mentioned in the introduction to the Government’s Policy Statement on adult 
safeguarding in May 2011 (below). “It includes a statement of principles for use by Local Authority Social Services 
and housing, health, the police and other agencies for both developing and assessing the effectiveness of their local 
safeguarding arrangements”. 
 
7. In my experience, locally and regionally, social workers don’t generally “get” the idea of Prevention as 
distinct from Protection. They remain reactive, in much the same way that the police were singularly reactive 
until the 80’s. The committee might find it particularly useful to consider Keith Sumner’s 2002 progress report 
on the implementation of No Secrets commissioned by Department of Health. 
 
8. By 2002 Sumner was already voicing concern that local authorities were putting too much emphasis 
into developing operational procedures and practices around identification, alerting, investigating and care 
planning for risk reduction. Whilst this initial focus on protection had been “absolutely necessary and an 
understandable priority”, local partnerships, he suggested, now needed to “build on those foundations to address 
many of those areas highlighted in his report that contribute to the prevention of abuse”. 
 
9. It is also worth mentioning, less history repeat itself, that Sumner expressed concerns around the new 
partnerships.  A significant number of authorities still needed to engage partners beyond the statutory sector, he 
noted, and perhaps even more interestingly housing and housing providers were quite often left out of the 
arrangements all together.   See: Sumner K. (2002) No Secrets: the protection of vulnerable adults - findings from 
an analysis of local codes of practice London: Centre For Policy On Ageing. 
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10. It may be worth considering whether SABs should also produce an Adult Safeguarding Strategic 
Assessment every 3 years in order to provide a platform for and give some intelligence and analytic basis to the 
annual strategic plan. Good data on adult safeguarding is just beginning to be made available. More could be 
collected by partners. This is similar to the requirement upon community safety partnerships. It would force the 
annual plan to be tailored to local needs and risks and it would provide an opportunity for service users, 
patients, families and carers to contribute to the process.  
 
January 2013 
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Cats Protection 

Summary 
 
1) Cats Protection welcomes the broad definition of care and support, the focus on wellbeing and outcomes and 
the aim of establishing client-centred and self-directed support within the draft Care and Support bill. 
 
2) Where a companion animal is of benefit to wellbeing this should be confirmed as a legitimate use of personal 
budgets (including personal health and direct payments). Consideration should be given to setting up 
companion animal support programmes for individuals where appropriate. There is a body of research and 
experience which shows the benefits that companion animals, including cats, can offer in terms of preventing or 
delaying the onset of health issues and of promoting general wellbeing. Cats can be especially beneficial to health 
in terms of improving mood and relieving stress by providing affection and companionship. They combine 
these benefits with the practical advantage of being relatively low maintenance and low cost due to their highly 
independent nature. 
 
3) In order to ensure consistent application of personal budgets nationwide we would advocate permitting the 
use of monies from personal budgets to enable an individual to retain or acquire a companion animal. It is our 
belief that this principle should be embedded in regulation and statutory guidance to all implementing bodies 
(including Local Authorities, Health and Wellbeing Boards and Clinical Commissioning Groups).   
 
Introduction 
 
4) Cats Protection is the leading feline welfare charity and over the last five years has helped more than a million 
cats.  We are supported by a large volunteer network with around 9,000 volunteers and 260 volunteer-run 
branches working to rehome stray and abandoned cats.  Our focus is on homing, neutering and education.  In 
2011 we distributed 3,918 education packs and teaching materials to schools and colleges across the UK. Our 
advocacy work focusses on influencing policy and practice on issues relevant to cat welfare. 
 
5) Cats Protection responded to the recent on-line consultation on the draft Care and Support bill.  We now 
submit evidence and examples of the positive impact and importance of companion animals to promoting 
individual wellbeing, reducing isolation and “helping to strengthen the social fabric” (1). 
 
6) It is estimated that 48% of UK households (some 13 million) have at least one pet (2). 
 
7) The positive benefits of companion animals to both physical and mental wellbeing has been well documented 
over many years (3,4,5,6,7,8), summarised in an overview article (9) and most recently confirmed in the pocket 
book of human-animal interactions (10). Social networks and systems of lay and community support, are 
increasingly recognised as important for the management of long term health conditions. A recent innovative 
study highlighted the emotional and practical impact that companion animals can offer. The study confirmed, 
“pets were highly valued by their owners because they provided a form of unconditional support and 
companionship that was not always forthcoming in human to human relationships. The input undertaken by 
the pet was not seen as being subject to rationing nor did it need to be reciprocated”. The study concluded, “the 
policy implications of the study suggest that pets might usefully feature alongside consideration of the usual 
support systems associated with the management of a long term condition and in planning how needs might be 
…. creatively met”(11). 
 
Cats and wellbeing 
 
8) There are an estimated 10,332,955 owned cats in the UK with 26 per cent of households owning one or more 
cats (12).  However, sadly one of the most common reasons in 2012 for callers to Cat’s Protection’s helpline 
seeking to give their cat away was because the owner was too ill to care for it themselves.  
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9) There is a growing body of evidence about the particular contributions of cats to physical health e.g. reduction 
of fatal cardiovascular disease by around 30% (13) and benefits to on-going mental wellbeing (14,15). Research 
in 2011 conducted by Cats Protection and the Mental Health Foundation (involving 600 participants half of 
whom described themselves as having a mental health problem), found that 87% of people who owned a cat felt 
that it had a positive impact on their wellbeing, while 76% said that they could cope with everyday life much 
better, 50% felt that the cats presence and companionship was most helpful and 33% described stroking a cat as a 
calming and helpful activity (16). 
 
10) Cats can also be especially helpful as “confidants” or in times of crisis. Survey research commissioned by 
Cats Protection (17) showed that 79% of people aged 55 and over sometimes prefer to share their feelings with 
their cat rather than a human and 50% said their cat had helped them in times of a crisis (18). Cats can be 
especially helpful for depression during the winter period. During the months of January and February, cat 
owners when surveyed revealed that 21% were less likely to catch a cold or flu, and feel significantly less 
miserable, impatient and tense (19). 
 
11) Cats can make particularly suitable companion animals for those with chronic health problems, perhaps 
with limited mobility or for those who are housebound. Cats are relatively low maintenance, independent 
animals offering high levels of beneficial impact. In return for food and shelter they provide companionship and 
love in a unique, health preserving and maintaining combination. Case studies annexed to this evidence 
illustrate how cats have helped promote individual wellbeing for individuals with varying health challenges. 
 
Specific responses to the Committee 
 
Q1. What is your view of Part 1 of the draft bill (care and support)? In your view, are there omissions in this 
Part of the draft bill?  
 
12) Cats Protection welcomes Part 1 of the draft bill and in particular the broadening of the scope of care and 
support and the promotion of the integration of care and support. We feel that this broad scope could give rise 
to imaginative health initiatives such as those in Australia. (See below – answer to Q4). We especially welcome 
the references to “well-being” and “control over day to day life” at Clause 1(2). Day to day life should be 
interpreted by implementing bodies as including providing financial assistance, where necessary, to help an 
individual retain or acquire a companion animal (see Q9 for more detail regarding use of budgets).  
13) Given the emphasis in the draft bill on self-determination and individual choice, the on-going nature of 
many care and support needs and the potential for companion animals to offer a unique type of companionship 
(11) and associated reduction in social isolation and health problems, Cats Protection would suggest the 
addition at 1(2) of: 
• Reduction of social isolation/loneliness 
• Enhancement of social capital 
 
Q4. Are there other ways of framing the draft bills underlying principle, that local authorities must promote an 
individual’s well-being? Are there other principles that might be substituted for it?  
 
14) While supporting the draft bill’s underlying principle, Cats Protection suggests broadening this to 
encompass the promotion of wellbeing throughout the patient journey.  Ideally this ‘promotion’ would include 
preventative and health maintenance activity.  It is notable that many GP surgeries’ individual records for the 
over 75s include details of whether a companion animal forms part of the client’s ‘household’ – a type of 
‘alternative family’. Cats Protection would encourage information on the presence of a companion animal to be 
routinely collected by GPs and CCGs for all patients.  Social support networks include not only relatives, friends, 
neighbours but also companion animals. In the absence of family or friends nearby it is arguable that companion 
animals are often the only “family” within a household. 
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15) Given the evidence that companion animals can contribute to the alleviation of social isolation in simple, 
sustainable ways Cats Protection would encourage the bill and subsequent regulation and statutory guidance to 
be broad enough in its definition of the ‘promotion of individual well-being’, needs assessment (Clause 9) and 
care planning to allow for monies (either budgets or direct payments) to be allocated to enable a client to retain 
or gain a companion animal.  There are examples of a pooled budget programme in other countries, most 
notably Yara Council in Australia where health and local council monies are pooled to provide a companion 
animal support programme (20).  
 
16) Also “Pets of Older People”, (a joint venture between a hospital and RSPCA in New South Wales, Australia) 
provides an example of a programme designed to assist the socially isolated elderly in the community with 
caring for their pets in their own homes.  It also provided emergency boarding and foster care services when 
elderly animal owners needed to be admitted to hospital (21). 
 
Q6. What benefits or problems may arise as a result of the draft bill’s scope being restricted to adult care and 
support?  
 
17) It is understood that Joint Health and Wellbeing Strategies are already moving beyond ‘adults’ to include 
children.  Cat’s Protection would encourage children’s wellbeing to be defined broadly and would draw 
attention to the specific impact that companion animals have had in the treatment of autism in children and the 
importance of ensuring that the beneficial relationship between child and pet, once established, is enabled to 
continue.  The example of how “Jessi-cat”, winner of the 2012 National Cat Awards, supported a child with 
selective mutism, is detailed in the Annex to this evidence. 
 
Q9. What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft bill?  
 
18) It is recognised that the principles outlined in the draft bill will enable self-directed and innovative initiatives 
to flourish.   
 
19) In financial terms, cats could be said to offer good value for money as companion animals. They are 
relatively low maintenance, being independent creatures, but with high impact on individuals in terms of 
affection and companionship and are particularly suited to those with low mobility or those who are 
housebound. Furthermore Headley’s work (22) showed that pet owners seemed to make less call on public 
services – and so use of a budget to support a companion animal may bring economic benefits overall by 
reducing other public expenditure. 
 
20) As significant changes in working arrangements to provide care are made, and to ensure consistency 
nationwide, we would support additional regulation and statutory guidance on permitted and non-permitted 
use of personal budgets. We would advocate that use of personal budget monies to support or retain a 
companion animal should be permissible. Examples of appropriate expenditure to support a companion animal 
might include assistance with travel expenses to the vets, financial assistance for home help to feed or ensure the 
welfare of a companion animal or  time limited help  during appropriate parts of the  individual’s ‘patient 
journey’ (for example during hospitalisation of the individual or convalescence from treatment).  
 
Q19. Do the care and support plan provisions allow adequately for input from service users and carers?  
 
21) Cats Protection wholeheartedly supports the draft bill’s recognition of the importance of self-directed 
support and encourages the effective engagement of service users and carers.  We suggest that Clause 4 (3) (c) is 
strengthened from ‘having regard’ to ‘taking account of’. If a service user or carer identifies a need to dedicate 
personal budget to a cost related to obtaining or retaining a companion animal this must be “taken account of” 
and not disregarded. Also, we would encourage the inclusion of a process to ensure that care and support plans 
are reviewed. 
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Q14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft bill?  
 
and Q21. The White Paper says that commissioning practices which put tight constraints on how care and 
support is provided - so-called ‘care by the minute’ - are unacceptable. Does the draft bill have a part to play in 
addressing such practices, and if so how?  
 
22) The benefits of self-assessment are that it gives practical expression to the desire for individual self-directed 
support. It may also help a move from task-based (‘by the minute’) responses to those based on risk reduction 
and prevention of health deterioration.   
 
23) Cats Protection suggest that the provisions for information and advice be interpreted sufficiently broadly so 
as to include seeking advice from animal welfare organisations. If a companion animal, such as a cat, is sought 
by an individual in order to assist an individual’s wellbeing, advice will be needed to ensure the suitability of a 
particular cat for that owner, for example an elderly lap cat may be best suited to an elderly housebound 
individual. 
 
Q24. Will the draft bill’s provisions smooth transition from child to adult services, and should they be extended 
in any way?  
 
24) When companion animals are part of an on-going relationship providing health and wellbeing benefits, Cats 
Protection would expect continuity of support. It would therefore be important to ensure that there is a smooth 
and seamless transition from child to adult care and support services.  
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Angela Cavill-Burch 

 
My main feedback is that there is a lack of clarity as to the residual responsibility of local authorities for those 
citizens that are assessed as needing continuing health care provided by the NHS. Where do family carers of 
such very sick individuals fit into this system ? The local authorities should still have a brief to ensure that the 
responsible NHS body is carrying out its responsibilities or else more people like ourselves will have to put up 
with little to no support for months / years with no one taking responsibility or being held accountable. 
 
Part1 – Co-operation.  
 
 4 Co-operating generally 
 
(1) A local authority must co-operate with each of its relevant partners, and each 
relevant partner must co-operate with the authority, in the exercise of— 
 
(a) their respective functions relating to adults with needs for care and 
support,  
 
(3)(b) the officers of the authority who exercise the authority’s functions 
relating to housing (in so far as the exercise of those functions is 
relevant to functions referred to in paragraph (a)), and 
 
Housing is very important when considering a person’s safety and wellbeing.  
Co-operation may be needed with some medical bodies outside of the geographical area, ie the 12 NHS 
Specialist Spinal Injury Units. 
 
6 Promoting integration of care and support with health services etc. 
(1) A local authority must exercise its functions under this Part 
 
I don’t see how the “must” in this paragraph has any teeth attached to it.  
 
7 Preventing needs for care and support 
 
I am not convinced that this section will be enacted and there does not seem to be any sanctions against the LA 
to encourage them to supply. How will the LA identify the need, for example we have no heated ramp access 
pool in our local area denying local people with mobility issues that cannot use a hoist pool access for 
physiotherapy  and the maintenance of their health. 
 
9 Assessment of needs for care and support 
 
Will everyone have an assessment even if under Cont health care ? 
 
10 Assessment of a carer’s needs for support 
 
Not convinced that this section will not still mean that assessments are meaningless, done and then filed in a 
drawer as they are now.  
 
Who can have their needs met? 
17 Duty to meet needs for care and support 
 
This section does not protect British citizens / passport holders that return to Britain in distress from living 
abroad + soldiers. Disabled people could end up living rough while proving residence. Have had personal 
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experience of this , refused help even though looking after a tetraplegic in a hotel room. We had only been 
abroad working for a year, British tax payers for many a year previous to that.  
 
It is my experience if there is no “must” there will be no provision. 
 
19 Duty and power to meet a carer’s needs for support 
 
Clarify link between continuous health care provision and the rights of family carers. Please note family carers 
are still often needed even when NHS assume care role. 
 
24-26 Care and support plan, support plan – reviews etc 
 
Not tight enough regarding timescales to complete or provide services under these clauses. Use of words such as 
“feasible” allow cop outs by Las. 
 
27 Cases where adult expresses preference for particular accommodation 
 
Does this apply equally to those covered by Continuous Health Care ? Should be mention here of a requirement 
to have expertise at local level on what is meant by accessible accommodation and the special needs for space etc 
for the mobility impaired. The need to regularly find out how many of such specialist accommodations they 
need in a local area.  
 
49 Registers of sight impaired adults, disabled adults, etc.  
(2) A local authority may establish 
 
“may” should be changed to “must” maintain registers of disabled people or we will get the current debacle of 
not knowing special housing needs numbers.  
 
Thank you for this opportunity to give my feedback.  
 
January 2012 
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Centre for Mental Health, Mental Health Foundation, Mind, Rethink 
Mental Illness and the Royal College of Psychiatrists 

Mind, Rethink Mental Illness, the Mental Health Foundation, the Centre for Mental  

 
Health and the Royal College of Psychiatrists are among the leading mental health organisations in England. 
Together we represent a wide range of people who use or work in mental health services. Given the potential 
impact of the Draft Care and Support Bill on people who experience mental health problems, we have come 
together to set out a joint response to the Scrutiny Committee’s call for evidence, on which we are all agreed. 
This response is informed by consultation with our networks of people with experience of mental health 
problems, local providers and psychiatrists. Any unattributed quotations in the response are from people with 
experience of mental health problems who use social care services. Steps have been taken to preserve anonymity. 
Mind and Rethink Mental Illness are also members of the Care and Support Alliance which is submitting a 
complementary response that we fully endorse. 
 
Overview 
 
1. We welcome the publication of the draft Bill and the opportunity to participate in this timely and much-
needed debate about the future of social care in England. Social care services have long played a central role in 
promoting good mental health, managing long term mental health problems and in preventing crises, as well as 
supporting recovery, social inclusion and independence for people with mental health problems of all ages. 
Together with health and voluntary sector services, they provide the crucial support people need to manage their 
condition and live actively in their communities.  
 
2. However, only 7% of local authority spending on social care services is for adults with mental health 
problems, compared to 22% for people with learning disabilities and 58% for older people (Department of 
Health, 2009). Currently, many people with mental health problems struggle to access social care services 
because local authorities set eligibility thresholds at ‘critical’ or ‘substantial’ – people with lower level, ‘hidden’ or 
fluctuating needs are frequently left without essential support, which for many results in their needs worsening, 
often to the point of crisis. 
 
3. In addition, people who present in mental health services are often denied their right to a social care 
assessment in the first place, either because health professionals anticipate they would not be eligible or the 
stringent Care Programme Approach criteria are wrongly being used as the gateway to social care services. Too 
many people have to overcome difficult and distressing barriers in order to access the care and support that they 
desperately need. 
 
4. Investing in social care for people with lower level or fluctuating needs and ensuring that the assessment 
system works better for those with mental health problems will lead to savings to the wider welfare and 
healthcare systems, as people will recover quicker,  stay well and active in the community, and be more likely to 
return to work and less likely to require costly acute healthcare. 
 
1) What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
 
5. We warmly welcome the overall vision in the Draft Bill of a social care service rooted in prevention and the 
positive moves towards national assessment criteria, personalisation and integration of services. We are also 
pleased to see the new general duty on local authorities to promote wellbeing. However, the key to the success of 
many of these developments will be in the details and we hope that the regulations that accompany the Bill will 
reinforce this commitment to integrated, accessible and effective social care services which provide timely 
support for people with a range of mental health problems. 
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6. We do, however, believe that there are some notable omissions to Part One of the Bill, particularly the lack 
of provision for advocacy services and for care and support for people in the criminal justice system. 
 
Advocacy 
 
7. We welcome the overarching duty in clause 1(3) that local authorities must have regard to ‘the importance 
of the adult participating as fully as possible’ in decisions relating to their care and support and that they must be 
‘provided with the information and support necessary’ to enable their participation. However, to ensure local 
authorities understand the intensity of support some people will need, this clause should be amended to read 
‘information, support, advice and advocacy necessary’. 
 
8. The lack of explicit mention of advocacy throughout the Bill is very concerning. Without access to 
independent advocacy services, many people, particularly those with mental health problems will be unable to 
fully engage with the needs assessment or care planning processes. Contrary to what is suggested in clause 8, we 
don’t believe that advocacy should be considered primarily as a way to meet people’s care and support needs, but 
as a way to achieve the aim stated in clause 1, to support individuals to participate as fully as possible in the 
process of identifying their needs and how they can best be met. Without access to independent advocacy 
services their needs may be under-estimated during the assessment process, particularly given mental health 
symptoms can be hidden or misunderstood, or they may not take part in the process at all. 
 
9. Clause 1 should have a new sub-clause added to introduce a right to advocacy for all adults who would not 
otherwise be able to meaningfully participate in decisions relating to their care and support. This must cover the 
needs assessment process, financial assessment, care and support planning, decisions relating to personal 
budgets and direct payments, appeals, reviews and safeguarding procedures. 
 
The Criminal Justice System 
 
10. We believe that the current reform process should be used to clarify responsibilities for social care for 
prisoners and for people leaving prison and secure care. The Government is taking forward work to design a 
framework for social care and support in prisons, in conjunction with local authorities and the National 
Offender Management Service. The principles of national eligibility criteria and portability can be employed to 
ensure that prisoners are not unduly disadvantaged and that opportunities to support their rehabilitation 
through social care provision are taken. This should include a statutory duty on local authorities to arrange for 
the provision of social care within prisons and for the rules on portability to apply equally to people in prison.  
 
5) Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
11. While we welcome the draft Bill’s provisions to increase integration there is one area in particular that we 
feel remains to be addressed: cooperation between health and social care over needs assessments for people with 
mental health problems. 
 
12. Access to social care assessments for people with mental health problems is complicated by the Care 
Programme Approach81, through which people with complex or severe mental health problems have their needs 
assessed and their care and support coordinated. We have heard of many cases where individuals with mental 
health problems have contacted their local authority to request a social care assessment and have been told that 
the authority ‘doesn’t deal with mental health’, that they should instead contact the Community Mental Health 
Team (CMHT) who can carry out a CPA assessment. On contacting the CMHT many people are then told that 
their needs are not severe or complex enough to warrant CPA and that there is nothing that the team can do; 
neither the local authority or the CMHT then carry out a social care assessment. 
 

                                                       
81 http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/documents/digitalasset/dh_083649.pdf  
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13. Health and Social Care teams need to work together so that individuals with mental health problems who 
are not eligible for CPA still receive a care and support assessment. It is clear that, in a large number of cases, 
this is not happening and this is an area for serious concern which the draft Bill fails to address. Regulations 
must stipulate that the information provided by local authorities under clause 2(2)(a), must explain explicitly 
individuals’ right to a care and support assessment, which team has responsibility for completing needs 
assessments for people with mental health problems, and what to do if someone believes that they have been 
inappropriately denied an assessment.  
 
8) Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users of 
services sufficient?  Would you suggest any improvements to these provisions? 
 
19) Do the care and support plan provisions allow adequately for input from service users and carers? 
 
As questions 8 and 19 are similar we have answered these together. 
 
14. As drafted currently, we believe that the Bill fails to make sufficient provisions to ensure that service users, 
carers, prospective services users, or indeed their family’s views are taken into account. As covered in answer to 
question one, the omission of provisions in the Bill to ensure access to independent advocacy, particularly for 
people with mental health problems, seriously undermines efforts in clause 1 to ensure people are able to 
‘participate as fully as possible’ in decisions relating to their own care. We also know people with mental health 
problems often feel care planning is not really a joint process and that their views and preferences are 
overlooked by professionals. Yet care planning can be particularly beneficial in mental health, where people are 
often experts in their own symptoms and care needs and the process of planning in itself is empowering and can 
aid recovery. The Bill makes welcome reference to people’s involvement in planning their own care but does 
little to address how this should operate in practice to ensure it delivers truly shared decision-making. 
 
15. We welcome that sub-clause 9(5)(c) introduces a duty on local authorities to consult ‘any person whom the 
adult asks the authority to consult’ when carrying out a needs assessment, and that this is replicated throughout 
the Bill. However, regulations should state that this consultation must only happen with the explicit consent of 
the person concerned in each instance, given information about a person’s mental health can be very sensitive 
and people can be reluctant to disclose even to family. It should not be assumed that the person whose needs are 
being assessed would always wish the same person to be consulted, nor that this person should be consulted at 
each stage of the care planning process; explicit consent must be given in each instance. 
 
16. Where the person having a care and support needs assessment lacks capacity, the Bill currently contains no 
requirement to consider including “those concerned for the person’s care and wellbeing”, as would be expected 
under the Mental Capacity Act 2005. The Bill should explicitly state that these interested parties should be 
involved in the needs assessment process where it relates to an individual who lacks capacity.  
 
9) What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill? 
 
17. The draft Bill proposes a national eligibility threshold for care and support, which we welcome. However, 
without information on the level that this threshold is set at it is not possible to accurately estimate the financial 
impact of the Bill.  
 
18. We understand that the level of the national eligibility threshold will be set by regulations and we would like 
to make the case very strongly that this should be set at the equivalent of the current FACS threshold of 
‘moderate’ or below. Many people with mental health problems are likely to fall into this ‘moderate’ category. 
Without ongoing support, a person’s mental health condition may deteriorate, resulting in a crisis, requiring 
access to more costly health or social care interventions, and possibly use of compulsory powers of the Mental 
Health Act. 
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19. There is a strong economic argument for providing social care to people with fluctuating or moderate 
needs: the increased economic contribution that could be made by this group if they are supported to live 
independent lives, potentially return to work, and avoid the need for costly acute health interventions. Spending 
on social care for people with mental health needs, particularly that which promotes independent living, can 
create cost benefits in welfare spending, employment rates and healthcare costs. We are concerned that these 
wider impacts are still not reflected in the Government’s care and support debate. 
 
10) What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
20. We welcome the statutory duty on local authorities to provide information and advice to all people in their 
local area, regardless of their level of need or income. Access to good information, advice and advocacy is 
essential to ensure that people are able to access the care and support that they need. However, clause 2(1) 
should be amended to read ‘must establish, maintain and facilitate access to a service for providing people with 
independent information and advice’. To make information available is helpful, but unless local authorities make 
a concerted effort to ensure that those who need it are aware of the information and able to access it, they risk 
the most marginalised people, who often have the highest levels of need, being excluded yet further. It is also 
essential that this advice is independent, if not in delivery then certainly in source, to avoid conflicts of interest. 
Regulations should include a definition of ‘independent’ in relation to this clause. 
 
21. Regulations must also stipulate that local authorities should provide a comprehensive range of delivery 
options and formats for this service, including face-to-face information and advice, so that it is truly accessible. 
Information solely available online or in hard-copy materials will exclude individuals who may struggle to read 
complex materials or to access information online (either due to the format or digital exclusion), but who would 
otherwise be able to engage in the care planning process. This is a particularly important issue in respect of 
people who may lack capacity.  
 
13) The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or should 
other preventative approaches be adopted? 
 
22. While we support the principle of the duty in clause 7 for local authorities to provide preventative services, 
we feel this is one of the weakest areas of the draft Bill and needs considerable improvement to be effective in 
practice. 
 
23. Clause 7(1)(a) should be amended to replace the word ‘or’ with ‘and those that will’. According to the 
current wording, local authorities must either provide services, facilities or resources that ‘will contribute 
towards preventing or delaying the development of needs for care and support by adults in its area’ or those that 
‘reduce the needs for care and support of adults in its area who have such needs’. It is our belief that solely 
providing services targeted at reducing existing needs would not be sufficient to constitute an effective 
preventative service and that both types of service should be delivered. Similarly, while we welcome that clause 
7(2) states that local authorities must have regard to the importance of identifying adults with unmet needs, this 
clause should be amended to include ‘the importance of identifying adults at risk of developing care and support 
needs who may benefit from preventative services’. 
 
24. We understand that the intention may be for prevention services to have different eligibility criteria to other 
forms of care and support, otherwise there would be little to no access for those with moderate or low levels of 
need. It is important that this is stated explicitly on the face of the Bill to ensure that early-intervention 
preventative services are accessible to all and not simply understood as services to prevent the exacerbation of 
the existing substantial needs of those already within the system. 
 
14) What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft Bill? 
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25. We don’t believe that the draft Bill as it stands does propose pure self-assessment for care and support as a 
replacement for working with an assessor, nor do we believe that this would be possible in practice. We would be 
concerned if the regulations under clause 12 were to propose this. While it is crucial that the individual whose 
needs are being assessed is involved throughout the process, it would not be appropriate for the role of the 
assessor to be removed entirely. A well trained assessor with a good understanding of mental health has an 
important role to play in assessing a person’s capacity to make decisions and helping a person to understand and 
express their needs. People with mental health problems may have difficulty carrying out an assessment on their 
own and it is essential that they are supported through the process. While people can often be experts in their 
own symptoms and needs, they may need support to articulate these or to complete the necessary forms. 
 
26. Clause 12(1)(b) states that the regulations must specify other matters to which the local authority must have 
regard when carrying out the assessment. One of these matters should be the effect of the assessment process 
itself on an individual’s health and steps that can be taken to minimise any detrimental impact. For example, for 
some people having an advocate present may go a considerable way to reducing any distress that the assessment 
process may cause, for others a self-assessment may be very distressing or they may find that having the 
assessment carried out in their home may be more appropriate than in an unfamiliar environment. Without 
support, many people with high levels of need will simply find the process makes them too anxious, frustrated or 
scared to take part and so will miss out on the opportunity to have their needs assessed and to access the care 
and support that they need. 
 
27. Regulations associated with this clause must also state that every person carrying out care and support 
assessments must have a good understanding of mental health and mental capacity issues and have undertaken 
mental health awareness training, not just those assessing people primarily for a mental health need. Many 
individuals who are assessed because of a physical health problem will also experience, or be at increased risk of, 
mental health problems.  
 
28. In addition to a lack of understanding of mental health and mental capacity issues by many assessors, the 
process itself currently fails to adequately cater for people with mental health problems. Mental health 
conditions such as depression or bipolar disorder can have variable and fluctuating symptoms. It is essential that 
any new assessment process does not merely look at a ‘snapshot’ of an individual’s needs, but takes full account 
of fluctuating and progressive needs to ensure that adequate care and support is provided. A third sub-clause (c) 
should be added to clause 9 to state that a needs assessment should be carried out regardless of the local 
authority’s view of the duration of the individual’s needs and a fourth sub-clause to state that a needs assessment 
should be carried out regardless of the local authority’s view of the extent to which the individual’s needs are 
already being met. It is essential that regulations also stipulate that, when re-assessing a person’s needs, the local 
authority must take into consideration the impact of the services the person is currently receiving upon those 
needs. We have heard of numerous cases where care and support services reduce an individual’s visible needs 
and so are withdrawn, resulting in a significant deterioration in the person’s mental health and a need for more 
intensive and costly services as a result. 
 
29. Under clause 51, a local authority may choose to delegate responsibility for carrying out care and support 
assessments for those with mental health problems to the local CMHT or an external assessor. It is essential, 
therefore, that where a local authority delegates these responsibilities there must be a clear chain of 
accountability. The local authority must ensure that the person whose needs are being assessed is clear where 
responsibility for carrying out the assessment and for ensuring sufficient provision of services lies. The Bill, or 
accompanying regulations, must place a duty on local authorities to confirm in writing to the person concerned 
the exact arrangements and chain of responsibility.  
 
30. It is also essential that the Bill states explicitly that the body with delegated authority to carry out a function 
on behalf of a local authority must be subject to the same obligations as the local authority itself. This includes 
obligations under the Equality Act 2010, Human Rights Act 1998 and Freedom of Information Act 2000.  
 
17) The White Paper says that assistance with care and support needs will be subject to a reasonable charge. 
Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear? 
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31. Much of the detail about charging for care and support will be set out in the regulations that accompany the 
Bill, and until these are published it is not possible to be clear whether they will match this policy intention. 
However, as the Bill stands we believe that some people will be subject to unreasonable charges, particularly for 
preventative services and services that have previously been free under S117. 
 
Prevention services 
 
32. Clause 7(3) states that regulations may make provision for enabling a local authority to impose a charge for 
providing or arranging for the provision of preventative services. It is essential that a blanket charge is not 
imposed for preventative services, as this would provide a real disincentive for individuals with emerging needs 
to seek help before these develop into more severe problems that are harder to manage and require more 
intensive (and more expensive) forms of care and support. 
 
33. Many people with mental health problems will be of working age, and are more likely to be on low incomes. 
One in four people with mental health problems report being in debt or arrears, compared to one in 11 among 
the general population and unemployment can be as high as 76%. People with mental health problems are 
therefore less likely to have savings or spare disposable income to allow them to pay to access preventative 
services. If people on low incomes may only access care and support when their needs escalate then preventative 
services become the exclusive preserve of those who can afford to pay. This resigns those on low incomes, who 
are also likely to be at higher risk of mental health problems, to poorer health outcomes. This will further 
increase health inequalities in a way that we believe is unacceptable.  
 
S117 
 
34. Section 117 provides critical support for people at an extremely vulnerable time, when they are discharged 
from hospital after being detained under a section of the Mental Health Act 1983. We have concerns about the 
new definition of S117 care that is introduced by clause 48(5) in the draft Bill. Previously there has been a 
working definition that S117 services are those that help to prevent an individual’s readmission to hospital. This 
current position works well in practice, allowing individuals access to the services they need, whether from the 
NHS, social care or both, and reducing long-term costs by preventing readmission. 
 
35. The draft Bill states that S117 care is that which, in addition to preventing readmission to hospital, must 
‘meet a need arising from the mental disorder of the person concerned’. In practice, it can be very difficult to 
establish which needs arise directly from an individual’s mental health problem and which do not. We are 
concerned that narrowing the criteria for aftercare in this way will lead to disputes over what constitutes S117 
care, causing delays in the provision of services, distress for the individuals concerned and leaving them eligible 
to be charged for care that is essential to prevent their readmission to hospital. People would have to go through 
difficult financial assessments while being discharged from hospital, with some likely to refuse crucial elements 
of their care that they worry they will be charged for. Clause 48 should therefore be amended to remove sub-
section (5) a. 
 
20) Does the draft Bill make adequate provision to help people achieve personalised care and support and to 
manage the payment process? 
 
36. Currently very few people with mental health problems receive direct payments. Some care coordinators 
can assume that people with mental health problems will not be able to manage the budgets or lack the capacity 
to make decisions about the services that would be in their own best interests. There is also insufficient advice 
and support available to help many people with mental health problems to feel confident managing a direct 
payment. 
 
37. Clause 28(6) states that, to qualify for direct payments, a person must be deemed capable of managing that 
payment either by themselves, or ‘with whatever help the authority thinks the adult or nominated person will be 
able to access’. It is important that the Bill includes a duty for local authorities to provide information, advocacy 
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and advice for anyone who needs it in order to be deemed capable to manage their own direct payment. 
Regulations must also stipulate that a particular diagnosis should not be sufficient to determine whether a 
person is capable of managing a direct payment; there must be a thorough understanding of the person’s specific 
needs and what recovery outcomes a direct payment could help them achieve. 
 
38. Clause 24(2b) states that, where some or all of the needs specified in a care and support plan are to be met 
by direct payments, the plan must also specify ‘how the needs will be met under the arrangements paid for by the 
direct payments’. This limits the person concerned to spending their direct payment only on the things listed in 
their original care and support plan, regardless of how well they find this meets their needs or how their needs 
fluctuate or change, undermining their ability to achieve personalised care. This clause should be amended to 
substitute ‘will’ with ‘could’. This will ensure that the direct payment is sufficient to meet the person’s needs 
without undermining the personalisation and flexibility that make personal budgets desirable in the first place 
and leave more scope for care plans to be reviewed and revised regularly.  
 
25) Does the draft Bill promote greater integration between health, social care and housing around hospital 
discharge?  
 
39. Schedule 2, which aims to promote integration around hospital discharge, only applies to those in ‘acute 
care’. This excludes people receiving psychiatric treatment or reablement services, an omission which 
undermines the Government’s efforts to create parity of esteem between physical and mental health. 
 
40. We are concerned that patients from psychiatric hospitals are frequently being discharged without adequate 
support in place or facing delayed discharges in high-cost secure units because of inadequate arrangements for 
step-down and community support. We therefore believe that the Bill should not only introduce a clear duty on 
local authorities to carry out assessments for everyone leaving hospital with care and support needs, but that this 
should be extended to cover people using mental health and reablement services. 

 
January 2013 
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Chartered Institute of Housing (CIH) 

1. Key points 
 
1.1 CIH welcomes the Bill and the Government’s intention to simplify and streamline the complex and 
multiple layers of legislation around social care through it.  The Bill and the White Paper, Caring for Our Future, 
provide a welcome shift in focus to wellbeing, achieved through proactive help to reduce long term dependency; 
prevention; support for early intervention and re-ablement; and greater integration of services to deliver these 
ambitions.  It also clearly aims to improve access to quality services by all who need these through the provision 
of information and help regardless of whether individuals are eligible for direct or financial aid. Given that many 
still access support or care in times of crisis, easily accessible information and advice is vital. 
 
1.2 We would like the Bill to be more explicit about driving integration across housing and support as well 
as health and care services, in a way that echoes the specific inclusion that was made in the white paper.  This is 
of particular importance in areas with two tiers of government, where the social care (and soon the public health 
function) will sit with counties, but where housing is a district council function.  The Bill makes clear reference 
to the role of districts and the potential inclusion in Health and Wellbeing Boards (for example in section 4 and 
the general duty to cooperate).  However, in order to maximise the contribution of housing and related support 
services to preventing or reducing care needs, the Bill could more usefully make explicit reference to the 
districts’ role as local housing and planning authorities, and recognise the importance of local providers of 
housing and support (including housing associations) in delivering housing based solutions that support the 
intentions of the Bill and white paper. 
 
1.3 We have concerns about the wording of certain clauses in the Bill, notably section 22, which could put 
at risk the development of integrated services that are a clear ambition of the Bill and white paper.  Although the 
aim is clearly to ensure that statutory duties are not funded through inappropriate ‘cost shunting’ we believe this 
could discourage authorities from commissioning and funding innovative solutions that cross housing, support 
and care, and provide new and more cost effective ways of delivering better outcomes for people.  This is 
developed further below, where we address some of the specific questions raised in the call for evidence.  
 
Specific questions 
 
2. Question 5: Does the draft Bill make sufficient provision to achieve the Government’s stated goal of 
greater integration within the NHS and with care and support and housing?  
 
3.1 The Bill provides a positive framework for integrated services, but its focus is more explicitly on care and 
health rather than driving the inclusion of housing as a key partner in developing services, which was a positive 
focus of white paper, Caring for our future.   However, decent housing in accessible neighbourhoods are 
significant factors in maintaining health, and housing support services have been demonstrated to deliver 
savings across health and care.82  We would like to see such wider integration strengthened in the bill 
particularly where it relates to the development of services and joint/pooled funding.  In particular, we would 
like to see more direct reference to the role of local district authorities’ housing and planning function, and the 
involvement of housing and support providers.  For example; in Section 4 Cooperating generally, the explicit 
mention of district authorities could usefully also reference their housing and planning functions. We believe 
this is important to maintain the cross sector approach where it exists and to drive a wider approach to service 
development where it currently does not occur.   
 
3.2 Section 6 Promoting integration of care and support services with health services etc and section 7 
Preventing needs for care and support 
     We believe these sections should also refer explicitly to housing (and housing related support services) that 
provide the context in which other care services can be more effectively delivered.  Doing this will support and 

                                                       
82 See for example; the evidence of Cap Gemini’s study into the cost benefits of the supporting People programme (2009 ) and the 

evaluation of savings from adaptations published by ODI (Better outcomes, lower costs, 2007) 
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continue the development of more fully integrated services, and specifically those services that prevent increased 
resort to (repeat) hospital or intensive care services.  
 
3.3 Section 22 Exceptions for provision of housing etc. 
    We have concerns that as this is currently worded it will disincentivise authorities and partners to develop 
innovative services that require joint commissioning and funding, by raising concerns that it will be seen as 
inappropriate ‘cost shunting’ between public agencies.  Many significant and innovative services that deliver 
positive outcomes for social care and health have been developed in partnership with housing and are jointly 
funded.  It could also lead to a withdrawal from these services as well as preventing new approaches from being 
developed. These include services that integrate housing, support and care, such as services to address repeat 
homelessness, chaotic lifestyles or to maintain the independence of people with learning disabilities etc.  
Disabled facilities grants would come under the clause, but jointly commissioned models of provision of these 
services have a critical part to play in effective hospital discharge, reduced admission and falls prevention.  At 
worst this could result in reduction of services and increased costs for social care services.  Therefore, either 
through the clauses specifically and/or through regulations or guidance we would like to see jointly funded and 
effectively integrated services that encompass housing, support and care to be allowed and actively encouraged. 
CIH would be happy to provide examples of such services if required. 
 
3. Question 10: What are the risks and benefits of the duty on local authorities to provide advice on 
adult care and support? Are they the same for the duty to provide information? 
 
3.1 CIH welcomes the emphasis on providing information on care and support by local authorities.  In 
particular, it is important that information about services should be widely available and easy to access for all, 
including self-funders and those who will receive financial support.  Given the nature of the information, and 
the fact that it is often required at times of difficulty or crisis, it is important that this should be seen as 
independent and enable individuals to exercise appropriate choice and control in their decision making.  Local 
authorities should be required to ensure such service rather than of necessity being the provider.  
  
4.2 We believe it is important to ensure that there is clear signposting and/or linkages between the national web-
based information portals.  Valuable resources already exist in relation to housing and care (run by the Elderly 
Accommodation Council), including a telephone information line - FirstStop for older people – this and other 
resources should be considered in any ways to take forward and develop information and advice.  FirstStop has 
enabled a more integrated local approach in some local authority areas, whereby a number of local partners 
utilise the national resource provided by FirstStop in their own local areas. This could be a useful model for local 
authorities when developing information and advice available locally as part of responses to the bill. Advocacy 
services will also be important locally to enable people to access and make the most of the information and 
advice available to them. Social housing providers deliver a range of advice and information services to their 
tenants and, in some areas, to people across housing tenures in their localities. These services should be 
recognised and could be extended to provide a broader range of advice and information on health and social 
care.    
 
4.  Question13: The white paper talks about ‘approaches that promote support within communities’ 
and calls for the adoption of ‘asset-based’ approaches. Is the draft Bill successful in embedding this 
approach, or should other preventative approaches be adopted? 
 
5.1 The strengthening of references to housing (both the local housing authority and housing providers) as key 
partners in developing and delivering solutions will enable this community and asset based approach to be 
maximised. Decent housing that is accessible, safe and warm, is the starting point for maximising the assets of 
individuals to provide effective solutions to their own health and care needs. Social housing providers frequently 
have community facilities on estates or in sheltered schemes that in many areas are providing the base for new 
housing tenure neutral services and peer support in local communities.   
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5. Question 22: To what extent do the safeguarding provisions ensure that all those at risk are 
adequately protected, and should these provisions be extended in any way? 
 
6.1 We believe that the definition of abuse given in this section should encompass the full range of abuse that 
adults’ can experience that would come under the remit of the Safeguarding Adults Boards.  The inclusion only 
of definitions of financial abuse could give a skewed focus to the work of the Boards and their partners, and lead 
to the potential neglect/harm of many. 
 
6.2 We would want to see the local housing authority considered as a vital partner in the Adult Safeguarding 
Board. The local housing authority - in its environmental housing role, in coordinating wider relationships with 
local housing and support providers, and with local private sector landlords -  can play a pivotal role in 
supporting the development of protocols and procedures that support the aims of the Safeguarding Adults 
Board. CIH can provide examples of effective partnership working and outcomes in this area. 
 
7.Question 25: Please refer to our concerns in relation to section 22 in paragraph 3.3 above. 
 
8. Health Education England. 
 
8.1 CIH would like to see the principle of integration of services to be embedded in the way that health and 
social care professionals, and housing professionals are educated and trained.  We made a submission to the 
consultation on the education and training of the health and care workforce which is available here. We would 
like to see an understanding of the wider social determinants of health, including housing, to be a clear part of 
that education and training, as well as an understanding of the structures of local government and housing as it 
occurs in local areas.  This will support local initiatives to develop better referral routes between professionals 
locally. 
 
January 2013 
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Chartered Society of Physiotherapy 

 
The Chartered Society of Physiotherapy (CSP) is the professional, educational and trade union body for the 
UK’s 51,000 chartered physiotherapists, physiotherapy students and support workers. 
 
Physiotherapy enables people to move and function as well as they can, maximising quality of life, physical and 
mental health and well-being.  Physiotherapists work across sectors and care pathways, providing the ‘bridge’ 
between hospital, primary and community care; and across health and social care.  Alongside other allied health 
professionals (AHPs), physiotherapists are central to the delivery of integrated care and keeping patients out of 
hospital. 
 
Physiotherapists work with a wide range of population groups, facilitating early intervention, supporting self 
management, promoting independence and helping prevent episodes of ill health and disability developing into 
chronic conditions. 
 
Physiotherapy supports people in a wide range of areas including musculoskeletal disorders; many long term 
conditions, such as stroke, MS and Parkinson’s; cardiac and respiratory rehabilitation; children’s disabilities; 
cancer; women’s health; continence; mental health; and falls prevention. 
 
The CSP would be willing to provide additional information or clarification on the issues raised in this 
submission.  We would be happy to give oral evidence to the Committee. 
 
1. Care and support: General 
 
1.1 The CSP welcomes the main principles of prevention, early intervention and rehabilitation/reablement, 
which underpin the reforms outlined in the draft Care and Support Bill.  We believe strongly that there is a need 
for better prevention and early intervention services to improve health, independence and wellbeing.  These are 
core areas of work for physiotherapy and we believe that physiotherapists and their teams should play a key role 
in the delivery of this very important agenda. 
 
1.2 Significant and sustained resource reallocation is needed to ensure the necessary prevention and early 
intervention services are in place to stop people reaching a crisis point and requiring a hospital admission.  It 
will take several years for the balance to shift but without additional investment in appropriate community based 
rehabilitation/reablement programmes, the number of hospital admissions and readmissions will continue to 
increase and in-patient stays are likely to be longer. 
 
1.3 Furthermore, physiotherapy rehabilitation has a crucial role in keeping older people independent or 
restoring their ability to stay independent.  This can reduce the numbers of older people requiring social care 
support or residential care or delay the need for such support, which comes at considerable cost to local 
authorities.  However, the current reality is that investment in community physiotherapy services for older 
people is very poor in many parts of England.  The result is that older people discharged from hospital and 
needing continued rehabilitation, or those who have had a fall or a musculoskeletal injury at home, face long 
waiting times for access to physiotherapy or no access to a service at all.  This has significant cost implications of 
increased dependency for both social services and for the NHS faced with increased hospital admissions. 
 
1.4 The provision of, and investment in, community physiotherapy services for people with long term 
conditions, such as stroke, MS, Parkinson’s disease or chronic obstructive pulmonary disease (COPD), remains 
poor or patchy.  This will need to be addressed if the aims of the draft Bill are to be delivered (see also 7.2 below). 
 
1.5 The CSP is supportive of moves to integrate health and care services more closely but believes firmly 
that closer working/integration between health and social care can be achieved without structural reorganisation 
- which carries significant associated costs and disruption. 
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1.6 Physiotherapists, and other allied health professionals (AHPs), are ideally placed to deliver integrated 
care based on individual need. 
 
1.7 A good example of integrated care is the HOPE specialist service in North East Lincolnshire for people 
with COPD and also older people at risk of falling.  The service is provided by a team of multidisciplinary 
specialists and volunteers, including expert patients.  The service demonstrated significant improvements in 
clinical capabilities and quality of life.  It saved one hospital admission per person attending the pulmonary 
rehabilitation course, and over four years, the falls and post hip fracture rehabilitation programme saw an 8% 
reduction in visits to A&E and a 13% reduction in hospital admissions for people who had fallen. 
 
1.8 The CSP believes that short term financially-driven cuts in preventative and rehabilitative health 
services can impact negatively on social care and other secondary or acute services resulting in an increased cost 
burden in the longer term.  Integrated planning and commissioning of services is needed to deliver quality care 
which is more cost effective in the long term. 
 
1.9 AHPs, including physiotherapists, should be involved in decisions about the planning or 
commissioning of integrated health and social care pathways in order to meet the Government’s objective of 
improved patient outcomes.  We believe that without the involvement of AHPs in strategic level commissioning, 
acute services will not be joined up with community care and social care, leading to more expensive fragmented 
services and poorer health outcomes for patients. 
 
1.10 Health and Wellbeing Boards will have a crucial role to play in ensuring that there is a collective 
understanding of the health and social care needs of local communities, and a truly integrated plan for service 
delivery which meets people’s needs along their whole journey or pathway of health and care. 
 
2. Responsibilities of local authorities 
 
2.1 The CSP is supportive of the general duty to promote ‘individual wellbeing’ in section 1(1) of the draft 
Bill.  We agree with the definition of wellbeing in 1(2).   
 
2.2 The CSP is supportive of the inclusion of a duty on local authorities to establish and maintain a service 
for providing people with information and advice. 
 
2.3 The CSP is concerned that the extension of choice in providers will not necessarily deliver greater 
choice for all individuals and will, instead, lead to a fragmentation of services and a worsening in outcomes. 
 
2.4 Evidence has shown that, particularly for patients with long term conditions, the most effective care is 
delivered through integrated pathways across primary, acute and social care. However, the introduction of 
competition has been shown to build barriers between services rather than lead to co-operation and integration. 
 
2.5 The CSP believes the more providers there are, the more difficult it will be for users to identify and 
compare good information.  There will be more contracts to monitor which may increase the risk of patient 
safety issues being missed. 
 
2.6 There is a clear link between lack of physical activity and chronic disease.  Physiotherapists are already 
actively engaged in improving public health through early intervention; primary and secondary prevention; the 
treatment and rehabilitation of chronic and long term conditions; keeping people fit to work; and promoting the 
benefits of regular physical activity for good health and wellbeing. 
 
2.7 Physiotherapists are also experts at recognising in their patients any risk factors or  social 
determinants of preventable diseases.  They address these through providing evidence based advice and 
behavioural change interventions and signposting or referring onto appropriate services. 
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2.8 Local authorities have responsibility for public health, however, much of the workforce that is already 
trained and competent to deliver health promotion and prevention services (including physiotherapists) is 
situated in the NHS.  The NHS workforce is ideally placed to support the delivery of public health messages, for 
example, physiotherapists operate across most of the long term conditions pathways as well as across paediatric 
and elderly care pathways.  However, this needs leadership, excellent communication networks and integration of 
service plans across local areas. 
 
2.9 Local authorities must ensure that public health goes beyond health promotion and social services and 
incorporates housing, education, leisure and planning as well. 
 
2.10 Greater clarity is needed on how providers of services traditionally funded through the healthcare sector 
(for example falls prevention, cancer survivorship or obesity programmes) can engage with Health and Wellbeing 
Boards, to share their expertise and ensure valuable services are not lost in the transition to the new public health 
system.   Likewise, clarity is needed on how providers can engage with their local Health and Wellbeing Boards to 
propose innovative services, designed around local need, and seek joint health and local authority funding. 
 
2.11 The CSP believes greater clarity is needed over what directive is going to be given to local authorities to 
ensure that local NHS organisations are actively engaged at all levels in contributing to public health strategy and 
public health service delivery. 
 
3. Assessment of eligibility for social care 
 
3.1 The issue of ‘pooled budgets’ across health and social care is not new but will need to be properly 
addressed if services are to be better integrated. 
 
3.2 The CSP would argue it is imperative that community based intermediate care services, currently 
provided by NHS services, must remain free at the point of need.  These services must be included in the 
regulations as care which must always be provided free.  If these services are transferred to be the responsibility 
of local government they must not become subject to means testing. 
 
3.3 The legislation must include details of how continuity of care will be ensured should a private provider 
fail or go into administration.  Commissioners must consider the risks of this very carefully when planning 
services. 
 
4. Care planning and personal budgets 
 
4.1 Physiotherapists are ideally placed to support the personalisation agenda, using their broad skills set to 
empower patients to take responsibility for their own health and achieve patient centred outcomes. 
 
4.2 Any use of personal budgets should continue to be based on an individual care plan developed in 
partnership between the patient, their family and carers if appropriate, and their healthcare professional team.  
Choices around the use of a personal budget should be made in the context of this discussion.  Care plans and 
the associated budget should be reviewed regularly. 
 
4.3 Patients will need education, training and support to understand the responsibilities involved in holding 
a personal budget and in making effective use of the budget to best meet their health and care needs.  Patients 
who act as employers will also need to be helped to maintain the highest standards of employment policy and 
practice and any health and safety risks must be addressed.  Provisions will need to be put in place to ensure that 
any staff employed directly by patients have access to continuing professional development (CPD). 
 
4.4 Any expansion of personal budgets should be carried out with the full engagement of local trade unions 
and professional bodies to ensure employment issues and workforce planning are addressed appropriately. 
 
5. Adult safeguarding 
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5.1 The CSP has nothing to add on this section of the draft Bill. 
 
6. Transition from children’s care and support services 
 
6.1 Transition should be person centred and should not be a one off event.  It must involve adult and 
paediatric services working closely together and should not simply be considered a process of moving an 
individual from one register to another.  Young people and their carers should be involved in identifying their 
needs and this must include open discussion of the expectations of adult services.   
 
6.2 The CSP supports Clause 39 of the draft Bill, which provides that a young person must continue to 
receive children’s services until adult service are able to meet their needs.  Commissioning arrangements should 
also be flexible to allow gradual handover of care at a time appropriate to the young person. 
 
6.3 The CSP would emphasise the need for careful planning and for preventative measures to be put in 
place which avoid the need for a crisis intervention during transition.  Young people can and should be 
encouraged to maintain their own health and begin to take more responsibility.  Physiotherapy can play an 
important role to support this. 
 
6.4 The CSP believes a multi agency assessment should be used, as recommended in the Department of 
Health document Transition: moving on well (2008).  A multi agency approach is a vital part of working 
holistically and sharing responsibility of the assessment process.  Physiotherapists are ideally placed to instigate 
this as they will have been closely involved with the young person for many years and will often work across the 
health, education and social care sectors.  Adequately supporting young people through transition can be time 
consuming and staff must be given the resources to do this.   
 
6.5 Electronic records and computer systems which are aligned with one another would aid smooth 
transition as professionals can be more efficient in finding information.  Any terminology used needs to be 
standardised and familiar to all involved. 
 
7. Discharge of hospital patients with care and support needs 
 
7.1 Strong intermediate care teams, including physiotherapy, should become the norm across the country, 
building on examples of good practice.  Geographic variation in service provision needs to be managed out of 
the system. 
 
7.2 The CSP is concerned at the poor provision of community based rehabilitation services for people with 
long term conditions after discharge from hospital.  For example, research by the CSP and Stroke Association in 
2010 found that more than a third (38%) of stroke survivors felt there had been a delay in receiving community 
based physiotherapy after discharge from hospital, 25% waited longer than a month and 62% more than two 
weeks.  Better integration between community and acute settings is needed to put an end to fragmented 
transitions which could potentially slow or limit an individual’s recovery. 
 
8. Health provisions: General 
 
8.1 Our comments on the health provisions in the draft Bill are restricted to Health Education England (see 
section 9 below). 
 
9. Health Education England 
 
9.1 The CSP broadly welcomed Health Education England (HEE) to provide sector-wide leadership and 
oversight of workforce planning, education and training. 
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9.2 The benefits achieved under the AHP Professional Advisory Board should not be lost.  The CSP is keen 
to be involved in work to develop arrangements whereby all beneficiaries of a well trained future healthcare 
workforce contribute to the education process, and the progression of practice education models in which 
‘money follows the student’. 
 
9.3 The CSP believes that HEE should have an AHP director or lead officer to ensure the views of AHPs are 
represented, with an appropriate advisory structure to ensure AHPs are fully involved at the strategic level. 
 
9.4 We would highlight the important role that professional organisations have with regard to how 
educational standards are set, maintained and enhanced.  The CSP works closely with the Health and Care 
Professions Council and education providers to ensure the development and delivery of high-quality pre-
registration programmes that meet the needs of patients and communities.  We, alongside other professional 
bodies, also have an important role to play in assuring and enhancing the quality of learning and development 
opportunities for the existing workforce, again to enhance patient care and service delivery. This role extends to 
the needs of support workers and practitioners at all levels, and in all roles, within the qualified workforce.  We 
would like to see a statutory requirement in section 60(2) of the draft Care and Support Bill for HEE to seek 
representations from professional bodies, as well as professional regulators on these issues. 
 
9.5 Previously, the NHS has had a poor record in workforce planning and the increased fragmentation and 
plurality of providers will worsen this, creating uncertainty in future healthcare provision.  Physiotherapy is 
made up of a national workforce, with staff moving around the country throughout their careers.  As a result, 
effective workforce planning cannot be co-ordinated solely at a local level. We believe national leadership with 
strong regional planning is needed to ensure a professional workforce across a mixed health economy, and look 
to HEE to provide this. 
 
9.6 The CSP believes that the Government’s approach of expanding the number of providers for NHS 
funded services will undermine the intention to increase co-operation between NHS and non-NHS providers in 
workforce planning and education provision.  An increasingly competitive market will have a detrimental 
impact on the willingness of providers to share data, good practice and innovation locally, as these things will be 
seen as competitive advantage. 
 
9.7 The CSP maintains that HEE and the LETBs must have the statutory authority to require all providers 
of care to supply data on workforce capacity regardless of whether those organisations consider the information 
to be commercially sensitive.  To facilitate effective workforce planning that will ensure the sustainability of the 
future care workforce, taking account of the increasing diversity of workforce, skill mix needs and to drive 
forward innovation in service delivery, it is vital that information is shared by all providers. 
 
9.8 The CSP believes that the Bill should provide for consistency in how the LETBs perform their role.  The 
CSP would like to see greater clarity on the governance model for LETBs, including their accountability to HEE, 
enshrined in legislation.  It is not clear how good governance arrangements will be ensured and maintained, and 
what sanctions or recourse will exist where a LETB is deemed to be failing to fulfill its functions effectively. 
 

10. Health Research Authority 
 
10.1 The CSP has nothing to add on this section of the draft Bill. 
 
11. Human Fertilisation and Embryology Authority and Human Tissue Authority 
 
11.1 The CSP has nothing to add on this section of the draft Bill.   
 
January 2013 
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Chief Fire Officers' Association (CFOA) 

 
Draft Care and Support Bill Consultation 
 
1. In relation to care, there are many commissions. Whilst the concept of personalisation of budgets, both 
for carers and those cared for is understood, direct payments could see that those receiving personalised budgets 
do not allocate funding in an appropriate way to ensure the individual or carer receive the best care and support. 
This could be alleviated by introducing a token or points system so as to ensure expenditure can only be 
redeemed against support and care provisions. 
 
2. Care and support is a very complex area, both for those who operate the system and the end user. The 
streamlining and simplification should assist all those involved. 
 
3. Care provision that is commissioned out to the third sector or private sector needs excellent 
governance. The system should ensure that in commissioning a service from traditional local authority delivery, 
that there is no shift or abrogation of responsibility. 
 
4. The quality assurance framework and processes that are incorporated into the procurement processes 
for commissioning services need to ensure that the promotion of an individual’s ‘health and wellbeing’ are at the 
heart of measurements of quality of delivery. These should not just be focussed on cost or efficiency. 
 
5. It is a welcome introduction to see the Bill recognising the need for the NHS, care support and housing 
to be more integrated to ensure the promotion of individual health and wellbeing. Health and Wellbeing Boards 
are the logical place where the effectiveness of this integration should be measured. There needs to be a high 
standard of quality assurance and performance management through the boards to ensure this is achieved. 
 
6. As stated in the draft, the transition from young people’s care into adult care can be traumatic. 
Therefore, there is a risk that whilst the draft recognises this, the bill just dealing with adults may not effectively 
address this issue. 
 
7. Any decision to stage the implementation of the Bill should be made based on intelligence and data, so 
to ensure that the order of implementation has an impact on those areas which currently have the greatest 
shortcomings. 
 
8. The views of carers and prospective users have been used in shaping this draft legislation. The 
legislation in one part is trying to ensure that users get the services they want and not what the system decided 
they need. The quality assurance processes and customer satisfaction levels need to be factored into the 
specification of the commissioning. 
 
9. Without a doubt, there is still a form of denial, in that based on the current and projected growth of the 
aged population, the status quo is not an option. Financially, this growth will potentially bankrupt local 
authorities if we maintain the current culture and method of care. There needs to be far more emphasis on 
prevention and the engineering of funding out of services designed to mitigate crisis into early intervention and 
prevention.  Funding mechanisms within the NHS which reward growth of critical care need to be changed. 
 
10. Being an organisation that is given the duty to give advice on adult care and support does carry a risk, 
as does the duty to supply information. The ultimate decision should sit with the carer or those cared for. It is 
important that those services offered and chosen have been through a thorough process of scrutiny and 
governance. 
 
11. Care provision offered needs to be based on personal needs and not what an authority thinks should be 
offered.  t is important that those services offered are not just support and crisis care, but also prevention, such 
as improving physical activity and social networks. 
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12. Recent events have highlighted the risk of serious market failure in care provision.  Integration of such 
insurance and business continuity into procurement processes should minimise such eventuality. 
 
13. ‘Support within communities’ and ‘asset based’ approaches are central concepts that are not fully 
understood locally. Assistance and incentivisation will need to be given to grow community capacity and 
resilience. 
 
14. Self assessment of care and support is good if someone takes responsibility for themselves and their 
own actions. Sometimes those most vulnerable do not do this. It would be naive to think that self assessment is 
not going to cause challenges. 
 
15. Placing the duty on local authorities to identify carers seem to be a logical decision.  However, there are 
a range of other organisations, especially within the third sector who can identify carers. It may or could become 
a responsibility to divulge such information as part of the rules of charitable status. 
 
16. Some form of governance needs to be in place for local charging regimes and eligibility criteria, along 
with changes involving capping financial liability. Whilst the Bill sets out to create choice, controls will be 
necessary to ensure the most vulnerable are protected. 
 
21 N/A. 
 
22. The safeguarding provisions need to ensure that those most at risk are protected - the safeguarding 
adult boards should consider convening Multi Agency Risk Assessment Conference for the most vulnerable. 
This approach has been proven to be very effective with cases of domestic abuse. They would also work 
effectively with very vulnerable adults. 
 
23. Corporate neglect as a new offence would need to apply to those who commissioned out a service and 
also those who deliver a service. 
 
24. See answer to question 6. 
 
25. Integration of hospital discharges between health, social care and housing is a “no brainer” and if done 
correctly should save the NHS significant finance in relation to unnecessary bed occupation. The integration of 
Home Improvement agencies into work greatly improves the efficiency of hospital discharges. 
 
26. The integration of Public Health into Local Authorities and Health and Wellbeing Boards is to be 
welcomed. Far greater emphasis needs to be placed on prevention. The FRS has considerable experience and 
capacity to help local partners both understand and deliver such interventions. We also strongly recommend 
FRS sitting on HWB Boards.  Far greater use of existing data and intelligence, such as JSNAs needs to be utilised 
to formulate strategy and intervention. 
 
27. The greater emphasis of working with HEE will assist greatly with awareness and workforce planning 
around personal responsibility and wellbeing. This will greatly assist in ensuring quality and value from 
education and training providers. 
 
28. Given the considerable budgets allocated to HEE and LETBs, the governance of these is vitally 
important. Consideration needs to be given to some form of scrutiny or inspection regimes, so as to ensure 
effective use of resources. 
 
29. Whilst the integration of the NHS and HEE provisions is logical, this should ensure investment in 
education and training are transparent and efficient. 
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30. The Health Research Authority has been designed to protect the interests of patients and the public in 
health research. Any question of patient confidentiality being breached or lack of transparency should either be 
challenged or scrutinised by existing process and legislations, such as the Data Protection Act. 
 
31.  N/A 
 

January 2013 
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The Children’s Society  

1. Introduction 
 
2.1 The Children’s Society welcomes the opportunity to contribute to the Pre-Legislative Scrutiny of the Draft 
Care and Support Bill. We recognise and welcome that the government has made significant steps to strengthen 
the rights of adult carers under draft Bill. We want to ensure that young carers’ rights are also strengthened 
within this and that the proposed changes do not leave young carers with lesser rights than adults within a 
confusing legal framework.  
 
2.2 The introduction of the Draft Care and Support Bill presents a significant opportunity to reform and 
consolidate the law for young carers and their families and also to implement a duty to implement whole family 
preventative approaches with regards to children undertaking inappropriate levels of care. Young carers do not 
care in isolation. They are caring because someone in their family has unmet or unidentified care needs. A 
young carer becomes vulnerable when the level of care-giving and responsibility to the person in need of care 
becomes excessive or inappropriate for that child, and impacting on his or her emotional or physical well-being 
or educational achievement and life chances83.  
 
2.3 In this submission we have chosen to respond to specific questions that directly relate to young carers, and 
our response is based on our direct experience of working with children and young people. Our response focuses 
on the need for the Bill to consider young carers as well as adult carers. 
 
2. Question1: What is your view of Part 1 of the draft Bill (care and support)? In your view, are there 
omissions in this Part of the draft Bill? 
 
3.1 The Draft Care and Support Bill provides an opportunity to focus on meeting the needs of the adult using a 
whole family approach. This can be done by ensuring that the assessments and delivery of adult social care 
effectively consider needs in a family context, including the children of those adults needing care.  The Bill is an 
opportunity to begin to: 
 
• Ensure provision of services that help sustain a family unit which avoids children being required to take 
on inappropriate caring roles.84   
• Ensure that young carers’ rights are strengthened within a family context. 
• Ensure that any carer’s assessment of a child should not result in a child sustaining or accepting caring 
roles which can impact on their well-being.  
 
3.2 These general principles are advocated by The Children’s Society and based on our practice experience. We 
receive funding by the Department for Education to build local capacity across England to deliver joint whole 
family working models and practice, working with both adult services and children’s services. 
 
3.4 In particular we recommend that if the below amendment is inserted into the Bill to ensure children who are 
caring are included:  
 
• Part 1 clause 1 (2) (f) add “Parenting” to phrase “domestic, family and personal relationships.”  
 
3.5 We would also recommend amending the Bill to include in Clause 1(9) around assessing needs which 
further strengthens the whole family approach. 
 
3.6  It is important that adult services identify young carers whose caring role may have previously remained 
hidden. Because of this we also recommend that in relation to Clause 9 (1) that the local authority, in carrying 

                                                       
83 Statutory Directors for Children’s Services and Adult Social Services & The Children’s Society: Working Together to support young carers 

-a model local Memorandum of Understanding 2012 

84 1 HM government (2007) Putting People first: a shared vision and commitment to the transformation of adult social care 
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out an assessment, should have an obligation to identify whether there are children and young people in the 
household, and if so, if they have a caring responsibility and if they need support to protect them from 
inappropriate caring. 
 
3. Question 6: What benefits or problems may arise as a result of the draft Bill’s scope being restricted to 
adult care and support? 
 
4.1 One of the problems that we would like to highlight is the identification and support for young carers. The 
Children's Society has concerns that, with the exception of the provisions for transition for children to adult care 
and support, the Bill excludes provisions to improve identification and support for young carers.  
  
4.2 Whilst there may be plans to include prevention and early identification in Practice Guidance, the draft Bill 
does not make it clear how whole families should be supported to prevent or reduce inappropriate or harmful 
levels of caring for children and young people. This appears to contradict stated government policy that care 
should be delivered in ways which sustain families. The central issue is whether a child’s welfare or development 
might suffer if support is not provided to the child or family. Adult services should work closely with family and 
children’s services to identify children with additional family support needs and any safeguarding concerns.  
 
4.3 The draft Bill does not require local authorities to identify whether there are children or young people in the 
household or if they have a caring role. The draft Bill doesn’t specify what support children or young people may 
need and nor does it require the identification of safeguarding concerns arising from the caring role (or 
otherwise).  
 
4. Question 8: Are the provisions of the draft Bill in relation to the views of service users, carers and 
prospective users of services sufficient?  Would you suggest any improvements to these provisions? 
  
5.1 Within Clause 41 (1) (a) the Bill should clarify the term “support”. Support may not necessarily be directly 
for the child but could be additional support to the person needing care to relieve the child of the impact of 
inappropriate caring. 
 
5. Question 15: What are the best ways to increase the numbers of people identified as carers? What are 
the risks and benefits of placing a duty on public bodies to identify carers? 
 
6.1 We welcome the new requirement that a local authority should have regard to the needs of the whole family 
around the person for whom an assessment is being carried out. We would like to see within clause 12 (1) (a) of 
the draft Bill a specific reference to children and young people in the family and the need to identify whether a 
child is caring.  
 
6.2 For young carers we suggest that identification can be greatly improved by strengthening the whole family 
approach. We believe that the Bill be amended so that the adult’s statute clearly provides a whole family pathway 
or whole family assessment process. This may be in regulations and guidance (as already provided for in clause 
12), but we would like this strengthened. The presence of a young carer in the family would always constitute an 
appearance of need for the family and should automatically trigger an assessment or review of the person they 
care for. Eligibility for services for the adult should take into account if they are a parent and that a lack or 
reduction of services may require them to rely upon a child to provide care.  
 
6.3 We feel that the requirement for whole family assessment and identification of children as young carers 
should be stated in primary legislation. Stating this in guidance will not have the same influence over practice; 
nor will it ensure provision of services to help in these cases. 
6.4 A clear interface between adult’s and children’s legislation is required to support a whole family approach. 
Links need to be made to safeguarding provisions for children who are at risk of becoming or are young carers.  
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6.5 Clause 24 should emphasise the whole family in the transition clauses. It will need to be amended to 
encompass all relevant legislation. The transition clauses should apply to any young carer whether or not they 
are supported by children’s services. 
 
6.6 Section  41(3) (b) of the draft Bill appears to require an additional and higher test for young carers and their 
parents in as much as the young carer or a member of his or her family must be receiving services under Section 
17 of the Children Act 1989. Many young carers will not be receiving services under Section 17 of the Children 
Act but will be supporting parents whose care and support, if any, will be provided under current adult social 
care legislation. We suggest this statement be removed as it is very limiting. Many young carers will not meet 
this threshold and so could be denied assessment. 
  
6.7 The presence of a young carer should always constitute an appearance of need for the family and should 
automatically trigger an assessment of the person they care for. In relation to this we would like section 42 (5) of 
the draft Bill clarified so that additional support can be offered to the person needing care to relieve the child of 
impact of inappropriate caring.  
 
6. Question 24: Will the draft Bill’s provisions smooth transition from child to adult services, and should 
they be extended in any way? 
 
7.1 Through setting eligibility for assessment for young carers on becoming 18 years old under section 17 of the 
Children Act 1989, the draft Bill is inconsistent with practice guidance from existing legislation that applies to 
young carer  
 
7.2 The government has said that provisions for young carers will be retained (as provided for under The 
Children Act 1989, The Carers (Recognition and Services) Act 1995, Carers & Disabled Children Act 2000 and 
the Carers (Equal Opportunities) Act 2004) but with the law related to adults taken out. This will be confusing 
and it is not clear how the law for young carers will relate to either the adult statute for meeting the needs of 
vulnerable adults or how young carers’ rights can be strengthened under the Children Act 1989 provisions on 
supporting vulnerable children and families. In particular, the three Acts (1995 Act, 2000 Act, 2004 Act) require 
assessment of a young carer’s needs to be taken into account in deciding what community care services to 
provide to the parent, but it is unclear as yet how these requirements interface with the draft Bill and proposed 
national eligibility criteria.  
 
7.3 The provisions create some anomalies with young carers (and parent carers) not having the same rights as 
adult carers because:  
 
• The Bill introduces a single duty to assess adult carers when it appears they ‘may’ have need for support 
(clause 10), but this is not the case for young carers who are still required to request an assessment or have an 
assessment requested by their parent.  
 
• The Bill removes the requirement for adult carers to be providing a substantial amount of care on a 
regular basis, but young carers will still have to undertake this.  
 
• It appears to introduce a new requirement that young carers must also be a child in need under Section 
17 of the Children Act 1989.  
 
• Where young carers are identified there appears to be no requirement, on the face of the Bill, to meet a 
parent’s needs for care and support and so prevent, reduce or avoid the need for a child to become or remain a 
young carer.  
 
7. Consolidating children’s legislation for young carers: 
 
8.1 Whilst not within the scope of the draft Bill, the importance of a cross government approach to legislation, 
regulation and advice, such as the Framework for Assessment of Need affecting young carers, should provide 
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further guidance and understanding. Currently the assessment of young carers is not always focused on the 
whole family and can focus too much on the caring role rather than impact. Services put in place, are all too 
often either specific young carers projects or under section 17 where there are also safeguarding concerns.  
 
8.2 There will be huge value in reaching a shared understanding of need and provision within adult social care 
and children’s legislation for assessing young carers. This will promote clarity, joint working and improved 
outcomes for young carers and their families as outlined in the joint ADCS and ADASS Memorandum of 
Understanding85 (MoU).  
  
8.3 We believe a process of consolidation of children’s legislation could improve outcomes for young carers. The 
legal framework for assessment and support for young carers needs to be simplified in order to provide young 
carers with equal rights to adult carers.  
 
8.4 It would be appropriate for there to be provision under children’s legislation because the emphasis needs to 
be on the child (rather than the caring role) and preventing the risk of caring which impacts children’s wellbeing 
and life chances. This could potentially be achieved through the upcoming Children and Families Bill. 
 
8.5 However, there should be provision in children’s legislation as well as and not instead of adult legislation in 
order to ensure that adults’ needs are met and to prevent inappropriate caring.  
 
8. Concluding remarks 
 
9.1 The government has made significant steps to strengthen the rights of adult carers via the Bill. We would like 
the Committee to consider how young carers’ rights could also be strengthened by the Bill and to make 
recommendations so that the proposed changes do not leave young carers with lesser rights than adults.   
 
January 2012 
  

                                                       
85 Statutory Directors for Children’s Services and Adult Social Services & The Children’s Society: Working Together to support young carers 

-a model local Memorandum of Understanding 2012 
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Christian Science Church in the UK 

Introduction 
 
Christian Science is a religion which includes a system of non-medical healing that has been practised in the UK 
for over a century. Those who practise Christian Science generally choose this non-medical approach for their 
health needs.   
 
Some services provided to individuals who practise Christian Science are regulated under social care legislation.  
Since the introduction of the Care Standards Act 2000, the District Manager for Christian Science in the UK, 
together with those managing Christian Science healthcare services, has worked fruitfully with Ministers and 
officials in the Department of Health and with successive regulatory bodies. This has resulted in Christian 
Science healthcare provision always remaining legally compliant while ensuring that Christian Scientists are 
fully able to exercise their choice of religious non-medical healthcare.   
 
There are two Christian Science Houses and two Christian Science Visiting Nurse Services in England and 
Wales which provide care to individuals who have chosen to rely on Christian Science for their health needs in 
this way.  These entities are currently regulated under adult social care legislation.  As explained in the attached 
document, we have been grateful for a long-standing recognition by Government of the freedom to rely on an 
individual choice of healthcare.   
 
We wish to bring three matters arising in the Draft Bill to the attention of the Joint Select Committee.  These 
pertain to Clauses 1, 6 and 11 respectively. 
 
1 Clause 1 – Promoting individual wellbeing 
 
We represent people whose faith-based approach to healthcare and wellbeing very much values the principle of 
individual choice in respect of health needs. Christian Science is founded on an understanding that there is a 
spiritual basis for health and well-being.  However, while it takes a distinctive approach, many others share a 
belief in the importance of spiritual matters in the promotion of good health. We have been grateful to observe 
an increasing recognition of this within the National Health Service.   
 
We would therefore ask that a specific reference to spiritual wellbeing be added to Clause 1 (2), perhaps using 
wording from Section 4(6)(b) of the Mental Capacity Act 2005, which requires consideration of “the beliefs and 
values that would be likely to influence” a person's decisions.  
 
2 Clause 6 – Promoting integration of care and support with health services etc 
                              
We understand and support the necessary steps this Draft Bill takes to integrate health and social care services 
more closely. Nevertheless, the Bill should also include a corresponding recognition that adults with capacity 
have the right to direct their own care and therefore can decline medical and other health services if they so 
choose.  In particular, those relying on a religious non-medical approach for healing may wish to decline 
assessments, other observational procedures, or medical interventions. We suggest guidance should be available 
to local authorities and healthcare bodies that specifically addresses the needs of such individuals.  
              
3 Clause 11(2)- Refusal of assessment 
 
Abuse or neglect of adults in care is intolerable.  We welcome the additional protections that this draft Bill 
affords in allowing local authorities to disregard the refusal of a needs assessment if the adult 'is experiencing, or 
is at risk of, abuse or neglect'.  We would, however, recommend that clarification be provided about the 
responsibilities of local authorities where an adult with capacity is making a voluntary choice in favour of 
alternative methods of healing rather than seeking medical treatment - as would generally be the case, for 
instance, with Christian Scientists.  Such a decision should not be considered, prima facie, as evidence that the 
adult’s health and well-being are at risk.  Such individuals should not be considered to be at risk of abuse or 
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neglect merely because they have made an unconventional choice.  We do, of course, agree that if there are 
indications of possible abuse and neglect local authorities should investigate and take appropriate action based 
on a full understanding of the facts and circumstances of the case including the free choices made by the patient 
or service user. 
 
January 2013 
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The College of Occupational Therapists  

 
Introduction and Summary 
 
1. The College of Occupational Therapists (COT) – the professional body which represents over 29,000 
occupational therapists, support workers and students from across the United Kingdom – is pleased to respond 
to the Joint Committee on the Draft Care and Support Bill. 
 
2. Occupational therapists (OTs) work in the NHS, local authority social care services, housing, schools, 
prisons, voluntary and independent sectors, and vocational and employment rehabilitation services. They play a 
vital role every day in the delivery of care and support services, working with people of all ages with a wide range 
of occupational problems resulting from physical, mental, social or developmental difficulties.   
 
3. OTs86 assist those requiring care and support with their knowledge and skills in prevention and early 
intervention; reablement and rehabilitation; reducing the effects of a disabling environment through equipment, 
minor adaptations and assistive technology – often resulting in recommendations for Disabled Facilities Grants 
(DFGs); the safe management of certain progressive conditions; and the moving and handling of people, by 
utilising their specific understanding of hoists and slings87.  
 
4. As the Department of Health itself confirms88, although occupational therapists make up only 2% of 
the adult social care workforce OTs undertake 40% of the local authority referrals to social care. OTs are 
therefore a critical part of the social care workforce, and in order to reflect their pivotal role they need full 
recognition within the legislation. 
 
5. COT broadly welcomes the draft Care and Support Bill, but recommends that a number of issues in the 
following areas are carefully examined by the Joint Committee: 

 
a) Clarification on the provision of equipment and adaptations currently provided by Social Services 

organisations (clause 8) 
 

b) Guidance on the relationship between the draft Bill and the Housing Grants, Construction and 
Regeneration Act 1996, relating to the provision of Disabled Facilities Grants 

 
c) Clarification on charging and financial assessment (clauses 14-15; and 17) 
 
d) Clarification on the inclusion of equipment and adaptations in personal budgets and direct payments  
 
e) Clarification on the portability of equipment and assistive technology (clause 31) 
 
Question 1: What is your view of Part 1 of the draft Bill? 
 
6. In response to question 1 posed by the Joint Committee, the College welcomes the main intentions of 
the draft Bill. In particular, COT welcomes the following clarifications in relation to the Bill: 
 
• The definition of wellbeing; 
• The co-operation arrangements particularly in relation to housing; and 

                                                       
86 OTs are regulated by the Health and Care Professions Council (HCPC) 

87 This is by no means an exhaustive list. We would refer you to our College of Occupational Therapists Position Statements: The value of 
occupational therapy and its contribution to adult social services and their carers (2010); and Occupational therapy in social care in the 
UK:Future Focus and Potential (2012).  

88 Department of Health (2008) Occupational Therapy in Adult Social Care in England: Sustaining a high quality workforce for the future. 
London: DH. 



Draft Care and Support Bill     171 
 
 
 

 
 

• The definition of disability (Equalities Act 2010). 
 
7. We also very much welcome the promotion of integration between local authority and NHS care, 
which the College has supported for many years. 
 
8. However, there are a number of areas where further clarification is required. COT recommends that a 
code of practice or guidance notes are published in association with the Bill, in order to prevent the potential for 
different interpretations of the legislation. Specific areas of concern are outlined later in this briefing. 
 
9. Moreover, as noted above, the crucial role of occupational therapists should be more widely referenced. 
OTs are critical to the creation of a more resilient population, reducing health and social care costs.  
 
10. Occupational therapists’ knowledge and skills are essential to the success of social care and support 
services for the following reasons: 
 
• OTs assist those in need of social care with a re-introduction to local community support. This aims to 
encourage ongoing reablement and independence, and to improve social isolation by considering service users’ 
personal goals and preferences for leisure and socialisation; 
 
• OTs are equipment and adaptation specialists, and if involved, can fast track provision; 
 
• As one of the few elements of the social care workforce trained to work in both health and social care, 
OTs are critical for signposting to other support and information services; 
 
• OTs specialise in providing information and a range of interventions to prevent falls; 
 
• OTs use standardised assessments to measure improvement and outcomes; 
 
• OTs provide training for support and care staff on reablement89; 
 
• OTs can advise where specific rehabilitation techniques may be required to maintain function and 
independence90; and 
 
• OTs can advise during a case review where improvement has stalled and introduce specialised 
programmes to assist with recovery and independence. 
 
Question 2: Will the Government be effective in clarifying the law on social care? 
 
11. COT agrees with the Government that there is a need to clarify the law on social care. In particular, in 
relation to equipment and adaptations and the legislative relationship to the Disabled Facilities Grants (DFGs), 
there are a number of areas which require greater clarity. 
 
f) Clarification on the provision of equipment and adaptations currently provided by Social Services 
organisations (clause 8) 
 
12. A key responsibility for occupational therapists is the assessment of the potential of a disabled 
individual. They then work with the disabled person to achieve agreed goals and assist them with access to 
facilities within their home, making it easier to undertake daily living activities that were previously problematic. 

                                                       
89 COT, (2010).  

90 Social Care Institute of Excellence and College of Occupational Therapists (2011) Reablement: a key role for occupational therapists. At 
a glance Briefing 46. London. SCIE. 
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This may involve the provision of equipment and adaptations, or changing the way in which the task is 
approached.  
 
13. The draft Bill proposes repealing Section 2 of the Chronically Sick and Disabled Persons Act 1970, 
which sets out the support a local authority has a duty to provide in order to meet the needs of disabled 
individuals. The list of services referred to in Section 2 of the act are clearly in need of updating, but the 
Government must clarify where the central duty to provide equipment and adaptations now lies in the draft 
Care and Support Bill. 
 
14. Clause 8(1) sets out some examples rather than a clear list of what should be provided by a local 
authority to meet an individual’s need. But by not having a clear, definitive list we feel that this does not provide 
clarity for either disabled individuals or healthcare professionals. Following oral evidence from the Department 
of Health to the Joint Committee on 13th December 2012, we acknowledge their point that this list is not 
exhaustive, but remain concerned that the repeal of Section 2 of the Chronically Sick and Disabled Persons Act 
1970 will result in confusion and variable practice across the country.  
 
15.  Therefore, and in order to achieve one of the core objectives of the draft Bill, “to provide clarity for 
people on what they can expect from care and support”, COT proposes that: 
 
• Given their vital importance within care and support services, equipment and adaptations are included 
separately in the list in clause 8(1); and 
 
• Clause 8(1c) also includes occupational therapy services, reablement, and rehabilitation as well as 
“counselling, advocacy and other types of social work”. 
 
g) Guidance on the relationship between the draft Bill and the Housing Grants, Construction and 
Regeneration Act 1996, relating to the provision of Disabled Facilities Grants 
 
16. COT agrees with the Government on the move towards increased personalisation, but wishes to 
highlight that there is the potential for conflict and confusion amongst practitioners around where they need to 
use their professional judgement to make recommendations about what is necessary to support an individual, 
and where they must prioritise the wishes of an individual. 
 
17. The draft legislation gives significant weight to an individual’s ability to decide on the provision of their 
own care and this is likely to result in a changing relationship between OTs and individuals when making 
decisions about care.  
 
18. In particular, we are concerned about how this will impact on the assessments for Disabled Facilities 
Grants (DFGs), as set out in the Housing Grants, Construction and Regeneration Act 1996 (and which is not 
affected by the draft Care and Support Bill). DFG’s are essential to the care and support of disabled people, often 
helping in reducing the costs of care and preventing admission to residential care. However the funding stream 
for this grant sits outside of social care legislation. 
 
19. Within the Housing Grants, Construction and Regeneration Act 1996 there is a duty to consult the 
welfare authority on facilities for access to, and within, a disabled person’s property to determine whether the 
proposed adaptations are “necessary and appropriate” for a DFG. 95% of assessments are carried out by OTs, and 
their recommendation forms the basis for the disbursement of a DFG.  
 
20. While COT welcomes the increased emphasis in the draft Bill on the individual’s wish to take control of 
their own needs, this approach is significantly different to the requirements which must be met to determine 
what is “necessary and appropriate” for a DFG. We are therefore concerned about the potential for conflict 
between trained professional OTs and the individual concerned, as OT’s will be working in a different 
environment, to two different sets of legislation. 
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21. For example, a disabled person and an occupational therapist may agree that the outcome intended is 
access to bedroom facilities, due to the difficulty experienced by the disabled person to negotiate stairs. The 
disabled person wishes for a ground floor bedroom as the outcome to resolve the problem. However, the 
occupational therapist may determine that to meet the intended outcome, a stair lift would be necessary and 
appropriate to meet the disabled person’s needs and provide access to the bedroom at an affordable cost. 
 
22. Similarly, under the Chronically Sick and Disabled Persons Act 1970, many authorities in England 
continue to top-up or contribute to a service user’s assessed financial contribution for a DFG. Given that the 
draft Care and Support Bill proposes the repeal of the first two sections of this Act, it is not clear whether this 
practice will continue under the new legislation or the impact that it may have on DFG funding. 
 
23. In order to achieve the Government’s aim to consolidate and simplifying existing social care legislation, 
COT proposes that: 
 
• Guidance is provided to local authorities and OTs to help them to recognise in which circumstances an 
individual’s wishes or the DFG criteria take precedence; 
 
• Further guidance is published to support those involved in DFG assessments and to ensure that there is 
clarity should a legal challenge be made on a recommendation for a DFG; 
 
• Given the proposal to repeal sections 1 and 2 of the Chronically Sick and Disabled Persons Act 1970, 
guidance is required as to whether authorities in England will be able to continue to top-up or contribute to a 
service user’s assessed financial contribution for a DFG, particularly as there is currently variable practice across 
the country; 
 
• There is clarification regarding the relationship between the financial assessment proposed in the draft 
Bill and the means test for a Disabled Facilities Grant; and 
 
• Any financial contribution made by an individual towards their DFG, for example in terms of housing 
adaptations, should be included in the calculation towards a future cap on care costs, as set out in the Dilnot 
report.  
 
Question 17: The White Paper says that assistance with care and support needs will be subject to a 
reasonable charge. Do the charging provisions in the draft Bill reflect this policy intention, and is the policy 
intention clear? 
 
24. COT welcomes the national eligibility as set out in the draft Bill, and believes that it will encourage 
greater equity between local authorities. However, we request clarification on the charging provisions set out in 
the draft Bill. 
 
h) Clarification on charging and financial assessment (clauses 14-15; and 17) 
 
25. COT requests further clarification regarding charging and financial assessment for equipment and 
adaptations. The draft Bill refers to a financial assessment for care and support, but does not make clear whether 
the proposed financial assessment will include the provision of equipment and adaptations. There is currently 
no charge for equipment and adaptations provided by local authorities to individuals, but the draft does not 
make clear whether this will remain the case. These would be significant changes to the current situation and 
COT asks that the Joint Committee clarifies these points as a matter of some urgency. 
 
26. There is a lack of clarity about whether the draft Bill will maintain the effect of the Community Care 
(Delayed Discharges) (Qualifying Services) Regulations 2003, which ensure that equipment and adaptations up 
to £1000 and intermediate care or reablement (for up to six weeks) are provided free of charge. COT requests 
further clarification on whether individuals will be charged for equipment and adaptations under £1000. If 



Draft Care and Support Bill     174 
 
 
 

 
 

individuals are subject to charges, we do not think that this is reasonable unless it is paid for through personal 
budgets. 
 
27. In addition, COT is particularly concerned about how the draft Bill relates to the Health and Safety 
Executive Manual Handling Regulations 1992, and the protection of staff in the workplace.  
 
28. Currently, the social care workforce can ask for a risk assessment (often performed by an OT) under 
the Health and Safety Executive Manual Handling Regulations 1992, if they feel that they need equipment to be 
provided to enable them to safely perform their job (eg. hoists, supports, specialist beds or chairs). If equipment 
is deemed necessary to protect the health of the worker, it must then be provided free of charge by the employer 
(for example, a care home or local authority).  
 
29. It is not clear in the draft legislation whether equipment provided as part of a manual handling 
assessment will now be financially assessed, but COT suggests that it should not be either financially assessed or 
included in personal budgets, because it is part of the organisational responsibility of the employer to protect 
staff in their work. 
 
30. In addition, COT proposes that universal access to preventative initiatives including equipment, aids, 
falls prevention and reablement for those in need continue to be provided free of charge before the eligibility 
criteria is applied. Charging for preventative initiatives (clause 7(3)) may be counterproductive, costly to 
implement and may not deliver the intended outcomes.  
 
31. Occupational therapists consider preventing the need for ongoing care and support in all assessments. 
Therefore, we propose that OTs should be more involved in designing and commissioning services. This may 
mean re-focussing the occupational therapy workforce in areas where they can contribute more fully to 
prevention and early intervention. 
 
Question 20: Does the draft Bill make adequate provision to help people achieve personalised care and 
support and to manage the payment process? 
 
32. COT supports the principles of personalisation, personal budgets, and direct payments, which provide 
service users with choice and control. However, we request clarification on the inclusion of equipment and 
adaptations in personal budgets and direct payments, as well as the portability of assistive technology. 
 
i)  Clarification on the inclusion of equipment and adaptations in personal budgets and direct payments  
 
33. While COT welcomes the move towards personal budgets and direct payments, there are three issues 
that need clarification:  
• Under section 2 of the Chronically Sick and Disabled Persons Act 1970, funding is provided for 
adaptations. COT seeks clarification on whether minor adaptations, including equipment, will be included in 
personal budgets; 
• Guidance will need to be provided on ownership and servicing of equipment funded via a personal 
budget; and 
• It should be clarified whether equipment, currently provided free of charge as a result of a manual 
handling assessment, would be included within personal budgets (as it is assessed under other legislative 
requirements and is the duty of the employer to provide).  
 
j) Clarification on the portability of equipment and assistive technology (clause 31) 
 
34. The draft Bill provides an opportunity to clarify that within the continuity of care set out in clause 31 of 
the draft bill, individuals will be able to move equipment between local authorities where feasible.  
 
35. There is currently variable practice relating to the transfer of equipment or assistive technology 
between local authorities when individuals move house, as the local authority is the legal owner of the 
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equipment. There are currently no guidelines on the transfer of equipment or assistive technology, and a lack of 
clear process often causes unnecessary distress for individuals and could easily be clarified.  
 
36. COT proposes that there is a straightforward process to transfer ownership of equipment between local 
authorities, which is retrospective, following an individual moving house.  
 
January 2013 
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The College of Social Work 

4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must promote 
an individual’s well being?  Are there other principles that might be substituted for it? 
 
The focus in the draft Bill on individual well being is an important departure. It holds the promise of person-
centred services in keeping with the policy of personalisation and marks a clear break with the past, when 
individuals had to accept whatever services were on offer.  What isn’t clear is how the local authority would 
demonstrate that it had fulfilled its duty to promote well being.  On what basis could this be challenged? We 
would also question whether the draft Bill pays sufficient attention to the role of the NHS in promoting 
individual well being.  This is something local authorities should do in partnership with the NHS.  Health and 
Well Being Boards should have a key role in ensuring that the NHS shares the responsibility for promoting 
individual well-being and we would argue that there should be specific reference to this role in the draft Bill.  
 
10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support?  Are they the same for the duty to provide information? 
 
No, the two duties are distinct. The duty to provide advice involves analysis of the options available in the light 
of the service user’s needs and aspirations.  The duty to provide information may amount to telling people what 
is available, regardless of the nature of their needs and aspirations.  We would argue that the duty to provide 
advice is best carried out by social workers because they are qualified by training to respond in a person-centred 
way to people’s needs and aspirations, especially where complex situations and conditions are involved.  They 
understand how to make accurate judgements about the options for individuals in complicated multi-agency 
settings, in the context of a set of values and a code of ethics serving the interests and the well being of service 
users, their families and carers.  The duty on local authorities to provide advice should make it clear that, in 
complex cases, this is the domain of social work-qualified staff.  The risks to local authorities of offering poor 
advice resulting in negligence may well be significantly greater if unqualified staff are used in this role.   
 
In their amended advice note Social Work in Adult Social Services (Association of Directors of Adult Social 
Services (ADASS), 2012)), ADASS and Skills for Care state that local authorities will be ‘mindful of fulfilling their 
statutory duties when making decisions in relation to the deployment of social workers’.  The risk to a local 
authority of failing in its legal duties is great and, if the higher powers of the secretary of state or the courts are 
invoked as a consequence, the outcome can include having the duty to provide the service removed, financial 
penalties and loss of reputation.   
 
Angela Jenkinson, head of quality assurance in the London ‘tri-borough’ councils (Kensington & Chelsea, 
Hammersmith and Fulham, and Westminster), puts it as follows: ‘Social services authorities need staff who can be 
trusted to use the powers and duties of the authority to best effect to promote the welfare and safety of vulnerable 
people.  This calls for a specialist knowledge of social welfare policy and law, a unique set of skills in 
understanding and working with people, and a specific set of professional values.  Taken together, these three 
constitute professional social work.’   
 
13. The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or should 
other preventative approaches be adopted. 
 
The emphasis should be on active and inclusive communities.  This is at the heart of modern social work.  
Modern social work is about supporting people to live as independently as possible, promoting choice and 
control over the care and support they need to overcome the difficulties presented by disability, age or mental 
health problems, among other things.  As The Future of Social Work in Adult Social Services (Department of 
Health et al, 2010) puts it: 
       
‘Social work’s distinct contribution is to make sure that services are personalised and that human rights are 
safeguarded through: 
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• Building professional relationships and empowering people as individuals in their families and in 
communities; 
 
• Working through conflict and supporting people to manage their own risks; 
 
• Knowing and applying legislation; 
 
• Accessing practical support and services; and  
 
• Working with other professionals to achieve best outcomes for people.’ 
 
The care and support White Paper, Caring for Our Future, emphasises the community development role of 
social workers, focusing ‘on promoting active and inclusive communities, and empowering people to make their 
own decisions about their care.’   
 
The draft Bill’s focus on “asset-based approaches” that promote support within communities is exactly right.  
But, as pressures on statutory care provision grow owing to financial retrenchment in local authorities, we 
would like some acknowledgement in the draft Bill of the genuine importance of professionally qualified staff in 
creating the active and inclusive communities on which the care system will increasingly depend. 
 
14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft Bill? 
 
Self-assessment is an important guide in ascertaining the service user’s own wishes.  But we would caution 
against over-reliance on self-assessment in local resource allocation systems (RAS).  Self-assessment should not 
be allowed to supplant a formal local authority assessment carried out by a social worker, particularly in cases of 
complex need.  The draft Bill should reflect this fact.   
 
There is a growing assumption in local authorities that the RAS and a support plan add up to a community care 
assessment.  But an RAS based on self-assessment is certainly not adequate in terms of assessment. A skilled 
social work assessment is required to take a holistic view of the needs and wishes of the individual, the carer and 
the family, weigh them against one another and establish how they can best be supported from the resources of 
the community and the state.  Social work expertise in assessing the level of risk is an important part of this 
exercise.  Many people do not have a clear idea of what they want or need, and the skill of an assessment is to 
draw this out.     
 
As The College of Social Work (TCSW) said in its Business Case for Social Work discussion paper (December 
2012):  
 
‘A good assessor sets out to create a complete picture of someone’s situation, strengths, capabilities and 
aspirations.  Social workers are trained and recruited on the basis that they have the cognitive and emotional 
depth fully to grasp people’s care and support needs and networks through the assessment process.  They will 
want to ascertain the individual’s desired outcomes and the way in which they want to achieve them, as well as 
the risk factors and measures to manage them.’ 
 
For these reasons – and to curtail the growing tendency to leave assessments to unqualified staff – we believe the 
draft Bill should make clear the essential role of social workers in assessment, particularly where complex needs 
are concerned. 
 
19. Do the care and support plan provisions allow adequately for input from service users and carers? 
 
Evidence indicates that social work can be important in ensuring that support planning and review are properly 
self-directed.  This may well be so where individuals live in a situation that makes them vulnerable or have issues 
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that require the use of the Mental Capacity Act 2005 to support decision-making (see, e.g., SCIE Report 40: 
Keeping Personal Budgets Personal, 2011). 
 
Funding cutbacks are causing too many local authorities to erect barriers between service users and personal 
budgets. If the process around personal budgets, support planning and review is too laboriously bureaucratic, eg 
because assessment decisions have to be vetted by a local authority RAS panel, the control exercised by service 
users and carers is likely to diminish.  Local authorities should place more trust in social workers to approve 
funding for individual service users, which is likely to be much more efficient than using a panel, just as cost-
effective if not more so, and more in keeping with the values of personalisation. 
 
22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and 
should these provisions be extended in any way? 
 
When The College of Social Work (TCSW) surveyed its members before contributing to the Government’s 
consultation on a new safeguarding power, following publication of the Caring for Our Future White Paper, 
there was overwhelming support for a new power of entry into private households enabling social workers to 
gain access to vulnerable adults where there are safeguarding concerns. 
 
Social workers have drawn parallels with other areas of social work practice, telling us that adult protection 
should be similar to child protection, where professionals must be allowed to see the individual alone, and if they 
are not granted access they have the legal power to ensure the visit takes place.  
 
There is a safeguarding gap at the moment in the care of vulnerable adults which social workers, backed by 
powers of entry, could close. But it is a power that would only be used in cases of serious concern.  It is the view 
of The College that power of entry should be executed only by an appropriately trained and qualified social 
worker, acting independently in a situation where in their professional opinion they feel a vulnerable adult may 
be at risk of abuse or neglect. 

 
At the very least the draft Bill should stipulate that social workers are appointed to supervise safeguarding 
enquiries and, better still, they should be made responsible for carrying out such enquiries.  Unqualified staff 
lack the necessary skills, underpinned by theoretical, legal and policy knowledge, to undertake complex, 
politically charged and sensitive pieces of safeguarding investigative work.   
 
The draft Bill should also stipulate that the local authority representative on Safeguarding Adults Boards (SABs) 
must be a social worker or have a social work qualification.  This would ensure practice-based and evidence-led 
influence on Boards by practitioners involved in active work with clients.  Safeguarding adults review teams 
should also include a social worker with substantial experience of safeguarding work.   
 
Where there is not a social worker of sufficient seniority who has substantial experience of safeguarding work, 
representation on SABs and review teams should be a role for the Principal Social Workers now being appointed 
in many local authority adult social services departments. 
 
In their advice note, Social Work in Adult Social Services (July 2012), the Association of Directors of Adult Social 
Services and Skills for Care suggest that social workers should be used as follows: 
 
‘Investigations of referrals that have met the threshold for safeguarding intervention as defined by the Local 
Safeguarding Adults Board (LSAB) and direct work with people who have been harmed or abused to support 
them in difficult decision-making and the consequent drawing up, implementation and review of protection 
plans.’ 
 
These principles should be clearly reflected in the draft Bill.   
 
23. Does the draft Bill strengthen corporate accountability for neglect and abuse?  What would be the risks 
and benefits of creating a new offence of corporate neglect? 
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Placing Safeguarding Adults Boards on a statutory footing will help to strengthen corporate accountability.  It 
will reinforce multi-agency responsibility for adult safeguarding and we fully support this objective of the draft 
Bill.  But a new offence of corporate neglect could turn out to be a step too far.  The move to personalisation 
requires a sensible, measured approach to the risk management of client caseloads.  A new offence of corporate 
neglect would only deepen the risk averse culture in some local authorities and would run counter to the 
interests of service users. 
 
January 2013 
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Community Matters, Race Equality Foundation and NAVCA 

Introduction: 
 
1. Community Matters, Race Equality Foundation and NAVCA91 welcome the opportunity to comment 
on this call for evidence. We welcome the aim of the Care and Support bill to improve care services for adults 
across England. However, it is necessary that the bill acknowledge and champion the vital role of the voluntary 
and community sector in preventing conditions which may lead to a care requirement, providing supportive and 
practical care, promoting wellbeing and enabling individuals to make more informed decisions about their care.  
 
2. Question 3: The Government states in its White Paper that “the quality of care is first and foremost 
the responsibility of the provider”.  Does the draft Bill support this policy intention, and does it pay due 
attention to the responsibilities of commissioners and regulators for quality of care?  
 
3. It will be important for local commissioners and national bodies to ensure that professional qualifying 
programmes equip professionals and practitioners to work effectively with general and specialist 
advice/information/advocacy services, including those in the VCSE sector. It is also essential that commissioners 
themselves are equipped to take decisions that show an understanding of the needs of the community and able 
to explain their decisions based on needs and priorities of their localities.  Both of these issues require mention 
within the bill.  
 
4. The Social Enterprise UK Report ‘The Shadow State’ (2012) evaluates issues concerning the quality and 
efficiency of commissioned services, and concludes that the ’moral duty rests with the commissioner’  - i.e. while 
the provider must be held responsible for quality, it is the duty of commissioners to clearly determine that the 
relevant delivery partner is equipped to provide the relevant service at the desired quality level. We support this 
statement and suggest that the bill could place stronger emphasis on the importance of assessments of quality 
and social value during the commissioning process - rather than simply during the process of the provision of 
care.  As the report goes on to state, ‘in bidding processes which become ever more feverishly competitive, 
companies are making offers to supply adult social care at a rate that would be mathematically impossible if they 
were paying the minimum wage, making NI contributions, putting in to a pension scheme and providing 
training’. Commissioners must be alert to measures of quality over cost savings during procurement, and ensure 
that the contracts awarded offer adequate financial compensation to support the provision of quality care from 
the outset. 
 
5. While we welcome the quality improvement initiatives within both the draft bill and previously in 
‘Caring for our Future’, there is a clear need for further powers for Local Authorities to terminate services 
deemed as low quality by service users and for statutory guidance on appropriate limits on contract size or 
monopoly control. As noted in ‘The Shadow State’, commissioning social care services wholesale from a single 
provider (particularly in the case of national providers operating services across a number of local authority 
areas) can and has led to situations where delivery bodies become ‘too big to fail’ as any sanctions imposed by 
the authority for failure to achieve quality or delivery targets negatively impact upon services users to whom the 
authority has a duty of care.  We urge that situations such as that precipitated by the fall of Southern Cross be 
avoided in future through clear guidelines on the risks and benefits of large-scale contracts and through the 
establishment of procedures to allow for the withdrawal of contracts from low quality or financially unstable 
providers without harm to service users. 
 
6. Question 5:  Does the draft Bill make sufficient provision to achieve the Government’s stated goal 
of greater integration within the NHS and with care and support and housing? 
 
7. We welcome the commitment to ‘continuity of care’ and integration of services within the draft bill. 
However, this should extend beyond integration and continuity of local authority or statutory services, and 

                                                       
91 Additional evidence for questions 3 and 13 provided by Social Enterprise UK and NCVYS 
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should extend to preventative care and support provided by other sectors, including the local VCS and social 
enterprises. Where recipients of care or support move to a separate local authority area, it is also important that 
continuity of care is not equated with ‘portability’, as not only may commissioned providers of care and support 
differ in level and range of services provided, but the local voluntary and community sector may be radically 
different in terms of funding, capacity and availability.  
 
8. In cases where individuals move to a neighbouring local authority we would like to see opportunities 
for any services provided to them by the VCS to be considered for commissioning by their new local authority 
where no similar comparable care or support is available. Additionally, local authorities should work together to 
provide information related to moving house, to recipients of care and support – to include information on 
voluntary and community sector services and social enterprises of value in their new area.  
 
9. We would urge the Government to consider the resources and capacity available through the range of 
local authority, social and co-operative housing providers, including associated charitable bodies, and that the 
suitability of new housing is included in any re-assessment of need.   
 
10. Question 6: What benefits or problems may arise as a result of the draft Bill’s scope being restricted 
to adult care and support? 
 
11. While the draft bill makes an admirable effort to consolidate and update legislation pertaining to adult 
carers of adults, we are concerned that young carers may ‘fall through the gaps’ and miss out on valuable support 
available to adults engaging in a caring role.  Similarly, parent carers with care and support roles in relation to 
children or young people may be side lined under the current proposals. It is important that adequate provisions 
or statutory guidance are put in place to determine responsibility for support for these types of carer and to fulfil 
those under this bill, or to indicate where this responsibility lies.  
 
12. Guidance could also highlight and clarify the role of schools and the VCS in supporting the 
identification of young people caring for adults and the duty for local authorities to ensure that young carers are 
treated as adult carers in actions arising from the care and support bill provisions.   
 
13. Question 11: How can local authorities ensure that the local care market provides enough care 
services to meet local needs? How can they encourage a diverse range of high-quality providers? 
 
14. Structures already exist to determine objectively the quality of health and care provision and to 
ascertain the value (both social value and value for money) offered by specific providers. Organisational quality 
assurance frameworks also offer an opportunity to judge the quality of support providers new to the arena of 
care and support – particularly in the case of the VCS where prior work may have focused on related – but not 
directly comparable - issues including social isolation, transportation assistance and advocacy. We would 
question the need for individual local authorities to establish alternative quality frameworks and would suggest 
that those bodies already in existence (ie the Care Quality Commission) be tasked with establishing or endorsing 
relevant quality standards. 
 
15. Our experience in regional engagement work across the country has highlighted the important place of 
core national quality standards in guiding high quality provision at a local level.  To ensure a diverse range of 
high-quality providers, barriers to entry for smaller, or more specialised care providers, many of whom are social 
enterprises or come from the voluntary and community sector, must be lifted and cost based analyses of 
potential providers must include a quality component in their projections, so costly mistakes that have been 
made - in language support commissioning for example - are not repeated.  
 
16. We wholeheartedly support the introduction of a local authority duty relating to prevention (clause 7), 
and feel that this offers huge opportunities for engagement and collaboration with the VCS in order to provide 
universal support. However, the suggestion that local authorities may be able to levy a charge for preventative 
services appears to go against the ethos of early intervention and effective support for wellbeing, and may well 
act as a disincentive for people to take up available support. 



Draft Care and Support Bill     182 
 
 
 

 
 

 
17. Our networks report that frontline services provided by local voluntary organisations to people from 
BME communities are not always well recognised by local authorities, while members of BME community are 
often reluctant to express the need for health and social care support to their GP.  Local authorities should be 
mindful that diversity of provision must take in to account the diversity of users and not simply the diversity of 
their medical or care requirements. Further guidance is needed on applying equality impact assessments to 
commissioning cycles and ensuring that advice and involvement is sought from local BME networks when 
assessing the quality of services or measuring user satisfaction.  
 
18. Question 13: The White Paper talks about “approaches that promote support within communities” 
and calls for the adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this 
approach, or should other preventative approaches be adopted? 
 
19. We welcome clause 7, ‘Preventing needs for care and support’, which tasks Local Authorities with 
identifying adults with care and support needs, identifying services, facilities and resources available to prevent 
or meet these needs; and providing or arranging for the provision of these services. However, we do not feel that 
this goes far enough in terms of directly encouraging the use of local community resources or assets.  
 
20. We would like to see explicit reference to the role of the voluntary and community sector and social 
enterprises in identifying individuals requiring care, supporting and advocating for individuals requesting or in 
receipt of care, and as commissioned providers of a range of care and support services. Voluntary and 
community sector organisations provide and are capable of the provision of many different types of service – 
from support, opportunities and transport for vulnerable individuals to information, statutory care, and family 
support services. Unless this is spelled out we do not think local authority commissioners or other practitioners 
in the health and care sector will give adequate consideration of the importance of this section of the workforce. 
 
21. The voluntary and community sector is comprised of a diverse range of local organisations with 
detailed knowledge of adults likely to require support and direct, trusted links to these individuals. Local 
disability networks, older people’s groups and community transport services are just three examples of 
commonly provided voluntary sector services which will be invaluable in supporting local authorities to 
ascertain local need and could play an important role in offering a diverse range of preventative and low-level 
support in partnership with statutory services, is addition to offering advocacy and representation to service 
users. It is vital that these local resources are fully integrated into the local care market and are offered 
opportunities to improve and demonstrate the quality of the services they provide. 
 
22. However, it is important to recognise that community based facilities and volunteering mechanisms 
should not be seen as ‘no-cost’ alternative to statutory or commissioned services. It is vital that properly 
resourced community and neighbourhood structures are put in place if the community is to play its part in 
delivering effective support. While volunteers can play an important role in reducing isolation and offering 
‘neighbourly support’, they cannot and should not replace services provided or commissioned by local statutory 
bodies. Equally, whilst we agree that the most efficient use possible should be made of all community facilities, 
this should not mean that the local voluntary and community organisations that own and run them should be 
expected to make them available for anything less than the local market rate.   
 
23. In the previous NAVCA response to ‘Caring for Our Future’ it was noted the wider referral of social 
work clients into community based facilities - as long as they are properly funded – is a positive move, and we 
reiterate this. We also support community development in social work as long as it is not used as a cheap 
alternative to referral to clinical or psychological services provided by statutory organisations. Local voluntary 
organisations could have an important role to play in supporting these developments and local initiatives would 
be welcomed which brought social work practice into communities. 
 
24. We would agree with respondents to the original consultation that the Bill encourages a focus on 
“eligible” needs - rather than considering how other needs could be met – and does not do enough to support a 
stronger focus on prevention of needs and the role of communities in providing universal services. It is also key 
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that service users themselves are able to identify, rate and recommend the services they use to ensure diversity of 
provider and provide a valuable indication of the quality of services.   
 
25. Question 21: The White Paper says that commissioning practices which put tight constraints on 
how care and support is provided - so-called ‘care by the minute’ - are unacceptable.  Does the draft Bill have 
a part to play in addressing such practices, and if so how? 
 
26. We feel that it is appropriate for this legislation and accompanying guidance to recommend the use of 
the Living Wage as a criteria in the commissioning process, and inform commissioning procedure with 
reference to the Social Value Act and the ability of providers to demonstrate a contribution to the local economy 
and wellbeing through offering appropriate working conditions.  
 
27. Question 22: To what extent do the safeguarding provisions ensure that all those at risk are 
adequately protected, and should these provisions be extended in any way?  
 
28. Establishing statutory adult safeguarding boards will play a key role in protecting vulnerable adults. It is 
vital that VCS representatives play a significant role in these, and that part of the role of the board is to oversee 
and meet the training requirements of the voluntary sector and specifically volunteers within it who are involved 
with care and support services. 
 
29. It is also important to ensure that young people moving into the adult care system are adequately 
assessed as to the level of risk they are exposed to, and that where they faced specific safeguarding hazards as a 
young person these are communicated to and dealt with by adult safeguarding boards.  
 
30. Question 24: Will the draft Bill’s provisions smooth transition from child to adult services, and 
should they be extended in any way? 
 
31. We welcome the provisions within the Bill aimed at improving transition service for young people, and 
specifically the opportunity for local authorities to carry out a pre-emptive assessment of young people under 
the age of 18 in order to anticipate their care or support needs in adulthood. However, it is concerning that the 
local authority is not required to offer such an assessment (clauses 39,40,41, para 1) and that local authorities 
may be able to refuse such a request (clause 39, para 8). The smooth transition to adult services should be a 
mandatory requirement for all local authorities in cases where consent is given.  
 
32. We would echo concerns raised in the earlier consultation that young people must be defined as a child 
‘in need’ in order to be eligible for an assessment; and would also echo the need for clarity as to how transition 
proposals within this bill will link to proposals contained within the draft Children and Families bill.  This 
should include direct reference to integration with services other than social care, such as education and welfare 
benefits. 
 
33. As in mental health and children’s care, we recommend that the bill propose the commissioning of 
transitional services to support users moving into adult services. Accompanying guidance must outline the 
importance of these services being delivered by organisations that are able to support and advocate for young 
people, and who can demonstrate skill at working collaboratively with other services throughout the community 
in order to assist service users in exercising their right to choose services under the personalisation agenda.  
 
January 2013 
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Contact a Family 

 
Summary 

I. Contact a Family welcomes the main thrust of the Bill including giving carers a right to support for the 
first time ‘to put them on the same footing as the people for whom they care’. We are, however concerned about 
the ‘adult’ focus of the Bill.  
 

II. Contact a Family would like to see legislation that ensures parity for carers whether looking after a 
disabled child or adult. 
 

III. Contact a Family believes there is a pressing need for a clear and convincing explanation as to why new 
rights for carers of adults should be denied to parent carers (and young carers).  For example, if it is right that 
adults caring for adults do not have to request an assessment or be providing regular and substantial care, then 
the same rights should be given to parents of disabled children. 
 

IV. In incorporating the four main Private Members Bills for carers, it is vital that the principles of these 
read fully across both adults and children’s legislation. 
 

V. Contact a Family would also like to see a consistent approach across the forthcoming Children and 
Families Bill and the draft Care and Support Bill in relation to the  smooth transition from children to adult 
services for disabled young people and their families. 
 
About Contact a Family 
 
1. Contact a Family is the only UK-wide charity providing advice, support and information to 320,000 
families with disabled children – regardless of disability or health condition each year.   Over the last ten years, 
we have supported the development of the parent carer participation and the development of local parent carer 
forums across England. 
 
2. We develop policy and campaign on issues based on what parent carers tell us through our research and 
what we have learnt from working with them for over 30 years. This submission is focused on improving the 
rights of parent carers, which from our experience is central to improving the outcomes and participation in 
everyday life for children and young people with disabilities. 
 
Evidence 
 
3. Contact a Family welcomes the publication of the Draft Care and Support Bill with the aim of 
consolidating and simplifying adult social care law. Whilst we welcome the main thrust of the Bill including 
giving carers a right to support for the first time ‘to put them on the same footing as the people for whom they 
care’. We are, however concerned about the ‘adult’ focus of the Bill.   
 
4. Unfortunately, the Bill as it is currently drafted will add a layer of complexity to the law as it relates to 
the rights of parent carers. This is problematical for a number of reasons, not least that the rights of parent carers 
are already unclear and, at times, contested92. 
  
Contact a Family would like to see legislation that ensures parity for carers whether looking after a disabled 
child or adult. 
 

                                                       
92 See for example, Luke Clements ‘Carers and their Rights’ 4th edition (Carers UK 2011) para 10.2 and paras 11.4 – 11.5. 
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5. A major difficulty with the draft Bill stems from its definition ‘a carer’ (clause 10(3)) – namely ‘an adult 
who provides or intends to provide care for another adult’. In relation to the needs of parent carers the Bill only 
addresses these in relation to their child’s transition into adulthood (clause 40). 
 
6. We understand that the Department of Health has confirmed that current carer provisions (in the 
1995, 2000 and 2004 Acts) as they relate to adults caring for adults, will be repealed – but that the provisions in 
these Acts as they impact on parent carers (and young carers) will remain. With the transitional provisions 
(clauses 40-41) in addition to the existing rights for parent carers and young carers. 
 
7. None of the Bill’s welcomed benefits will therefore apply to parent carers (or young carers). They will 
still have to undertake regular and substantial care and request an assessment – whereas adult carers will be 
exempt from the requirements.  
 
Contact a Family is extremely concerned that the retention of three amended Carers Acts means that 
although parent carers theoretical rights will be protected this is only by virtue of obscure and muddled 
rump legislation.  
 
8. From our experience of supporting parent carers there is a strong likelihood that piecemeal leftover 
legislation of this kind will not be understood by practitioners and have even less effect than at present and will 
create additional burdens on local authorities in dealing with the complex interface that exists in such cases 
between adult and children services.  
 
9. At the very least the remaining parts of the three Carers Acts need to be consolidated in a way that 
makes them clear and comprehensible to practitioners and strengthens the rights of carers in a consistent and 
equitable manner.  
 
10. Contact a Family welcomes the government's publication of the draft SEN provisions93, in particular 
the strengthened duty on local authorities to promote integration of education, social care and health (EHC) 
provision, and to ensure that there are joint commissioning arrangements in place to secure EHC provision for 
children/young people.   
 
However, we feel the draft SEN provisions fall short in terms of strengthening parental choice and control 
because they neither recognise the needs of parent carers (eg to a life beyond their caring responsibilities). 
Nor do they strengthen their rights to assessment or provision of support. 
 
11. Parents tell us that they often feel their contribution as carers is not recognised by professionals, their 
local communities and government policy.  Contact a Family’s research shows that almost three quarters (73%) 
say they are never offered support in their role as a carers94.  This means they are left to cope alone and become 
isolation.   
 
“When seeing my GP due to depression due to coping with my child, I have just been offered anti-depressants which 
I refuse to take as I told them our family need support not tablets, but none has ever been offered or advised upon”. 
 
12. Our report, Forgotten Families 2011 found that 65% feel isolation all or most of the time.  This research 
with over 1000 parent carers found almost three quarters (72%) experience poor mental health such as anxiety, 
depression or breakdown, with one in five (21%) saying this had led to the break up of their family or marriage95.  
The human and economic costs associated with both poor mental health and family breakdown are huge96.  

                                                       
93 http://www.education.gov.uk/childrenandyoungpeople/send/sen/b00213564/wms-sen-reform 

94 http://www.cafamily.org.uk/media/381689/gp_involvement_in_disabled_childrens_healthcare.pdf 

95 http://www.cafamily.org.uk/media/381636/forgotten_isolation_report.pdf 

96 No health without mental health: a cross-government mental health outcomes strategy for people of all ages (2011) and Centre for 
Social Justice (2007) 
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Contact a Family believes there is a pressing need for a clear and convincing explanation as to why new 
rights for carers of adults should be denied to parent carers (and young carers).  
 
13. Contact a Family recommends that the draft Care and Support Bill (or the Children and Families Bill) 
creates new clauses that give parent carers: 
 
• An automatic assessment if the local authority considers the parent carer to have needs (clause 10).  
 
• New rights to services for parent carers following assessments (clause 19).  
 
• New rights to be consulted on the assessment of the person needing care (clause 9).  
 
• New rights in primary legislation to receive a copy of the care plan and to be consulted (clause 24). 
 
14. Contact a Family is a leading member of the Every Disabled Child Matters Campaign (EDCM). EDCM 
has produced a submission to the committee highlighting transition issues for disabled young people related to 
the Children and Families Bill and the draft Care and Support Bill.  Contact a Family supports the following 
recommendations made in that submission.  
 
If a young person is eligible for both an EHC plan and a Care and Support Plan, these plans should be 
brought together to create a consistent approach from 18 to 25. Social care needs identified in an EHC plan 
should be met through a Care and Support Plan post-18.  
Outcomes identified in a young person’s EHC plan should also feed directly into adult assessments for Care 
and Support Plans.   
 
Clauses 39 and 43 of the Care and Support Bill should apply to children with an EHC plan under the 
Children and Families Bill.  
 
“I am so worried as have been told adult services aren't as good, my girl is 16 and we aren't getting any younger, 
there seems to be nothing out there for her as she has medical complex needs and developmental delay as well as 
severe epilepsy.” 
 
“My daughter is 18 in 2 weeks we have no one or a service to help her she has global delay & mental illness. Doc 
won't even prescribe her medication that's she's been on for 12 years. Her mental health team discharged her only 
because she is turning into an adult” 
 
Clause 43 of the Care and Support Bill should set clear parameters for continued delivery of children’s 
services. This should include a requirement to ensure that children’s and adult services work with the young 
person to provide a planned transition. 
 
January 2013 
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The Council of Deans for Health 

 

1. The Council of Deans of Health is the representative voice of UK university health faculties providing 
education and research for nurses, midwives and allied health professionals. The Council aims to lead and 
inform health, higher education and research policies that impact on the development of an expert healthcare 
professional workforce and improved health outcomes across the UK and internationally. Our membership 
covers all the 85 universities delivering education for nurses, midwives and allied health professionals across the 
UK. 
 
2. The Council of Deans of Health welcomes the opportunity to provide a written submission to the Joint 
Committee on the draft Care and Support Bill in relation to a crucial piece of legislation that will set the context 
for all our members in England over the coming years. We would be happy to provide further evidence, both in 
writing or through oral evidence, should this be helpful to the committee.  
 
3. Given our specific expertise in health education and research we have focused our response to the 
committee’s call for evidence on questions 26 to 30. 
 
Introductory comments 
 
4. Like many of the respondents to the Government’s consultation on the draft Care and Support Bill, the 
Council of Deans of Health supports the establishment of Health Education England and its constitution as a 
NDPB. As we argued in our evidence to the Health Select Committee’s Inquiry into Education, Training and 
Workforce Planning, this change in the education and training system offers a once in a generation opportunity 
to ensure that effective partnerships between the NHS and universities deliver a world class health workforce for 
patients and service users.  
 
5. This opportunity comes at a time of significant challenges to the NHS and its workforce. In a context 
where much of the NHS budget is spent on its staff (approximately 50%) the ‘Nicholson challenge’ to save £20bn 
between 2011 and 2014 will require substantial innovation and creativity in workforce configuration and roles. 
Simultaneously, the anger at serious failings in care, typified by the experiences at Mid Staffordshire NHS 
Foundation Trust in 2005-8 and Winterbourne View pose profound questions for how health staff, particularly 
those in the existing workforce, are trained and educated throughout their careers. In this context, it is difficult 
to overestimate the importance of ensuring a legislative framework that underpins the new health education 
architecture with appropriate powers, responsibilities and accountabilities. 
 
Long term workforce planning 
 
6. The Council of Deans of Health, together with many other stakeholders, has long argued that the 
development of HEE must move away from the ‘boom and bust’ approach to workforce commissioning that has 
characterised many education commissioning decisions over the years (for example in the 24 per cent cut in 
adult nursing commissions for 2012/13 in London). If we are to ensure the principle of security of supply which 
underpins the new system, commissioning must be conducted over a three- to five- year cycle with proper focus 
on ensuring an appropriate balance between short term requirements and long term sustainability for the 
provision of education and training. Successfully avoiding alternating oversupply and undersupply of trained 
staff—with shortages eased by large-scale recruitment from overseas– should be a litmus test for the new system.  
 
7. It is our view that at present the draft Bill does not put sufficient weight on the long-term nature of 
workforce planning. In particular, the requirement in clause 64(1) that LETBs publish an education and training 
plan for each financial year is insufficient, effectively enshrining an annual cycle. Given that service providers are 
often working to relatively short-term objectives, it is the view of the Council that the governing body of a LETB 
should be required to publish 5 year workforce plans. 
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Effective workforce planning 
 
8. Although the Committee has asked specifically for submissions on the extent to which the draft Bill 
captures long-term workforce planning, there are a number of additional facets of effective workforce planning 
that the Council wishes to draw to the attention of the Committee. These also bear strongly on the relationships 
between HEE and LETBs.  
 
9. First, it is the view of the Council that the phrase ‘sufficient number of persons with the skills and 
training to work as care workers...’ 56(1) will be open to significant interpretation and should be looked at by the 
committee. Although it will not be easy to find the appropriate formulation, overall, this wording does not seem 
to set a high enough bar for the new education and training system. This could be developed by explicitly linking 
the ‘sufficient number’ to the delivery of high quality care rather than only ‘to work as care workers’. 
 
10. Second, elements of the sections of the draft Bill dealing with LETBs are underpinned by an implicit 
assumption that education and training operates within a geographically discreet economy. However, the health 
workforce is frequently highly mobile (particularly in areas such as London). There is therefore a risk that LETBs 
will make decisions for a local area with significant unintended consequences for other geographical areas. This 
might be addressed in either by stipulating that LETBs should have regard to the wider health workforce context 
(64(3)) or by strengthening the wording on HEE’s responsibilities to hold the national view of education 
commissioning.  
 
11. Third, it is our view that the draft Bill does not adequately address the need for multi-professional 
workforce planning. In order to meet population and patient needs within a limited financial envelope, decisions 
must not only be long-term but multi-professional in scope. However, at present many workforce planning 
initiatives are carried out in professional silos. For example, a recent review of undergraduate medical and dental 
numbers (the Health Education National Strategic Exchange (HENSE) Review of Medical and Dental School 
Intakes in England, December 2012)  did not take into account in any part of its scope the potential impact on 
other professions, or indeed of the potential for roles within other professions to impact on the numbers of 
doctors or dentists needed. The report itself acknowledged that future reviews must adopt a more holistic 
approach to workforce planning in order to meet future patient need (Recommendation 3, p. 49). Since this 
whole workforce and multi-professional approach is fundamental to the delivery of a world class education and 
training system, the Council suggests that the committee may wish to consider whether the draft Bill should 
include reference to it.  
 
Relationship between HEE and LETBs 
 
12. As the committee’s question identifies, the relationship between HEE and LETBs is critical for the 
success of the new system architecture. The key judgement is where to strike the right balance between creating 
genuine local ownership and decision-making that will strengthen the responsiveness of education and training 
to local needs and the need for there to be a national overview and scope for intervention so that the health 
workforce is sustained and so that HEE’s duty set out in section 56(1) is not compromised 
 
13.  Although the Council supports the establishment of LETBs as bodies that are sensitive to local 
education and training needs, it is our view that the draft Bill is at points weighted too far towards the autonomy 
of LETBs. 64(5-7) restricts HEE’s right to amend a LETB’s education and training plan (if the LETB has met the 
establishment criteria) to specifically those matters relating to the outcomes that HEE have published. On an 
initial reading, if a LETB made a decision that was highly detrimental to an aspect of workforce planning not 
specified in HEE’s outcomes, HEE would not be able to challenge that decision, putting HEE’s overall duty 
under section 56(1) at risk.  
 
14. This is exemplified in the potential risks to small to medium sized professions. Section 65(3) helpfully 
contains provisions for professions where national level commissioning is appropriate, effectively rolling over 
the current system where certain SHAs have responsibility for education commissioning for professions such as 
orthoptists and prosthetists and orthotists. However, it is possible that for small to medium sized professions 
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where it would not be appropriate to adopt national commissioning, the LETBs’ collective workforce plans 
would not aggregate to a sufficient workforce nationally, or indeed could result in oversupply. In these 
situations, where HEE might not have a specific outcome against every profession, HEE should have the ability 
to amend LETB education and training plans.  
 
15. As well as bilateral relationships between LETBs and HEE, LETBs must also develop strong 
relationships with Academic Health Science Networks and Academic Health Science Centres, particularly if the 
system is to deliver the continuous quality improvement envisaged in section 57(1). The draft Bill could be 
strengthened by better articulating the relationship between LETBs and AHSNs.   
 
Greater integration across the health and social care interface 
 
16. The complexity of the health workforce means that many health professionals work within the private 
sector (physiotherapists and podiatrists for example) or within local authorities (for example speech and 
language therapists). Many of these professionals are critical to the delivery of more holistic, integrated care for 
patients and service users. The draft Bill does contain some limited provisions that will support the integration 
agenda, particularly 64(3)f. However, it our view that this aim could be reflected more strongly through sections 
54 to 65. For example, education for health professions that traditionally operate in the local authority or private 
sector must also be accounted for in workforce plans if oversupply or shortages of these professions are to be 
avoided.  
 
Health Research Authority 
 
17. The Council is broadly supportive of the plans for the HRA. However, the text is unclear on the 
governance concerning research processes for those in academia and this could be strengthened.  
 
Other comments 
 
18. The UK context: Although there is increasing differentiation in health policy across the home nations, 
the English health education system is not a discreet unit. Health education operates within a UK (and 
international) context, creating workforce planning challenges that transcend an English context. At present 
there is no mention of this UK context in the draft Bill’s clauses; the Council of Deans of Health suggests that the 
committee may wish to consider whether UK-wide cooperation should be recognised within the text.   
 
19. Need, supply and demand: Section 59(a) and (b) state that HEE must have regard for likely future 
demand for health services and for the sustainability of supply. Although this reflects current models of 
workforce planning, HEE should have an ambition to look not only at demand but at need within the 
population, particularly since demand is already starting to outstrip supply, in the context of a tight financial 
envelope. We would suggest therefore that need for health services should be reflected in the text alongside 
supply and demand.   
 
January 2013 
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The Council of Deans for Health – supplementary evidence 

One of the most important opportunities that the creation of Health Education England as a NDPB presents is 
for there to be a firmly ring-fenced budget for health education, spent on health education. This would provide 
the essential underpinning to HEE’s core objective to help improve the quality of health and healthcare of 
patients and the public. In the past, many Strategic Health Authorities have raided the health education budget 
for other purposes, reducing investment in the workforce. Together with longer-term workforce planning, 
ensuring that money set aside for education is spent on education will be critical if Health Education England is 
to fulfil its aims.   
 
Without this ring-fencing it is highly likely that the money for education will be diverted into other areas of 
health spending. This would be to short-change both staff and patients, who deserve nothing less than to be 
treated by a health workforce with the highest standards of education and training. At a time when patient safety 
and quality of care is of such concern to the public, commitment to the principle of ring-fencing the health 
education budget would send a strong message that Parliament recognises that all high quality care is 
underpinned by high quality education and training across the whole health and healthcare workforce.  
 
Should the Joint Committee find it appropriate to strengthen the draft Bill in this regard consideration could be 
made of an amendment under clause 55 or 58.   
 
February 2013 
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Sandhya Dass 

 
General Comments 
 
1. It is not just the different pieces of legislation that are the main problem with local authorities failure to fulfil 
their responsibilities to those in need of care services.  It is the inconsistent and poor practises of local authorities 
and their personnel which will still, in spite of the bill, remain the central problem. They do not always act 
lawfully even if what they do may not be deemed illegal.  They lack open public accountability for their actions 
and the notion local councillors would investigate seriously or challenge their officers decisions is laughable. The 
numbers no longer voting in elections should be seen as an indication of things not being well. 
 
I have noted often local authority social services staff fail often to execute their responsibilities meaningfully or 
correctly, in the best interests of service users/ clients or in ways that support carers. Some behaviour is 
unprofessional; local authority officers are severely defensive in the face of being challenged, even when in the 
wrong.  A recent well publicised example is the recent case of Neary vs Hillingdon Council. It seems Hillingdon 
Council has not forgiven Mr Neary and his son for winning at court if you read the ongoing problems he 
encountered.  
 
A change to existing laws will not make a difference to this.  
 
It is worth looking at Care refusal - a public law puzzle by the well respected socio-legal researcher Lucy Series:  
http://thesmallplaces.blogspot.co.uk/2013/01/care-refusal-public-law-puzzle.html#comment-form 
 
I refer you to my own submission in 2012 in the published report of the Communities and Local Government 
Committee about the work of the Local Government Ombudsman: 
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmcomloc/431/431vw02.htm. The LGO had a 
severe public panning from the committee. 
 
One matter I highlighted was about the failure to apply a proper interpretation of the law, by both the Council’s 
Adult Services Complaints Manager and the Ombudsman. Both have in house legal teams and use legal services 
externally at public cost, so cannot readily be excused. A suggestion was made to the Council which would have 
helped enormously in a very difficult situation for a very significant carer. What actually happened was 
incredibly bad and damaging, including to several vulnerable persons, (significant unpaid carers too are 
vulnerable).  I have found by accident others too locally raising similar concerns. 
  
The bill will be interpreted, just as the plethora of existing relevant legislation and case law, to act at will, not to 
act fairly, justly or entirely helpfully in individual circumstances. It is that which creates good care and support. 
There is nothing in this bill which confirms that carers / users will be more likely to be aware of ‘entitlement’ 
than in the past or would see an improved situation in respect of care and support. It is about intention, not 
what will be seen as illegal. 
 
2. A great ‘weakness’ of the bill is that it covers two categories of adults with very different needs.  
 
a. Younger disabled people by virtue of physical or mental impairments do not wish, or indeed fit, the medical 
model of disability and actively seek independence.  
 
b. Very old people. A significantly growing group which in previous times was low in number. They have very 
different needs to younger disabled adults. It is nonsense to talk about intervention reducing dependency for 
them. The characteristics of this group are that they might start of a little dependent but can very quickly 
become very dependent and die from lack of care. Their carers too become dependent in order to provide an 
adequate level of care to prevent institutional care. 
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Most very old people also have multiple health conditions, such as dementia, and will almost inevitably have 
complex needs which necessitate ongoing medical and nursing interventions. There is a strong case for a 
complete integration of health and social care services to adequately care for the very old to take into account 
this complexity.  To talk about ‘independence’ for the most elderly vulnerable in society, being warehoused to 
die in care homes, is a lie. There are just too many financial reasons for the NHS to ‘offload’ these complex needs 
as ‘social’ onto local authorities. A consequence of this is the dire state of health and social care for the most 
vulnerable very old, with no public body fully held to account for inadequate ‘care’. 
  
3. Personalisation / Personal Budgets . 
 
The majority of very old people need health and personal care services provided to meet basic needs adequately. 
Not all by any means are interested in ‘social care’ being quite content to live alone in familiar surroundings and 
decide if and when to have some company- or not. They should not be forced to leave their homes to be 
warehoused with strangers to die, whether or not deemed to lack mental capacity. This is not the mark of a 
caring or civilised society. 
 
Many very old people / their carers do not need to fill in lengthy forms to set a personal budget. It is quite 
possible for the local authority to allocate a personal budget based entirely on care needs determined from a 
standard statutory assessment form from which a care plan is devised. Yet authorities like my ‘progressive’ 
London Council have asked clients with dementia and their family carers to fill in several forms, including a self 
directed assessment form which makes no sense to someone unable to self direct their life, just adding time and 
extra cost of assessment. Such a form does make sense to a younger person / carer seeking direct payment to buy 
the services they wish or to employ personal assistants.   
 
Small scale study might suggest ‘older’ people benefit from direct payments, this does not necessarily mean the 
very old and their carers wish particularly to bear the extra work involved in purchasing care privately or 
employing someone. I found too this to be a problem older people faced with my London Council, which the 
Local Government Ombudsman fails also to comprehend. 
 
4. Quality of care.  
 
This bill does not really change the current situation. With the budget cuts ‘used as an excuse’ by my London 
Council I expect things will worsen.  
 
My personal experience shows an inability by the local authority commissioners and service heads to see the care 
provider management as also implicated fully in poor standards, or indeed abuses by its staff.  The Care Quality 
Commission is not seen as robust or credible by many. Care agencies / homes where harm / abuses occur will 
tend to avoid being found out as loss of business is a major concern.  Policies and procedures become a smoke 
screen for actual ‘culture’ of the organisation, as is indeed also the case with public organisations. 
 
The act ignores failings arise from commissioners purchasing decisions, often ‘the cheapest’, making it difficult 
for them to criticise care provider management or delve too deeply. Recruitment of care staff is not robust, it is 
possible to have fabricated references- who checks these out independently of the care provider?  Some of these 
agencies will cover up their poor management practices. I have personally found some concerning issues.  Many 
elders fear retaliation in speaking out. I have personal experience of this retaliation. Local authorities display 
conflicts of interest when they ‘investigate’ a commissioned provider chosen for its cheap price.  A meeting with 
a care agency manager was deemed sufficient by the local authority to determine the agency staff were credible 
in their response to serious complaint. Hard evidence exists of a ‘lie’ reported in a letter to the court from the 
same person from the care agency when a claim to court was made against the care agency. What does that say 
about the relationship between the local authority commissioner and care agency when complaints are raised 
against the latter? 
 
  
4. Well Being- a role for the local authority?  
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I would in my experience say local authority adult care departments do not contribute to well being, they 
provide services. That is their primary role. Well being comes from external factors and influences none of 
which the local authority has abilities to deliver as many do not trust it. It can improve the environment, but that 
is not for all people what well being is about. In my area there has been Council funded activity to ’bring a 
community together more in spirit’, but what has actually happened is that it has attracted external traders and 
young trendy visitors- none of the alone and elderly many of whom live in the area.   
 
My personal experience is of inconsistent, and sometimes seriously poor, quality of staff and work standards in 
adult care in the borough where I reside  Experience is of actions that are not conducive to, and can be  actually 
detrimental to, well being.   
 
Example: 
 
My London borough’s 2008 ‘State of The Borough’ Report states ‘Many carers in the borough come from ethnic 
minority communities, with a disproportionately high number coming from Asian backgrounds’.  The 
complaints officer for adult services noted in the complaints digest to the Council’s committee in 2011 that 
complaints from Asian families were evident as the local authority had no Asian language care providers to offer 
them amongst its commissioned list. This year a ‘serious case review’ has been reported by the same Council. 
The individual was an Asian man aged 64 years, with housing issues, was long known to the services, he was 
seriously financially abused by a care support worker; there was a lack of follow up of known information or 
indeed of what was appropriate action / investigation. From this is might be considered that the well being of 
Asians is nor served at all well by the Council and serious problems exist in relation to the need for care and well 
being of its Asian residents. The question is can a local authority which appears to have repeatedly ignored the 
needs of a section of its residents really change- unless the law makes it illegal for them to so ignore their duties 
of care and makes negligence in its actions an illegal offence? The Council has funded a limited community 
group facility run in a Darby and Joan centre, which remains under funding threat. This serves a tiny group of 
people compared to the Asian population of the borough and is preventative so easily subject to funding cuts. 
 
This information should be assessed in the context of events in 2003/2004 when my London Council transferred 
its Asian clients, for whom personal / home care had been provided by an out of borough Asian care agency, to a 
newly contracted Somali care agency. The latter was questionably contracted as it had recently lost a major 
contract with another local authority for doing something it should not have. Further its publicity states that it 
can provide Asian language speaking care workers, but it has, when asked, not been able to do this as it employs 
none. This says something about the commissioning practices of my local authority. 
 
The example of the serious case review indicates problems with deficient safeguarding work in the same 
department, of which I have evidence personally.  
 
 
5. Adult safeguarding 
 
Since this was introduced there has been a growth in dedicated safeguarding personnel in local authorities such a 
mine, but there has been no in depth independent studies / research into this area to look at the manner in 
which safeguarding work is actually being undertaken, by whom, the acceptability and effectiveness of 
safeguards used to protect adults in need, the outcomes of actions taken in terms of longer term well being of the 
person safeguarded and the cost effectiveness and appropriateness of actions taken as part of safeguarding work.  
 
Comments on Department of Health’s website for views on sections of this bill highlighted inconsistent 
approaches are taken to safeguarding by local authorities. The Alzheimer’s Society website Talking Point has 
many carers raising the same concerns and others including some lawyers have noted this.  The reasons for 
inconsistent approaches are 1) because the definition of abuse is left too wide open to the discretion of 
individual social workers for interpretation 2) distinctions are not often made well by social workers, between 
occasional poor behaviour which is widespread in society and actual abuse which does or would cause serious 
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hurt/ harm, intentionally or as an unintended consequence of a particular habitual behaviour. See also earlier 
comments about local authority relations with care agencies and care homes as necessary commissioned 
provision. Many young social workers will never have had personal experience of looking after older people to 
be able to see things from their perspective, which is a problem with realistic risk assessment. 
  
There is no research to look at the experiences of the 100,000 or so of all the people involved in safeguarding 
investigations by local authority staff. From child protection work Mr Hemming MP has raised concerns, these 
apply equally to adult safeguarding. 
 
As things stand therefore it would not be propitious to introduce a new power of entry, enabling the local 
authority to speak to someone with mental capacity who they believe could be at risk of abuse & neglect, if a 
third party prevents them from doing so. But elders can be educated to speak out to someone, when they have 
an opportunity, if they feel they are being abused. Existing legislative powers are sufficient and a new power is 
not required. What is needed is a high level of competence and knowledge in social work practice to use existing 
powers correctly, only as of necessity, without causing harm to individuals and therefore to society. More power 
to people unskilled enough to exert it with the required due diligence will lead to poor decision-making and will 
cause serious harm.  

Court of protection cases are also showing up local authority social work personnel to be so risk averse that 
decisions are not always being made in the best interests of those lacking mental capacity. The system is 
requesting more people report suspicions without any direct knowledge or evidence of anything having actually 
occurred or the alleged victim disclosing a concern. People are being wrongly accused.  

The NHS Information Centre Statistics show that the majority of the safeguarding ‘investigations’ following an 
alert are unsubstantiated or not determined.  The most recent information given is: 

‘Physical Abuse was the most common type of abuse reported, accounting for 29 per cent of all allegations. This 
was followed by Neglect (26 per cent) and Financial Abuse (19 per cent). Vulnerable adults were more likely to 
be abused in their Own Home (accounting for 40 per cent of all locations cited) or a Care Home (36 per cent) 
than any other location. The source of harm was most likely to be Social Care Staff (28 per cent of all 
perpetrators) or a Family Member (22 per cent). These figures are consistent with the equivalent findings in 
2010-11’. 

Less than ½ of abuses are in the person’s home and almost an equal proportion in care homes. Therefore care 
staff / their managers are a serious matter for local authorities to better and more vigilantly investigate, social 
care staff come up high on the list of perpetrators.  They appear to be being paid to abuse not care. Families may 
just be having difficulty coping- that is not necessarily going to be abusive but social work theories tend to see it 
thus and often family carers will be subject to a ‘witch hunt’ which care agencies avoid. 
 
Something is therefore rather amiss in the way the whole process has been developed and executed by local 
authorities. This we know too from the all too frequent failures to safeguard where abuses do occur, as in care 
homes, reported in the MSM. 
 
The question is: 
 
In using ‘Powers to Protect’ will this result in any meaningful improvements in a person’s life?  In using the 
proposed power will local authorities be able to provide satisfactory alternative provision that will make real 
improvements in a person’s life?  
 
It is here useful to quote Right Hon. Lord Justice Munby, who often makes very sensible points.  
 “At the end of the day, the simple point, surely, is this: the quality of public care must be at least as good as that 
from which the child or vulnerable adult has been rescued. Indeed that sets the requirement too low. If the State 
is to justify removing children from their parents or vulnerable adults from their relatives, partners, friends or 
carers it can only be on the basis that the State is going to provide a better quality of care than that which they 
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have hitherto been receiving”. For too many this does not happen as demonstrated repeatedly by the 
mainstream media.  
 
January 2013 
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Department of Health 

 
Introduction 
 
1. The Government welcomes the Joint Committee’s scrutiny of the draft Care and Support Bill. This 
memorandum sets out the Government’s response to the Committee’s call for written evidence. It provides a 
covering narrative responding to the Committee’s questions and supporting the additional notes requested by 
the Committee at its sessions with Department of Health officials (a complete set is included at Annex A).  It 
should therefore be read in conjunction with the Draft Care and Support Bill Command Paper and Care and 
Support White Paper. A copy of the draft delegated powers memorandum is included at Annex B.  
 
2. The draft Bill consolidates existing care and support law into a single, unified modern statute. It refocuses 
the law around the person not the service, strengthens rights for carers to access support and introduces a new 
statutory framework for adult safeguarding, amongst many other areas. 
 
3. The draft Bill also establishes Health Education England and the Health Research Authority as non-
departmental public bodies. It also allows for the abolition of the Human Fertilisation and Embryology 
Authority and Human Tissue Authority, which is subject to the outcome of a separate consultation. 
 
Part 1 – Care and Support 
 
4. The draft Bill follows the Government’s White Paper Caring for our future: reforming care and support (July 
2012) which sets out a long term programme to reform care and support. 
 
5. The draft Bill implements the recommendations of the Law Commission report on adult social care. In May 
2011, following a three year review, the Commission concluded that existing care and support legislation is 
outdated and confusing, and recommended wholesale reform of the law. The Government agreed. As the 
Commission observed, the law makes it difficult for people who need care and support, and carers, to know 
what they are entitled to and for local authorities to understand their responsibilities. One of the key aims of the 
draft Bill is to provide clarity and consistency in the legal framework, and to consolidate existing statute, 
regulations and guidance.  The Joint Committee requested a note about where the draft Bill follows or deviates 
from the Law Commission’s recommendations on the use of secondary legislation in this regard. This is Note 7 
in Annex A.   
 
6. For the first time, the draft Bill gives a proactive, positive message about what care and support is for. The 
well-being principle in clause 1 is central to the draft Bill’s approach to enshrining individual needs and 
outcomes at the heart of the new legal framework. This clause would create a new statutory principle which 
applies to all the functions under Part 1 of the draft Bill, and would mean that whenever a local authority carries 
out a function or makes a decision about an adult, they must promote that adult’s wellbeing.  This would ensure 
that individual wellbeing is the driving force behind care and support, so that local authorities focus on 
achieving the outcomes which matter to people. 
 
Responsibilities of Local Authorities 
 
7. The draft Bill recognises local authorities’ broader care and support role in their wider community through 
provisions which focus on the more universal population-level activities, and which are aimed at a wider group 
of people, rather than based on individual needs. The draft Bill sets out a number of general duties on local 
authorities which reflect these existing responsibilities.  
 
8. Local authorities will have to provide an information and advice service to help people understand how the 
care and support system works, what services are available locally, and how to access the services they need now 
and might do in the future. Access to good quality information and advice at the right time is essential to 
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improving care and support.  Clause 2 provides for a universal information and advice service, not limited to 
people with assessed care needs, but available to all people who need it.   
 
9. For the first time, the draft Bill would place a duty on local authorities to support the development of a local 
care market that will benefit both users of care and support and carers in their area, regardless of who funds 
their care.  Clause 3 creates a general duty for local authorities to promote diversity and quality in the market of 
care and support providers in the local area.   In particular, local authorities must act to ensure that there is a 
range of different providers of services available, offering a range of services shaped by the demands of 
individuals, families and carers, and that those services are of a high quality, in order to meet the needs and 
preferences of people wanting to access services. The Committee asked for a note on the levers and tools that 
will be at local authorities’ disposal. This is Note 2 in Annex A. 
 
10. The collapse of Southern Cross in 2011 highlighted the complex financial arrangements in parts of the 
sector and raised questions about whether more should be done to prioritise continuity of care if a major 
provider exits the market.  In the Care and Support White Paper, the Government was clear it is not acceptable 
for people to be left without the care and support they need if a provider goes out of business. Under the current 
system, no-one would be left without the care and support they need if a provider fails, as local authorities have 
legal powers to arrange alternative care.  The Government is, however, now consulting on a new system to 
reassure people using care and support and their families by putting in place measures to provide earlier sight of 
problems and to allow necessary interventions.97 As noted above, clause 3 of the draft Bill requires local 
authorities to promote diversity of provision in local care markets, which will also help mitigate the impact of 
provider failure. 
 
11. The Government has committed to breaking down barriers between health and social care and encouraging 
cooperation, integration and joined up working between local partners.  Clause 4 imposes a general duty to 
cooperate between the local authority and other relevant authorities which have functions relevant to care and 
support.  This includes a duty on the local authority itself to ensure cooperation between its adult social care, 
housing and children’s services.  Clause 5 creates an enhanced duty to co-operate in individual cases, where the 
local authority can request cooperation from one of the partners (or vice versa) to help with a specific issue to do 
with a carer or service user. In addition clause 47 re-enacts the delayed discharges provisions of the Community 
Care (Delayed Discharges etc) Act 2003 and the relevant regulations.  
 
12. The current legislation covering cooperation in relation to adult care and support covers some 
circumstances but does not give a clear statement that this should be part of basic functions for public services. 
This legislation addresses this gap. The additional “enhanced” duty gives partners an additional lever which can 
be used to support cooperation in particular circumstances. 
.  
13. Clause 6 sets out the circumstances in which local authorities are placed under a new legal duty to exercise 
their functions under Part 1 with a view to ensuring the integration of care and support provision with health 
provision and health-related provision, such as housing services. This corresponds with the duties in the Health 
and Social Care Act 2012 on the NHS Commissioning Board and clinical commissioning groups to promote 
integration and on health and wellbeing boards to encourage integrated working.  This will ensure that both 
local authorities and NHS commissioners give the provision of integrated care to improve outcomes for local 
people the priority it deserves.  
 
14. The King’s Fund, Nuffield Trust and the Future Forum all reiterated in their reports last year that 
integration needs to be led locally, and that centrally imposed solutions are not the answer.  We do not intend, 
therefore, to specify the form by which local services should integrate services or budgets; this will depend on 
local circumstances, priorities and needs.  Local Health and Wellbeing Boards will provide a vital forum for local 
health and care organisations to work more closely together to provide better integrated and patient/service 
user-focused services. Note 12 in Annex A explains local authorities’ financial flexibilities, including for pooling 
resources with NHS bodies. 

                                                       
97 The consultation document is available at: http://caringforourfuture.dh.gov.uk/2012/12/03/provider-failure/ 
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15. The draft Bill also places a new duty on local authorities to provide or arrange services, or take other steps, 
that help prevent or delay the development of needs for care and support, or reduce the care and support needs 
of those who have them.  Like the other provisions in the section on local authorities’ general responsibilities, 
this duty reflects existing priorities and best practice, and supports the White Paper’s vision to promote people’s 
independence and wellbeing by enabling them to prevent and postpone the need for care and support. 
 
Assessment and Eligibility for Social Care 
 
16. One of the core objectives of the draft Bill is to provide clarity for people on what they can expect from care 
and support. The draft Bill has been designed to follow the person’s journey through the care and support 
system through clauses 9-30, to show the steps which must be taken and the processes to be followed.  This starts 
with setting out the process of assessments for both those who need care and carers, ensuring that the focus is on 
the individual’s needs and outcomes. 
 
17. Clause 9 provides for a right to an assessment for adults, based on there being an appearance of needs for 
care and support.  This could include, for instance, the person contacting the local authority (or a family 
member contacting on their behalf), or a referral from another professional.  The assessment must focus on the 
person’s needs and the outcomes they want to achieve, and could include self-assessment in some cases.  We 
want people to be involved in their assessment as far as is possible and have enshrined in legislation the principle 
of consulting and involving the care user and any carer who supports them in the assessment.  
 
18. Clause 10 creates a single duty for local authorities to undertake a ‘carer’s assessment’, similarly on the basis 
of the appearance of a need for support.  This is a lower threshold for the assessment than at present as it does 
not reproduce the existing requirement that the carer must be providing “a substantial amount of care on a 
regular basis”.  This will mean many more carers are able to access an assessment, and that the duty is the same 
as that for the people they support. 
 
19. The draft Bill sets out the eligibility framework in legislation for the first time, to provide clarity through 
regulations on what constitutes eligible needs and how decisions are made about support.  The Government 
committed in the Care and Support White Paper to introducing a national minimum threshold for eligible 
needs from April 2015, which will be provided for in regulations made under clause 13. Further detail can be 
found in Note 3 in Annex A. 
 
20. The draft Bill also simplifies rules regarding charging and financial assessment so people understand any 
contributions they have to make to the cost of their support.  As now, much of the detail regarding charging 
arrangements will be specified in regulations.  In relation to deferred payment agreements, the Joint Committee 
requested a note on how the current system is working – this is Note 4 in Annex A. 
 
21. When a person has eligible care and support needs but does not qualify for financial support from the local 
authority (because they have personal finances above an amount specified), the draft Bill provides a new right 
for the person to request that the local authority arrange the care and support that they require (for which the 
person would be paying). In these instances, the draft Bill gives local authorities a power to charge for arranging 
that care and support (as well as the cost of the care and support itself). Any additional arrangement charge, 
beyond the cost of the actual care itself, must be reasonable, and regulations may specify circumstances in which 
this cannot be charged. 
 
Care Planning and personal budgets 
 
22. Whether the person is entitled to care and support or not, the draft Bill sets out what must happen after the 
conclusion of the assessments. This includes the process of care and support planning to determine how needs 
should be met.  
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23. Deciding how needs are to be met is at the heart of a person-centred care and support planning process. 
Local authorities must help the adult decide how they want their needs to be met, and must prepare a care and 
support plan which involves the adult or carer for whom it is being prepared, any carer the adult has or, in the 
case of a carer, the adult needing care, if the carer asks them to do so, and any other person who the adult or 
carer asks the authority to consult. 
 
24. The entitlement to a care and support plan requires as a standard element the inclusion of the personal 
budget, captured in legislation for the first time for both adults needing care and carers. The entitlement to a 
care and support plan includes as a standard element the requirement for a personal budget, captured in 
legislation for the first time for both adults needing care and carers.  The personal budget will ensure a clear 
allocation of public money to meet people's needs, with the individual having as much control as they want over 
how that money is spent, including a right to a direct payment. 
 
25. The Caring for our Future White Paper made a clear statement that we aim to rule out crude “contracting 
by the minute” that turns care workers into clock-watchers. The Government is continuing to work with 
commissioners, care providers, people who use the services, carers and the Think Local Act Personal (TLAP) 
partnership to bring an end to commissioning practices that undermine people’s dignity and choice.  The draft 
Bill supports efforts to eradicate inappropriate 'care by the minute'. Firstly, the draft Bill puts the well-being of 
the person at the heart of the new legislative framework. Secondly, it legislates to give the individual greater 
control over their care and empowers them to take decisions about how their care is delivered to them. For 
example, as a result of the Bill, Local authorities must, as far as it is reasonable to do so, involve the individual 
concerned in the development of the care plan and provide the person with a personal budget, as noted above.  
These important reforms will greatly improve the legal basis of personalisation.   
 
Adult Safeguarding 
 
26. The draft Bill sets out the first statutory framework for adult safeguarding, which stipulates local authorities’ 
responsibilities, and those with whom they work, to protect adults at risk of abuse or neglect. 
 
27. The provisions in the draft Bill require the local authority to carry out enquiries (or ensure enquiries are 
made) into suspected cases of abuse or neglect and to establish Safeguarding Adults Boards in their area. The 
committee asked for a note about safeguarding and whether if an individual were coerced into declining a needs 
assessment, other relevant duties will no longer apply, and a note on the definition of abuse and neglect. This 
can be found in Annex A (Note 5). 
 
Transition from children’s care and support services 
 
28. The transition between children’s and adult social care is regularly cited as one of the most difficult 
experiences for young people and their families. The provisions in the draft Bill will help make the transition as 
smooth as possible for children, young carers and the carers of children who are in receipt of support under the 
provisions of the adult statute, in anticipation of the child’s transition to adulthood. 
 
29. The Committee asked for a note on the relationship between the draft Bill and the draft Children and 
Families Bill. This note is included in Annex A (Note 6). 
 
Part 2 – Health 
 
Health Education England 
 
A national framework for workforce planning and development 
 
30. The draft Bill will establish Health Education England (HEE) to deliver the Secretary of State’s duty to 
ensure an effective system for the planning and delivery of education and training. To successfully do this, there 
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needs to be the local and national infrastructure in place to workforce plan, commission education and training 
and oversee the provision and quality assurance of the education and training that is commissioned.   
 
31. At a national level, the draft Bill requires HEE to provide focused leadership on the quality of education and 
training. It will oversee all planning and education commissioning activity and will be accountable for the 
overall investment of education and training funds.   
 
32. HEE will set the strategic framework for investment in the NHS and public health workforce. It will take 
account of national priorities and outcomes set by the Secretary of State, and will work closely with the full range 
of partners across health, social care, education and the research sector. Although HEE has no direct remit for 
the planning and development of the social care workforce, there is considerable common ground for joint 
working with partners in social care. To plan effectively for the health and public health workforce, HEE and the 
LETBs will need to work closely with partners in social care to ensure that workforce development is co-
ordinated and integrated. This will be increasingly important as more health training shifts into community and 
social care settings. 
 
33. The Secretary of State will set HEE’s objectives, in a similar way to the Secretary of State setting the mandate 
for the NHS Commissioning Board. The Secretary of State will also set out the strategic outcomes that HEE will 
be expected to achieve through the publication of an Education Outcomes Framework. This will focus on the 
impact that the investment in education and training has on the quality of services provided to patients.    
 
34. The draft Bill makes provision for HEE to secure engagement with the full range of partners who have an 
interest or stake in the planning and education and training of the workforce. This will include working closely 
with other national bodies such as the NHS Commissioning Board and the wider commissioning system, Public 
Health England, as well as the wide range of organisations that have an interest in education and training such as 
the Royal Colleges and professional bodies, professional regulators, and education institutions. 
 
Empowering local providers 
 
35. To lead workforce planning and education commissioning activity at a local level, HEE will establish the 
Governing Bodies of Local Education and Training Boards (LETBs) as committees of HEE. These will be the 
engine of the system, empowering local providers to take direct ownership and accountability for workforce 
planning and investment in their workforce so that they can meet the needs of their patients and local 
communities. Working within a national framework, local providers are best placed to target investment in 
education and development in the workforce they need for the future. They are also best equipped to ensure 
workforce planning is closely aligned with service planning and financial planning across the wider health 
system. To ensure that local plans can be aggregated and assessed at a national level, the draft Bill makes 
provision for HEE to review and approve local plans.  
 
36. The Governing Bodies of LETBs will be established through a rigorous authorisation process led by HEE.  
 
37. At the oral evidence session on 13 December, the Joint Committee requested further information the 
governance of LETBs and how conflicts of interest will be managed. This is provided in this memorandum.  
 
38. A number of elements will contribute to ensuring good governance and to ensuring conflicts of interest are 
identified and managed appropriately. These include: 
 

i. establishing LETBs as committees of HEE; 
ii. the appointment of independent LETB chairs; 

iii. ensuring fair representation of all providers; and 
iv. demonstrating appropriate conflict of interest identification and management processes. 

 
Establishment as committees of HEE 
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39. As committees of HEE, the Governing Bodies of LETBs will be directly accountable to HEE for their 
investment in the workforce.    
 
40. To be established as committees of HEE, they will need to meet rigorous establishment criteria set by HEE 
and approved by the Secretary of State. This is set out in clause 62 and Schedule 6 of the Draft Care and Support 
Bill. As explained at the evidence session on 13 December, the establishment process is already in progress for 
the HEE Special Health Authority. 
 
41. The criteria will test the ability of the LETB governing body to: 
 

i. provide vision and leadership; 
ii. ensure meaningful engagement with key partners; 

iii. ensure good governance; 
iv. provide effective financial control; 
v. demonstrate organisational capacity and capability; and 

vi. deliver outcome led improvements. 
 
42. The establishment criteria is set out in the LETB Authorisation Framework which also sets out the process 
and timetable that LETB Governing Bodies are required to meet to satisfy HEE that they are able to take on their 
education and training functions. HEE will use the Authorisation Framework to conduct a rigorous 
authorisation process to establish LETB Governing Bodies by 1 April 2013. HEE published the Authorisation 
Framework on 10 September 2012 and a copy was sent to the Joint Committee on 22 November 2012. HEE must 
keep the establishment criteria under review to ensure it remains relevant and agree any significant changes with 
the Secretary of State 
 
43. Once established, the LETB will have an annual accountability agreement with HEE. This will be the basis 
for interaction between HEE and the LETB Governing Body. It will set out the delegated authority for the LETB 
Governing Body, address areas for development and clarify any on-going monitoring arrangements.  
 
Appointment of an independent chair 
 
44. Each LETB Governing Body must have an independent chair who is neither a provider of education or 
health services in the LETB geographical area. This will ensure that the chair is able to act independently and 
without any conflict of interest. For the Special Health Authority, all 13 chairs have been appointed by HEE. 
They will be accountable to the HEE Chair.  
 
45. The Chair of the LETB Governing Body has the primary concern to ensure that the effectiveness of the 
LETB, as well as the quality and value of the education and training commissioned, is not diminished by 
conflicts of interest.  
 
46. In addition, each LETB will be supported by an operational team led by a Managing Director. The 
Managing Director will be accountable to the Chair of the LETB Governing Body, but will meet monthly with 
the HEE Chief Executive and senior management team. 
 
Ensuring representation of all providers  
 
47. Clause 63 requires the members of the governing body of the LETB to represent the interests of all providers 
in its geographical area. This is reinforced by the establishment criteria which require the LETB Governing Body 
to be constituted in a way that supports strong integration and partnership working, so that all providers are 
engaged to work together effectively in an open and transparent way. The establishment criteria requires the 
LETB Governing Body to demonstrate that it can represent the diverse range of local stakeholders in its decision 
making. To demonstrate this, LETBs are developing their own Constitutions (local partnership agreements). 
These will clarify and document the local arrangements for discharge of the LETB Governing Body 
responsibilities and functions, and are currently being developed with local partners.  
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Conflict of interest identification and management processes    
 
48. The Good Governance domain in the establishment criteria, specifically addresses conflict of interests. This 
requires LETBs to demonstrate that they have conflict of interest identification and management processes that 
are clear, transparent and widely communicated to all stakeholders. It requires arrangements to be put in place 
to identify and openly disclose any conflicts of interest that arise and ensure they are acted upon. LETBs are 
currently developing agreements that will demonstrate to HEE how this will be managed. LETBs must evidence 
a regular review of the declarations of interest by having a standing item at the beginning of each meeting and a 
register of interests.  LETBs must demonstrate there is active engagement with members of the Governing Body 
and other staff members to ensure that conflict of interest principles and procedures are understood and 
applied.  
 
49. Clause 62 specifies that individuals appointed to the Governing Body of the LETB must not use information 
obtained in that capacity for any other purposes.  
 
HEE intervention 
 
50. If HEE has significant concerns it may place conditions upon the LETB’s authorisation, which could result 
in a LETB’s autonomy being impacted accordingly until the issues have been resolved. 
 
51. HEE ultimately has powers to intervene where LETB governing bodies do not meet the establishment 
criteria it has set or where they are at risk of failing to carry out their functions (Schedule 6). If a LETB governing 
body fails to meet the criteria, HEE may use its powers to (a) appoint new members to the LETB governing 
body; (b) carry out the functions itself; or (c) ask another LETB to take over responsibility.  HEE will regularly 
review the LETB Governing Bodies to ensure they continue to meet the establishment criteria. 
 
52. Finally, Note 13 in Annex A provides further information on the proposal to develop a levy for funding 
education and training. This was requested by the Joint Committee at the briefing seminar on 6 December. 
 
Health Research Authority 
 
53. The Health Research Authority’s (HRA’s) core objective is to protect and promote the interests of 
participants, potential participants and the general public in health research and social care research (clause 
67(2)).   
 
54. Research sometimes involves a degree of risk, so regulation provides participants, potential participants and 
the public with assurance that there are appropriate safeguards in which they can be confident. The draft Bill 
would confer a number of functions on the HRA relating to the regulation of health research and social care 
research, giving the HRA a number of regulatory functions in order to protect the dignity, rights, safety and 
well-being of research participants: 
 
• clauses 69 to 72 provide the HRA with the necessary power to oversee a system of Research Ethics 
Committees (RECs) to review the ethics of research proposals; 
• clause 73 gives the HRA responsibilities in relation to regulating the ethics of clinical trials of 
medicinal products under EU legislation (the MHRA is responsible for authorising such trials); and 
• clause 74 gives the HRA responsibility for approving the processing of confidential patient 
information for research purposes.   
 
55. Research makes a valuable contribution to the health and the wealth of our nation.  The second part of the 
HRA’s overarching objective is to promote the interests of participants, potential participants and the general 
public in health research and social care research.  The HRA will promote these interests by facilitating high 
quality, ethical research.  Through the duties in clause 68, the HRA will: 
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• continue work that has already started through cooperation with other regulatory bodies to create 
a unified approval process for research; 
• promote consistent and proportionate standards for compliance and inspection; and 
• cooperate with the devolved administrations with a view to maintaining a harmonised approach to 
the regulation of research ethics across the UK.  
 
56. In seeking to improve the health and wealth of our nation, one of the Government’s aims is to improve the 
UK’s comparative advantage in life sciences and research.  The intention is that by meeting the duties set out in 
clause 68, the HRA will help the UK to achieve this making the UK an effective and efficient, high-quality place 
to do research for commercial and non-commercial organisations. 
 
57. The Government is committed to transparency in the area of clinical trial data.  From later this year, greater 
transparency and disclosure of trial results will be achieved by the work being carried out by the European 
Medicines Agency to make the summary results of interventional trials of medicinal products (other than phase 
1 trials involving adults) in the European Union clinical trials register publicly available.  There is also a strong 
focus on transparency in the proposed EU Clinical Trials Regulation being negotiated in the EU.  In addition, 
the Government welcomes work being undertaken by the life sciences industry itself to develop schemes of 
voluntary publication of clinical trial data such as the initiative recently announced by GlaxoSmithKline (GSK) 
98.   
 
58. Issues of patient confidentiality must however be addressed appropriately to protect against the risks of 
releasing identifiable data.  Under the Medicines for Human Use, (Clinical Trials) Regulations 2004 (Schedule 3, 
Part 1, paragraph (1)(o)), applications for an ethics committee opinion are required to include details of the 
arrangements for access to confidential data about the participants and the arrangements to protect their 
privacy, and any agreement on the policy for publication of the data produced by the trial.  Ethics committees 
therefore consider the plans for both when giving their opinion in relation to clinical trials of medicinal 
products.   
 
59. Note 14 in Annex A provides further detail on the role the HRA will play in ensuring research data is 
published.  
 
Human Fertilisation and Embryology Authority and the Human Tissue Authority 
 
60. Clause 74 would allow for the abolition of the HFEA and HTA, and the transfer of their functions to other 
bodies as appropriate, by amending the Public Bodies Act 2011. The policy is subject to the outcome of a recent 
consultation on the future of the HFEA and HTA. The Government is currently giving active consideration to 
the responses and how its policy is informed by them. It is our intention to publish the Department's report on 
the consultation shortly. 
 
Annexes not published 
 
January 2013 
  

                                                       
98 http://www.gsk.com/media/press-releases/2012/GSK-announces-further-initiatives-to-tackle-global-health-challenges.html 
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Government Memorandum Annex A - Notes requested by the Joint Committee 
 
Note 1. How mental capacity legislation fits with Part 1 of the draft Care and Support Bill 
 
1. The draft Care and Support Bill and the Mental Capacity Act (MCA) are complementary. Part 1 of the draft 

Care and Support Bill focuses on the general duties and powers that local authorities have in relation to care 
and support and how these are to be exercised through assessments of and meeting needs.  The Mental 
Capacity Act introduces statutory principles and provides the legal framework for acting and making 
decisions on behalf of individuals who may lack the mental capacity to make particular decisions 
themselves.  

 
2. Part 1 of the draft Care and Support Bill applies mainly to local authorities; the MCA applies to all people 

making decisions on behalf of those who may lack capacity – for example the NHS; housing providers, the 
police and also the general population where they are decision makers or care givers. 

 
3. Part 1 of the draft Care and Support Bill provides rights for adults (and certain young people), including 

carers, to have their needs for care and support identified and met by the local authority. The MCA provides 
a general framework for decision-making which applies across the board, including therefore as to decisions 
about how the duties and powers identified in the draft Care and Support Bill – as well as those 
underpinning the NHS - should be exercised in relation to people who may lack capacity in relation to such 
decisions. There are thought to be some two million people who fall into this category. 

 
4. The draft Care and Support Bill starts by defining ‘the general responsibilities of local authorities’. This 

includes a general duty to ‘promote well-being’. The Mental Capacity Act sets out that any decision made, 
or any action taken, on behalf of anyone who lacks the capacity to make the decision themselves, is to be 
made according to the five statutory principles and ‘in their best interests.’ The MCA sets out what has to be 
considered to determine a person’s best interests, including the need to consider people’s current and 
previous wishes and feelings. The MCA expects people to identify who should be consulted – family, friends 
and others. 

 
5. The draft Care and Support Bill sets out how the local authority must meet the needs of people. It addresses 

the assessment of needs and the provision of a care and support plan and a personal budget. The MCA sets 
out to ‘assist and support’ people – and importantly, it requires local authorities and service providers to 
avoid care being ‘overly restrictive and controlling’.  

 
6. The draft Care and Support Bill clarifies the rules which will govern ordinary residence; these apply equally 

to those with and without capacity. 
 
7. The draft Care and Support Bill creates new duties and powers in relation to safeguarding, safeguarding 

adults boards and safeguarding reviews.  These duties and powers will apply equally to those with and 
without capacity. In addition, the MCA offers additional protection through the introduction of 
independent mental capacity advocates (IMCAs). 

 
8. The draft Care and Support Bill sets out transition arrangements for children. The MCA applies to children 

aged 16 and above. (However, the “deprivation of liberty safeguards” do not apply to anyone under 18.) 
 
9. The draft Care and Support Bill sets out how local authorities may impose charges, assess financial 

resources, defer payments and enforce debts. The MCA is silent on these issues, which apply equally to 
those with and without capacity. The deprivation of liberty safeguards, however, allow those subject to a 
deprivation of liberty and their representatives to challenge these decisions in court at no cost.  

 
10. The MCA has additional clauses in relation to prevention. The MCA introduced lasting powers of attorney 

(LPAs) and court-appointed deputies. LPAs enable individuals to plan ahead in relation to their care and 
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treatment and make arrangements for substitute decision making. A person may make a LPA to authorise 
the taking of decisions in relation to their personal welfare or finances, or both. 

 
11. Finally the MCA includes safeguards for where people are required to be deprived of their liberty in their 

own best interests. Known as the deprivation of liberty safeguards, these have been used on some 10,000 
occasions in the last year. 

 
12. In summary, the two pieces of legislation are complementary. Many people affected by the draft Care and 

Support Bill would also be subject to the MCA; we estimate some 70% of current social care users may lack 
capacity in relation to some decisions. Local authority staff will need to understand and apply both in most 
situations. 
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Note 2. The role of local authorities in market shaping, fees and commissioning; and what levers and tools 
will local authorities have to implement the market shaping duty? 

 
1. This section relates to clause 3 of the draft Bill ‘promoting diversity and quality in provision of services’ and 

local authority commissioning and fee levels. 
 
Background 

2. The Caring for our Future White Paper and the draft Care and Support Bill set out the government’s 
intention to promote a diverse market of high quality care and support services, to improve service quality 
through individual choice and control.  
 

3. The Law Commission recommended that the statute should place duties on local authorities (to provide 
information, advice and assistance services in their area and) to stimulate and shape the market for services. 
 

4. The draft Care and Support Bill sets out a proposed new duty on local authorities to promote diversity and 
quality of local care services to meet the needs and goals of local people.  
 

5. In order to meet this proposed duty, we are offering every local authority support to develop their market 
shaping capacity, including developing their market position statement through the Developing Care 
Markets for Quality and Choice programme. 
 

6. The Developing Care Markets for Quality and Choice programme supports local authorities to build their 
capacity in relation to: 
 

• market intelligence about local demand and supply, to interpret the data;  
• market structuring to develop their strategy for facilitating a local market, and to develop strategic 

relationships with local providers; and 
• market interventions to consider commissioning and other interventions in relation to their 

impact on local markets, now and in the future. 
 

Clause 3 and commissioning 
7. The duty set out at clause 3 has a broader focus than commissioning services, in recognition of the shift in 

local authority responsibilities over the last few decades and to focus the legal duty on meeting outcomes for 
all local people.  
 

8. First, there was a shift from provider to commissioner; in 1993, local authorities directly provided 95% of 
local authority funded domiciliary care, now the equivalent figure is 16%. Second, to a broader role with 
responsibilities to all local people who may need to access services, even where they are not eligible for state 
funding.  
 

9. Local authority commissioning has a significant impact on the services available for local people as local 
authorities are still the primary purchaser of care services. Latest estimates suggest local authorities 
currently fund 51% of all residential care places, compared to 41% by self-funders and 8% by the NHS. In 
domiciliary care local authorities fund 61% of care (including direct payments), compared to 24% by self-
funders, 7% by the NHS and a remaining 8% through supported living [data: Laing & Buisson 2011/12]. 
 
Clause 3 and fees 

10. Ultimately, local authorities are responsible for the commissioning of services. The duty will require local 
authorities to ensure they act in a way that promotes a range of high quality and sustainable services that 
meets the care and support needs of local people, including through their approach to fee setting.  
 

11. Local authorities must have due consideration for the cost of care when setting prices, if they do not, they 
can be challenged on this. Local authorities should not be paying less to cut costs – Government has 
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provided an additional £7.2 billion up to 2014/15 in recognition of the pressures on the adult social care 
system. 
 
What levers and tools will local authorities have to implement the market shaping duty? 
 

12. The Government proposes to introduce a duty on local authorities to promote diverse, sustainable and high 
quality local care markets. 
 

13. Local authorities can influence the shape of social care markets in a number of ways, including those set out 
below: 
 

14. First, they directly influence the local care market through their commissioning decisions and other direct 
interventions.  
 

15. Second, they can provide intelligence to the market through market position statements. These statements 
set out the local authority’s ambitions for working with care providers to encourage the development of a 
diverse range of care options. They can include statements about local demand for different care and 
support options, the local authority’s vision for care and support, and commissioning policies and practices.  
 

16. These statements provide a powerful signal to the market by summarising important intelligence and 
explaining how the local authority intends to commission services in the future, and encourages 
development of high quality provision to meet the needs and goals of the local population. 
 

17. Third, local authorities can provide, or employ a separate organisation to provide, a brokerage service for 
service users. Such services offer neutral advice on the services available, and which would be most suitable 
for that user. They can therefore improve the operation of the market by ensuring that service users are 
making informed decisions about the services they wish to receive. 
 

18. Fourth, local authorities have a number of wider responsibilities that have a profound impact on the shape 
of the adult social care market including responsibilities for local housing, planning, transport and leisure 
services.  
 
How have providers been engaged? 
 

19. The Government is supporting local authorities to fulfil this market-shaping role through the Developing 
Care Markets for Quality and Choice programme. This programme will support LAs to have the skills and 
expertise they need to carry out the proposed duty. 
 

20. An external Reference Group has been set up to support and inform the programme. This Group includes 
representatives from providers and provider representatives such as; Guinness Care and Support, the 
Lancashire Care Association, the United Kingdom Homecare Association, the Registered Nursing Home 
Association and the Extra Care Charitable Trust. 
 

21. Providers represented on the Reference Group are explicitly required by the Terms of Reference to offer 
constructive challenge, advice and feedback about the programme activities. This will include feedback on 
how providers are being engaged locally through the course of the programme, while recognising that the 
nature and extent of engagement will depend on the focus of the support that each local authority receives. 
 
What difference will this duty mean for the market and providers? 
 

22. Clause 3 sets out a new legal duty on local authorities to promote diverse, sustainable and high quality 
markets in care and support services. This means that they can be challenged via appropriate routes if they 
are perceived to have failed to fulfil their duty. 
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23. Local authorities will also be required by clause 3(2) to have regard to the profile of and trends in demand 
for care and support services in their local area, and to consider how providers might meet that demand.  
 

24. The Developing Care Markets for Quality and Choice programme will enhance local authorities’ capacity to 
fulfil this role. In particular, the programme will offer support for the development of published market 
position statements. As noted above, these statements provide a powerful signal to the market by 
summarising important intelligence and explaining how the local authority intends to commission services 
in the future, and encourages development of high quality provision to meet the needs and goals of the local 
population. 
 
How will this clause ensure there are sufficient services in the market to meet demand?  
 

25. This clause requires local authorities to use the levers available to them to promote a market of services, 
which meets the needs and goals of local people. It is the Government’s intention that this goes beyond 
offering sufficient services, by requiring local authorities to promote a diverse range of high quality services. 
If needs are met, that means the services must have been 'sufficient' for that purpose, which is implicit in the 
aim of the duty.  In fulfilling this duty, they must also have regard to local demand trends (see subsection (2) 
(b)). As stated above, if a local authority fails to fulfil their duty they can be challenged via appropriate 
routes.  
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Note 3. Eligibility regulations 
 

1. In Caring for our future: reforming care and support, the Government committed to introducing a national 
minimum eligibility threshold for adult social care services.  Clause 13 of the draft Care and Support Bill 
enables the Secretary of State to make regulations which set out a single threshold for defining eligible 
needs.  The regulations will be subject to the affirmative procedure and will be subject to debate in 
Parliament whenever changes are considered. 

 
2. The regulations will set out the detail of the national threshold. The level at where the threshold will be set 

must match the overall resource allocated to adult social care, and therefore must be determined as part of a 
Spending Review.  As stated by the Chancellor in the Autumn Budget Statement, departmental spending 
plans for 2015-16 will be set at a spending review, which will be announced during the first half of next year.   

 
3. In the New Year, the Department will work with service users, carers, voluntary organisations, local 

authorities and any other relevant stakeholders to develop the draft regulations, and consider how these 
describe the different levels where the threshold may be set.  The Government intends to publish a draft of 
the eligibility regulations for discussion as and when it introduces the Bill to Parliament. 
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Note 4. Deferred payments - availability of deferred payment agreements 
 
Summary 
 
1. This section provides information on current availability of deferred payments.  
 
2. We do not have comprehensive data on this topic and the information below comprises freedom of 

information (FOI) data, surveys and other feedback from local authorities.  
 
3. It is clear that availability of deferred payments and how these work varies significantly across the country, 

highlighting the need for a universal scheme. 
 

4. While some residential users in some areas may have access to deferred payments, other users in other areas 
do not. Around one third of local authorities appear not to offer deferred payments, and many more offer 
them on a very limited scale. The number of local authorities offering deferred payments in recent years 
appears to have decreased.  
 

5. There is also significant variation in who is eligible for a deferred payment, in what amounts they can defer, 
and in what charges they must pay. This means the offer is rather ‘better’ in some areas than others.  
 

6. This is why we have committed to a universal deferred payment scheme that will ensure consistent access to 
deferred payments across the country and mean that no-one has to sell their home in their lifetime to pay 
for care.  
 

7. We have committed to work with the sector on how the scheme will operate, and this will include issues 
such as when someone should be eligible and what interest or charges would be appropriate.  

 
Current legal framework 
 
8. The most common provision used to defer care fees is section 55 of the Health and Social Care Act (2001). 

This contains important guarantees to both parties including a written agreement between the authority 
and resident, rules around the interest chargeable (currently none) and the ability to defer fees until after 
death. 

 
9. However, some authorities use other tools to help people defer fees, including Health and Social Services 

and Social Security Adjudications charges (intended for debt recovery) and agreements with solicitors. 
These are more likely to be short-term in nature.  

 
10. The Department envisages that from April 2015 the universal deferred payments scheme will involve a 

single legislative mechanism (clause 16 of the draft Care and Support Bill and its regulations) that all 
authorities will use when someone wants or needs to defer fees charged by the local authority. This will be 
clearer and more consistent for all parties.  

 
11. The current legislation does not oblige local authorities to offer deferred payments in any particular case, 

but they should have a system in place for such payments and make them available where appropriate. 
There have been local government ombudsman cases that found maladministration because councils did 
not offer deferred payments. 

 
12. Department of Health guidance to authorities in 2009 states that:  
 

Health Ministers expect councils to offer deferred payment agreements in appropriate cases and draw deferred 
payments arrangements to the attention of prospective residents. Whilst councils have discretion to decide on a 
case by case basis, whether to enter into a deferred payment agreement, it is the Department’s view that if a 
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local authority were to have a policy of never exercising its discretionary powers to make deferrals, it is likely 
the courts would find this to be unlawful. 

 
13. Despite this guidance, the data below suggests that some authorities still do not offer deferred payments, 

and that some offer them on a very limited scale. There is also major variation in who authorities will offer a 
deferred payment, what fees they can borrow, and in interest and administration charges.  

 
Availability of deferred payments  
 
14. The Dilnot Commission concluded that availability of deferred payments is ‘patchy’. It based this largely on 

information collected via FOI about availability of deferred payments in 2007-8. This is data provided by 
councils, not by the DH.  

 
15. The FOI data suggested that 63% of authorities offered deferred payments in 2007-8. However, there is 

significant variation within authorities – some have very few agreements (only one or two) whereas others 
offer hundreds. The rate of deferred payments per hundred admissions (excluding where this is zero) ranges 
from 0.2 in Bedfordshire to 40.9 in Buckinghamshire.  

 
16. Subsequent surveys conducted by the Department and ADASS confirm that availability continues to be 

variable across the country and that even authorities with comparable characteristics have very different 
levels of deferred payments. We assume this is linked to local policies. 

 
17. Discussions with authorities and a review of information on their websites indicate that while some 

authorities routinely offer deferred payments, others do so only in ‘exceptional’ circumstances (or not at 
all). Some authorities appear to do little to promote awareness of deferred payments.  

 
18. ADASS suggests that authorities offered a total of 3,882 new deferred payments in 2011/12. This is a 

reduction from 4,000 in 2010/11. This compares to an estimated 40,000 homes sold to pay for care each 
year.  

 
19. We accept that because there is no central funding and authorities cannot currently charge interest, some 

authorities may be less willing to prioritise deferred payments from their budgets.  
 
20. Our proposals for a universal scheme will involve clear duties on authorities to offer deferred payments but 

will also include central funding and the ability to charge interest or admin fees.  
 
Other types of local variation 
 
21. The Department of Health conducted a voluntary survey in 2011 in partnership with ADASS to help its 

evaluation of the need for a universal deferred payments scheme. Around one third of authorities 
responded to this survey so this does not provide a complete national picture. However, it was clear from 
the responses that not only does availability vary between authorities, but that deferred payments function 
in different ways depending on local decisions.  

 
22. Eligibility: Local authorities have different criteria concerning to whom they offer a deferred payment. Some 

offer them to all self-funders whereas some apply means-testing, in some cases limiting them to people with 
extremely limited income or savings. Some instead use a fixed budget to ration the number of agreements, 
i.e. first come first served.  

 
23. Lending terms: Many local authorities require an income-based contribution from the client but the 

proportion of income varies with some authorities requiring all or virtually all income to be used. Some 
local authorities allow clients to borrow above the local authority rate whereas others do not, affecting their 
choice of care home. Some allow people to defer the additional costs of maintaining or insuring their home, 
whereas others pass this onto families.  
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24. Interest and charges: Local authority administration fees vary from zero to £600+ charged upfront. In 

addition although authorities cannot charge interest during the lifetime of the loan, they can after the 
resident dies – the amount varies from the Bank of England base rate to up to 8% per annum.  

 
25. In summary, the offer – where deferred payments are actually available – is very different between local 

authority areas and is likely to be far more satisfactory for the residents living in some areas than in others.  
 
26. The Department intends the universal deferred payments scheme will set clear expectations on the types of 

issue above. This will provide a clear and consistent experience across the country.  
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Note 5. Re-defining abuse following comments expressed through the consultation 
 
1. The safeguarding provisions do not provide a comprehensive definition of what constitutes abuse or neglect 

on the face of the draft Bill, but rely on the ordinary English meaning of abuse and neglect. This is because 
the intention is to avoid adopting a tick-box approach to safeguarding. No list will be exhaustive and we 
want people to focus on the person, not whether their ill-treatment fits into a prescribed list. 

 
2. Given that “financial abuse” might not ordinarily be interpreted as being within the meaning of “abuse” or 

“neglect”, a specific reference was made in clause 34(2) that abuse or neglect could include cases of financial 
abuse. 

 
3. Some respondents to the consultation appear to have interpreted this reference as limiting the scope of 

abuse or neglect only to cases of financial abuse. This was not our intention and we are currently 
considering whether changes to the wording of this clause should be made to make it clear that our 
intention is, in fact, to ensure the scope of the enquiry duty is extended to include cases of financial abuse. 
 

4. If further clarity on definitions is needed, we believe this is best handled through situational examples in 
guidance rather than a list on the face of the Bill. 

 
Those coerced into declining assessments 
 
5. If somebody was coerced into declining an assessment, all of the other duties would still apply.  The scope of 

adult safeguarding is not tied to either assessment or eligibility for care and support services. 
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Note 6. The relationship between the draft Care and Support Bill and the draft Children and Families Bill  
 
Introduction 
 
1. This section outlines the relationship between the draft Care and Support Bill and Department for 

Education’s draft Children and Families Bill specifically in relation to: 
• how the reforms provided for by the draft Children and Families Bill relate to those in the draft Care 

and Support Bill; 
• provisions in the draft Care and Support Bill to support transition to adulthood; and  
• the effect that both draft Bills would have on the rights of young carers. 

 
Background: the age boundary between children’s services and adults’ services 
 
2. The Law Commission considered the relationship between the laws relating to children and adult social care 

in their 2011 report, and made four recommendations about how this should be reformed from the 
perspective of adult legislation (see below).  They recommended that ‘the adult social care statute should 
apply to those aged 18 and above’.  

 
3. This reflects the existing boundary in the majority of social care legislation.  It would mean that the new 

adult social care statute would in general apply to those over 18 years, and children’s services would be 
provided under children’s legislation.  This would be a common boundary for all people, including adult 
carers. This is the approach taken in the draft Care and Support Bill.  

 
Ensuring clarity about the relationship between the two draft bills   
 
4. The draft Children and Families Bill sets out a new approach to supporting parents, families and young 

people with special educational needs (SEN).  The draft Children and Families Bill proposes a single 
assessment process for children with SEN or disabilities, backed up by new Education, Health and Care 
(EHC) Plans, which set out the provision available to meet the child’s needs. 

5. The draft Children and Families Bill includes a power for local authorities to maintain provision in the EHC 
plan past the 18th birthday, up to the age of 25 years, where the young person remains in education.  As 
such, there will be instances where a person is over the age of 18 years when the ‘care’ element of the EHC 
plan becomes the responsibility of adult social care, and is provided for under the draft Care and Support 
Bill.  Both bills include similar clauses in relation to the provision of information, personal budgets, 
integration and cooperation, for example. 

 
Key provisions of the draft Children and Families Bill 
 
6. Clauses 5 and 6 of the draft Children and Families Bill ensure the integration of special educational 

provision, health provision and social care provision.  “Special Educational Provision” is to be provided in 
accordance with the provision of the draft Children and Families Bill.  “Health provision” is provided as 
part of the comprehensive health service in England under the National Health Service Act 2006 (as 
amended by the Health and Social Care Act 2012). The provision of social care is provided by the local 
authority in the exercise of its social services functions; insofar as it relates to children it is provided in 
accordance with the Children Act 1989 and insofar as it relates to adults (i.e. persons over 18) it is intended 
to be the services provided in accordance with the draft Care and Support Bill 2012: see clause 2.  
 

7. Clause 6 requires joint planning and commissioning of services for children and young people with special 
educational needs between local authorities and local clinical commissioning groups.   

 
8. Clauses 11 and 12 require local authorities to provide information about services available to local children 

and young people with special educational needs and their families.  The duties of cooperation set out in 
clauses 8 to 10 will contribute to the preparation and review of a local authority’s local offer and the 
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integrated working and joint commissioning undertaken for clauses 5 and 6, and the review of provision in 
clause 7, will be reflected in the services set out in the local offer. 

 
9. Clauses 17 to 27 set out the duties on local authorities for preparing and delivering Education, Health and 

Care Plans for children and young people with special educational needs. Local authorities must give 
parents of children with Plans and young people with Plans the chance to say where they want to be 
educated, offer personal budgets to parents and young people with a Plan, ensure provision in a Plan is 
made, carry out reviews and reassessments and decide whether to stop maintaining a Plan. 

 
10. Where a young person with SEN or a disability is provided with an EHC plan, the ‘care’ element of the plan 

will usually be provided by children’s social care (under children’s legislation).  However, if the person is 
aged 18-25 years, this will be provided by adult social care.   

 
Transition from childhood 
 
11. We know that the experience of young people and their families in transition from children’s to adult 

services is often not good enough.  It is important that the law plays a part in encouraging better practice.  
The new provisions in the draft Care and Support Bill seek to address this, by removing barriers and 
clarifying the role that adult care and support should play in planning for better transition, including 
carrying out assessments before someone reaches the age of 18. 

 
12. The draft Care and Support Bill will ensure that no child reaching the age of 18 should go without the care 

and support they need around the point of transition.  It will require local authorities to maintain children’s 
services until they have adult care and support in place to take over, so there is no gap.  It will therefore 
incentivise local authorities to focus more closely on the relationship between these services, to improve the 
experience of transition for all. 

 
13. The provisions in the draft Care and Support Bill provide for local authorities to assess the needs of 

children, young carers and parent carers of disabled children under the adult care and support statute, in 
order to assist in the smooth transition from services and support which are provided under legislation 
relating to children to the services that may be provided under the draft Care and Support Bill.  There are 
powers to assess children and young carers on request (clauses 39 and 41) and a duty to assess the carers of 
disabled children on request (clause 40). 

 
14. These clauses also provide that if a child has been receiving a children’s service (currently only defined by 

reference to services under s.17 of the Children Act 1989), and on their 18th birthday they are due to 
transition to adult care and support but the local authority is not ready to put in place support, then it must 
continue to provide the children’s services until it is ready.  They also give a general power to provide 
support to meet the needs of the carers of disabled children. 

 
15. The relevant clauses in the draft Care and Support Bill are: 

• Clause 39: Assessing a child’s needs for care and support 
• Clause 40: Assessing a child’s carer’s need for support 
• Clause 41: Assessing a young carer’s need for support 
• Clause 42: Assessments under 39 to 41: further provisions 
• Clause 43: Continuity of services under s.17 Children Act 1989 
• Clause 44: Power to meet child’s carer’s needs for support 

 
Young carers (including the identification of young carers) 
 
16. Young carers’ rights (including those to assessment and services) are not affected by either draft Bill.  These 

rights are currently set out in a number of enactments, including: 
• Children Act 1989 (in particular section 17) 
• Carers (Recognition and Services) Act 1995 
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• Carers and Disabled Children Act 2000 
• Carers (Equal Opportunities) Act 2004 

 
17. The relevant provisions in these Acts will not be effected in so far as they relate to young carers.  The draft 

Care and Support Bill would repeal and replace the existing statutes in as much as they relate to adult carers 
(i.e. carers over the age of 18 years), but the residual rights of young carers will remain extant.  The draft 
Children and Families Bill also does not make any provision which would affect the enactments above. 

 
18. The remit of Part 1 of the draft Care and Support Bill is limited to adult social care only, and therefore 

provisions relating to young carers’ rights to assessment or services – which will be provided for in 
legislation dealing specifically with children – are not within scope.  However, the fact that the draft Care 
and Support Bill strengthens the rights of adult carers, whilst no further provision is proposed in either Bill 
for young carers, has led to suggestions that there will be a disparity between their treatment in law.   

 
19. During consultation stakeholders expressed concern about the relative position of young carers. This was 

reflected in the responses to the consultation on the draft Bill.   
 
20. The boundary between children’s and adult legislation ensure an appropriate distinction between what is 

expected of adults and what is expected of children. However, we would want to encourage professionals to 
take a ‘whole family’ approach in practice, meaning that an individual is not looked at in isolation.  For 
example, when assessing somebody with a care need the impact of the care need on the family is also 
considered. This would include identifying the presence of a carer, including a young carer.   
 

21. The draft Care and Support Bill contains a power under clause 12 to make regulations that require the local 
authority to have regard to the need of the family of the person to whom an assessment relates. These 
regulations are the appropriate place to set the expectation that local authorities take a whole family 
approach and consider the impact on the family/household as a whole.   

 
Overview of response to Law Commission recommendations on the age boundary 
 

No Law Commission recommendation 

57 The adult social care statute should apply to those aged 18 and above (subject to a power to 
provide transitional services). 
 
The Government and the Welsh Assembly Government should consider amending the Children 
Act 1989 to incorporate the same rights to services for children that are currently contained in the 
Chronically Sick and Disabled Persons Act 1970, the Disabled Persons (Services, Consultation and 
Representation) Act 1986 and the NHS Acts 2006. 
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No Law Commission recommendation 

58 The statute should:
(1) introduce an enhanced duty to co-operate, which should include specific provision to 

promote co-operation between relevant organisations when a young person is moving from 
children’s to adults’ services; 

(2) give local authorities a general power to assess and provide services to 16 and 17 year olds 
under the adult social care statute; 

(3) require the local authority to give written reasons if a young person aged 16 and 17 (and their 
parents or carers on their behalf) requests to be assessed under the adult social care statute, 
and the authority decides not to carry out the assessment; 

(4) state that any young person may make the request irrespective of their capacity and a parent 
or carer can make a request on behalf of the young person, if the young person has capacity 
and gives consent or if the young person lacks capacity and it is in their “best interests” as 
defined under the Mental Capacity Act 2005 to be assessed under the adult social care statute; 
and 

(5) create a duty, to be implemented via regulations issued by the Secretary of State and the 
Welsh Ministers, on local authorities to assess certain young people under the adult social 
care statute and to specify groups to whom this duty is owed. 

59 The Carers (Recognition and Services) Act 1995 and the Carers and Disabled Children Act 2000 
should be retained and amended so that they would apply only to carers aged under 18. 
 
The duties to assess a young carer in the 1995 and 2000 Acts should be amended to make them 
consistent with the threshold for a carer’s assessment under the adult social care statute. 
 
The Government and the Welsh Assembly Government should either consolidate the 1995 and 
2000 Acts so that there is a single young carer’s statute or repeal this legislation and incorporate 
the provisions into the Children Act 1989. 
 
Local authorities should have a general power to assess and provide services to 16 and 17 year old 
young carers under the adult social care statute. The statute would require the local authority to 
give written reasons if a young carer aged 16 and 17 (and their parents on their behalf) requests to 
be assessed under the adult social care statute, and the authority decides not to carry out the 
assessment. A young carer would be able to make a formal request using this mechanism on 
behalf of the person they are caring for. 
 
The assessment regulations made under the adult social care statute should contain a requirement 
that any community care assessment must have regard to the results of any assessment of a young 
carer. 
 
The enhanced duty to co-operate should include specific provision to promote co-operation 
between relevant organisations when a person is moving from children’s to adults’ services. 

60 Parent carers should continue to have a right to a carer’s assessment under the Carers 
(Recognition and Services) Act 1995 and the Carers and Disabled Children Act 2000.  The duties 
to assess a parent carer in the 1995 and 2000 Acts should be amended to make them consistent 
with the threshold for a carer’s assessment under the adult social care statute. 
 
The Government and Welsh Assembly Government should either consolidate parent carers’ 
assessments into a single young carers’ statute, as described in Recommendation 59, or 
incorporate them into the Children Act 1989. 
 
If a parent carer who is looking after a young person aged 16 and 17 initiates a formal request that 
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No Law Commission recommendation 

the young person is assessed under the adult social care statute and the local authority agrees to 
this request, then the parent carer should also be given a carer’s assessment under the same 
statute. 
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Note 7. Approach to “hierarchy of rules” in Part 1 of the draft Care and Support Bill, and relationship with 
Law Commission recommendations on use of regulations 
 
The hierarchy of rules 
1. One of the most important aims of the draft Care and Support Bill is to provide clarity to the legal 

framework which underpins adult care and support.  Various commentators over many years have 
described the existing statute as “piecemeal” and “labyrinthine”, and the Law Commission concluded that 
“the sheer volume of law makes it virtually impossible for service users, carers and even social workers to have 
a detailed knowledge of all of the various legal enactments and to keep up to date as the law changes.”99 

 
2. Central to the Law Commission’s analysis of the confusion and complexity of the existing statute is the “vast 

array of regulations, directions, circulars and guidance –often covering the same or similar issues”.  One of the 
Commission’s key recommendations was to adopt a more straightforward approach to the “hierarchy of 
rules”, specifically to develop a three-level structure to the legal framework.  This three-level structure 
(recommendation 2 in the Commission’s final report100), comprises: 

 
i. Primary legislation – a single statute, setting out the duties and powers on local authorities; 
ii. Secondary legislation – regulations to be used where more detail or prescription is required; and 
iii. Statutory guidance – to guide the exercise of care and support functions and discretions by local 

authorities. 
 
3. As the Government made clear in its response to the Law Commission’s report, it shares the objective of 

clarifying the legal structure, and accepts the proposed three-level structure101.  The adoption of this 
structure is critical to how we intend for the new statute to operate in practice, and it has influenced how the 
draft Bill has been designed. 

 
The use of regulations 
 
4. As suggested by the Law Commission, our approach is to take powers to use secondary legislation to 

provide for more prescription for local authorities, beyond the requirements of the statute itself. 
 
5. The draft Bill takes powers to make secondary legislation in cases where more detail is required, for instance 

on process or procedural activities, and this detail is of a nature which would not be appropriate in primary 
legislation.  Secondary legislation is also used where greater flexibility may be required to keep requirements 
up to date over time (and primary legislation, which cannot be amended so readily, is not well-suited for 
this purpose).  In most cases, the particular type of secondary legislation envisaged is regulations, though 
one order-making power is also proposed in relation to clause 51 (delegation of local authority functions). 

 
Relationship to Law Commission recommendations 
 
6. In each case where a power is taken to make secondary legislation, the Government has considered whether 

such a power is necessary, and concluded that the additional detail and prescription required follows the 
principles set out by the Law Commission.  In almost all cases, proposed powers to make secondary 
legislation respond to specific recommendations to do so made by the Commission.  For example, 
regulations in relation to needs assessments and carer’s assessments (clause 12) follow the Commission’s 
recommendations 10 and 23, and regulations in relation to the eligibility framework (clause 13) follow the 
Commission’s recommendation 26. 

 

                                                       
99 Law Commission, Adult Social Care: Scoping Report, November 2008 

100 Law Commission, Adult Social Care: Final Report (Law Com No 326), May 2011 

101 Government response to the Law Commission Report, July 2012 
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7. There are only two instances in which the Law Commission recommended the use of regulations, but the 
Government has decided not to pursue this precise approach.  These are in relation to recommendation 31 
(care and support plans), and recommendation 39(3) (adult safeguarding enquiries). 

 
8. With regard to care and support plans, our view is that the nature of a care and support plan, which should 

be personalised and created around the needs and outcomes of the individual, may be risked by too much 
prescription.  Our intention is to provide in the primary legislation for the required elements of process and 
content of a care and support plan to ensure consistency.  Regulations are to be used to exempt some of 
those requirements in specified circumstances, but not to add further requirements which may detract from 
the ability to adapt and personalise this plan. 

 
9. As regards adult safeguarding enquiries, we have also sought to strike a balance between clear requirements 

to carry out the function, and discretion for local authorities and their partners to adapt the process to fit 
circumstances and local priorities.  Our view is that regulations in this instance would be over-prescriptive, 
and would run the risk of governing the process by prescribed procedures, rather than emphasising the 
need for professional judgement and user and carer voice.  Not all enquiries should or need to have the 
same breadth or depth, depending on the specific circumstances involved. 

 
10. There are also a number of instances in the draft Bill in which the Government proposes the use of 

secondary legislation.  These relate to issues which the Commission did not consider in its review, or on 
which the Commission did not make a particular recommendation, for instance: 

 
• the circumstances in which local authorities are to be required or empowered to enter into deferred 

payment arrangements (clause 16).  These proposed regulations would re-enact an existing regulation-
making power under section 55 of the Health and Social Care Act 2001; 

• the process for resolution of disputes between authorities in relation to an individual’s ordinary 
residence or continuity of service when moving between areas (clause 33).  The proposed regulations 
would replace existing directions, in keeping with our approach to the hierarchy or rules; 

• the recovery of debts by a local authority from an individual, including where assets have been 
transferred between parties to avoid charges (clauses 45 and 46).  This new regulation-making power 
would replace an existing power to make directions under section 21 of the Health and Social Services 
and Social Security Adjudications Act 1983; and, 

• the particular local authority functions which may or may not be delegated to a third party, and any 
conditions which must be attached to that delegation (clause 51). 

 
11. In each of the above cases, the Government considers that secondary legislation is necessary to provide 

additional detail on the situations and processes required for implementation of the statute. 
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Note 8. Free end of life care 
 
What are the timescales for the palliative care funding programme pilots?  
 
1. As set out in the Care and Support White Paper a decision on introducing free end of life care into a new 

funding system for palliative care will be taken following an evaluation of the evidence gathered by the 
palliative care funding programme. The programme is currently running 8 pilots across England, which 
are gathering the data and information needed to assess how best a new funding system should operate.  
The pilots will run until March 2014. Decisions on how best to implement a new system, including if it 
should include free end of life care, will be taken in 2014. 

 
What powers would be required for it to take effect, and could it be done through this draft Bill? 
 
2. If a decision to introduce statutory free end of life care is taken, the powers in draft clause 14(4)(b) or (c) 

would enable regulations to provide for this. This provides that Regulations may require a local authority 
to meet needs free of charge, for example, where it is provided in specific circumstances or to an adult of a 
specified description.  
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Note 9. NHS continuing healthcare 
 
1. NHS continuing healthcare is a package of care arranged and funded solely by the health service in England 

for a person aged 18 or over to meet physical or mental health needs that have arisen as a result of disability, 
accident or illness.  

 
2. Where a person has both health and social care needs, but their primary need is determined as a health 

need, the NHS has responsibility for providing for all of that individual’s assessed needs, both health and 
social care. NHS continuing healthcare is provided to an individual outside of an NHS hospital, usually (but 
not necessarily), in a residential care home. It can also be provided in the person’s own home. Eligibility for 
NHS continuing healthcare places no limits on the settings in which the package of support can be offered 
or on the type of service delivery.   

 
3. NHS continuing healthcare is provided to those whose care needs are so great that they have been assessed 

as having a primary need for healthcare and so require care which falls outside of a local authority’s social 
care responsibilities. Because of the significant level of needs of individuals eligible for NHS continuing 
healthcare and the potential impact of eligibility on resources (NHS continuing healthcare is NHS-funded 
and therefore free at the point of delivery, whereas a social care package is means tested and may be 
chargeable), it is crucial that the boundary between health and social care is clearly understood. 
 

4. NHS continuing healthcare is a complex area. Determining whether the NHS is responsible for an 
individual’s care is based on a multi-disciplinary professional assessment of an individual’s care needs.  The 
basic test is that if an individual is assessed as having a primary health need, they are the responsibility of the 
NHS. This assessment process has regard to the limits of a local authority’s social care responsibilities, and 
because NHS continuing health care is not condition-specific or based on a diagnosis, but is based on care 
need, every case has to be assessed on an individual level and a bespoke package of care put in place. 
 

5. The 1999 decision of the Court of Appeal in R v North and East Devon Health Authority, ex parte Coughlan 
[2001] QB 213 considered, and provided some clarification of, the responsibilities of the NHS and social 
services for long term care, in particular the limits on the provision of nursing care by local authorities. The 
Coughlan judgment described an upper limit on what social services could provide, but did not provide a 
clear distinction between health and social care.  An individual who needs NHS continuing healthcare may 
require services from NHS bodies and/or local authorities. No precise legal line can be drawn between those 
services that can be provided by local authorities and those that cannot. There are, however, some legal 
restrictions on what local authorities can provide. For example, section 21(8) of the National Assistance Act 
1948 states that nothing in section 21 authorises or requires an local authority to make any provision that is 
authorised or required to be provided under the NHS Act 2006 and section 49 of the Health and Social Care 
Act 2001 prohibits local authorities from providing or arranging for the provision of nursing care by a 
registered nurse. The concept of a primary health need was therefore developed to assist in deciding which 
treatment and other health services it is appropriate for the NHS to provide under the NHS Act 2006 and to 
distinguish between those and the services that local authorities may provide. 

 
6. An individual who needs ‘continuing care’ may require services from NHS bodies and/or from local 

authorities. Both NHS bodies and local authorities, therefore, have a responsibility to ensure that the 
assessment of eligibility for NHS continuing healthcare and its provision take place in a timely and 
consistent manner.102  If a person does not qualify for NHS continuing healthcare, the NHS may still have a 
responsibility to contribute to that person’s health needs – either by directly providing services or by part-
funding the package of support. Where a package of support is provided or funded by both an local 
authority and an NHS body, this is known as a ‘joint package’ of continuing care. A joint package of care 
could include NHS-funded nursing care and other NHS services that are beyond the powers of a local 
authority to meet. The joint package could also involve both a Primary Care Trust (PCT) and the local 

                                                       
102   Para 15, National Framework for NHS Continuing Healthcare and NHS Funded Nursing Care:   

     https://www.wp.dh.gov.uk/publications/files/2012/11/National-Framework-for-NHS-CHC-NHS-FNC-Nov-2012.pdf 
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authority contributing to the cost of the care package, or a PCT commissioning and/or providing part of the 
package. Joint packages of care may be provided in a nursing or residential care home, or in a person’s own 
home.  

 
7. The National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care (the Framework) 

was first introduced in 2007 following a full public consultation process. It was subsequently revised in 
2009.  Together with the NHS Continuing Healthcare (Responsibilities) Directions 2009103 (“the 
Directions”), it sets out a single set of national eligibility criteria and decision-making processes. The 
Framework, together with the Decision Support Tool,104 provide a fair and effective way of establishing 
individual entitlement to NHS continuing healthcare: that is, to determine whether or not an individual has 
a primary health need and to decide what treatment and health services it is appropriate for the NHS to 
provide and to distinguish between those and the services local authorities may provide. The introduction 
of the Directions and Framework has significantly improved the consistent application of NHC continuing 
healthcare policy and the principles which underpin it. It provides for fair and consistent decision-making 
nationally.   

 
8. In November 2012, a further updated version of the Framework105 was published to reflect the new NHS 

structure created by the Health and Social Care Act 2012106.   
 

Arrangements from 1 April 2013 
 

9. PCTs have legal duties and responsibilities in relation to NHS continuing healthcare until 31 March 2013. 
From 1 April 2013, these legal duties and responsibilities transfer to clinical commissioning groups (CCGs) 
and, in the case of members of the serving armed forces and their families, or prisoners, to the National 
Health Service Commissioning Board (“the Board”). These duties and responsibilities are set out in the 
National Health Service Commissioning Board and Clinical Commissioning Groups (Responsibilities and 
Standing Rules) Regulations 2012107.  

 
10. The Framework has been updated to reflect the new architecture of the NHS from 1 April 2013. The 

updated Framework for assessing eligibility which has been developed for NHS continuing healthcare is 
based on the existing legal boundaries which define the extent of the powers and duties of the NHS and 
local authorities to provide their respective services. Clarity on the boundary between local social services 
authority responsibility and NHS responsibility remains essential to the consistent and lawful application of 
the assessment Framework for NHS continuing healthcare. 

 
11. Although CCGs, and - for the specified groups of people - the Board, will assume statutory responsibility for 

NHS continuing healthcare from 1 April 2013, there is no change to the policy, eligibility criteria and 
thresholds for NHS continuing healthcare.   

 
Clause 21 of the draft Care and Support Bill  
 

12. The boundary between health and social care is critical to the way that the law impacts on the services 
people receive.  This distinction needs to be as clear as possible, so that the division between local authority 
care and support and NHS continuing healthcare is more easily understood and applied. 

 

                                                       
103  www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsLegislation/DH_106176 

104  www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/documents/digitalasset/dh_103329.pdf 

105  www.wp.dh.gov.uk/publications/files/2012/11/National-Framework-for-NHS-CHC-NHS-FNC-Nov-2012.pdf 

106 C.7 www.legislation.gov.uk/ukpga/2012/7/contents/enacted 

107 www.legislation.gov.uk/uksi/2012/2996/contents/made 
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13. The current law is especially complex and dates back to 1948.  It was not designed for setting out the 
boundary between modern care and support, and the reformed NHS.  It has been subject to much case law 
and dispute over many years (as set out above). 
 

14. The draft Care and Support Bill clarifies the boundary between the responsibilities of local authorities and 
the NHS.  It does not seek to alter that boundary, but instead to express it in a more transparent way which 
fits with the new Framework for NHS continuing healthcare, and will reduce misunderstanding and 
challenge. 
 

15. The aim of clause 21 is, so far as possible, to reproduce the current prohibitions on what a local authority 
may do as part of its provision of social care.  Clarity on this boundary is important in the (separate) process 
of assessing whether an individual’s needs amount to a primary health need – which would mean, under the 
current National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care, they would 
be entitled to NHS Continuing Healthcare. 
 

16. The main prohibition is set out in clause 21(1) which provides, in essence, that a local authority may not 
meet needs set out in clauses 17 to 19 by providing or arranging something that is required to be provided 
under the National Health Service (except where doing so is simply incidental or ancillary to something else 
they are doing to meet needs). 
 

17. Clause 21(2) provides a regulation making power which enables provision to be made to adjust and clarify 
that boundary – by for example, specifying types of services which, despite the prohibition, may be provided 
by a local authority, or by specifying matters which are not to be considered as incidental or ancillary for 
these purposes. 
 

18. Clause 21(3) and clause 21(8) together aim to reproduce the current specific prohibition in section 49 of the 
Health and Social Care Act 2001 which prohibits a local authority from providing or arranging for the 
provision of nursing care by a registered nurse. 
 

19. Clause 21(4) aims to reproduce the current provision in section 26(1C) and (1D) of the National Assistance 
Act 1948. 
 

20. Section 26 of the 1948 Act deals with arrangements a local authority may make with a voluntary 
organisation, or any person other than a local authority, for the provision of accommodation in discharge of 
its duty under section 21 of the 1948 Act. 
 

21. Section 26(1C) currently provides that no such arrangements may be made for the provision of 
accommodation together with nursing without the consent of such Primary Care Trust (PCT) as may be 
determined in accordance with regulations (PCTs would be the body responsible for meeting the cost of the 
nursing element of such placements). 
 

22. Section 26(1D) currently provides that this requirement to obtain the consent of the relevant PCT does not 
apply where there is a need to place someone in such accommodation as a matter of urgency, although such 
agreement should be sought as soon as practicable afterwards. 
 

23. Clause 21(4) seeks to reproduce the effect of this current requirement, with the references to PCT now 
being references to clinical commissioning groups. In addition, this clause acknowledges that making such 
arrangements would be contrary to the direct prohibition in clause 21(3) against “arranging” such provision 
and also, arguably, contrary to the prohibition in clause 21(1). Local authorities clearly currently make such 
arrangements (subject to the requirement in section 26(1C) of the 1948 Act to obtain consent). It is the 
intention that they should continue to be able to do so. Consequently, and for the avoidance of doubt, 
clause 21(4) makes it clear that, despite the prohibitions in 21(1) and 21(3), the local authority may make 
such arrangements, provided it has first obtained the necessary agreement – except in an urgent case where 
such placement may be made without first obtaining consent.  
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24. Clause 21(5) provides (as now) that in such urgent cases the local authority must seek to obtain consent as 

soon as feasible thereafter.  
 

25. The intention, overall, is that there should be no change from the present situation. 
 

26. Clause 21(6) provides that regulations may require a local authority to make arrangements for determining 
disputes with the NHS as to whether a particular services is or is not something that is required be provided 
under the NHS. Regulations may also may require the local authority to be involved in processes for 
assessing someone’s health needs and how they should be met. As with the provisions discussed above, the 
aim of this provision in clause 21(6) is to enable the current arrangements to continue in a changed 
legislative landscape. 
 

27. Currently, both local authorities and PCTs are directed, under the NHS Continuing Healthcare 
(Responsibilities) Directions 2009, as to their respective responsibilities in the process for assessing and 
establishing whether a person has a primary health need and thus is entitled to NHS continuing healthcare. 
Most of these directions are addressed to the PCT but certain elements are addressed to local authorities. 
Those elements addressed to local authorities require them, in effect, to cooperate as appropriate with the 
PCT in carrying out its assessment as to whether a person has a primary health need and also to make 
appropriate local arrangements for settling any disputes between the authority and the PCT as to whether or 
not that person’s needs do amount to a primary health need. 

 
28. With effect from April 2013, those directions will be revoked and the National Health Service 

Commissioning Board and Clinical Commissioning Groups (Responsibilities and Standing Rules) 
Regulations 2012 will come into force. These regulations cover many matters but they include, in respect of 
assessments of eligibility for NHS continuing healthcare, the imposition of requirements on clinical 
commissioning groups which mirror in practically every respect the requirements currently imposed on 
PCTs by the 2009 Directions. The intention is that, when the 2009 directions are revoked with effect from 
April 2013, new directions will be made addressed solely to local authorities and restating those provisions 
in the current directions which are addressed to local authorities. In this way, the current arrangements for 
assessing eligibility for NHS continuing healthcare will continue after April 2013 as both local authorities 
and the relevant NHS body will be subject to the same requirements as currently. 

 
29. The intention of this provision in clause 21(6) is to enable a similar “bridging” provision to be made in due 

course. The clause enables regulations to be made which impose on local authorities requirements similar to 
those currently imposed by the directions. The intention is to enable the current NHS continuing healthcare 
assessment processes to continue as now and there is no policy shift. 



Draft Care and Support Bill     226 
 
 
 

 
 

Note 10. The relationship between Equality Act regulations and Part 1 of the draft Care and Support Bill. 
 
1. Lord Mackay and Dr Wollaston queried whether a carer of a person with addictions would be excluded 

from support under the draft Care and Support Bill because regulations made under the Equality Act 
exclude addiction to alcohol, nicotine or any other substance [other than prescribed drugs] from protection 
from discrimination under that Act.  

 
Background  
 
2. The Equality Act 2012 protects people from discrimination in various contexts. In particular, the Act 

provides protection from direct discrimination "because of a protected characteristic." The protected 
characteristics are: age, disability, gender reassignment, marriage and civil partnership, pregnancy and 
maternity, race, religion and belief, sex and sexual orientation.  

 
3. Disability is therefore a protected characteristic for the purposes of the Equality Act. This form of protection 

can apply not only to disabled people, but also to people who are treated less favourably because of their 
association with a disabled person. In other words, a carer can be protected from discrimination, for 
example in their work place. 

 
Response 
 
4. The meaning of disability for the purposes of the Equality Act is not relevant to the draft Care and Support 

Bill. There is no definition of disability in the draft Bill. The provisions of the draft Care and Support Bill 
apply to adults who are in need of care and support, for whatever reason, including because of an addiction, 
and to adults who are carers of a person in need of care and support, which may include carers of a person 
with an addiction.  
 

5. Clause 12 would enable regulations to be made requiring a local authority, in carrying out an assessment 
(and this could include an assessment of an adult with an addiction) to have regard to the needs of their 
family. This “whole family approach” would enable the local authority, in determining the degree and type 
of support needed by the adult, to take into account what a young carer is doing – and ensure the young 
carer is not taking on inappropriate caring responsibilities. 
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Note 11. The reference in the summary of consultation responses to prevention of need  
 
Introduction 
1. Clause 7 places a new duty on local authorities to provide or arrange services that help prevent or delay the 

development of needs for care and support, or reduce the care and support needs of those who have them. 
This clause was supported by respondents, many of whom noted the importance of prevention and were 
pleased to see it reflected. Other comments received included the topics noted below. We are considering 
the responses to the consultation.  

 
A focus on prevention  
 
2. Some respondents to the consultation suggested that the draft Bill as a whole could go further towards an 

‘asset based’ approach, as described in the Government’s White Paper, that supports people to prevent or 
delay their entry into the social care system including through early planning and information. 

 
3. This ‘asset-based’ approach seeks to recognise the role of the local community in maintaining and 

developing people’s well-being, with much less reliance upon service solutions and enabling more 
contributions from citizens, families and communities.  Although the White Paper clearly supports this 
agenda, there was a view expressed that the draft Bill as a whole remains centred on processes such as 
assessment and eligibility decisions which encourage a focus on ‘deficits’ (i.e. what people are not able to 
do), and support only for those with the highest levels of need.  A number of respondents thought this could 
be better balanced, to improve access to universal, low-level early interventions which may prevent needs 
from escalating. 

 
Charging 
4. Subsections (3) and (4) of clause 7 allow for regulations to permit local authorities to charge for the 

provision of preventative services. Some consultation responses expressed concern about charging for 
preventative services.  Local authorities currently charge for the arrangement or provision of services 
including those that fall outside of their statutory duties (including preventative services), for example by 
charging a small fee for keep-fit classes or a monthly charge to cover the costs of installing telecare.   

 
5. Removing this power may prevent the provision of preventative services and/or the affordability of such 

services. Local authorities will only be permitted to charge for preventative services to the extent to which 
regulations enable them to do so.   

 
Joint working 
 
6. Some respondents commented that local authorities must be able to discharge this function jointly with 

other partners. The ability to discharge jointly is already provided for in clause 7(1) and (5).  
 
Joint Strategic Needs Assessment and Joint Health and Wellbeing Strategy 
 
7. Respondents also commented that the clause should link to the Joint Strategic Needs Assessment, the Joint 

Health and Wellbeing Strategy and Health and Wellbeing Boards. Local authorities (among others) will be 
under a duty to have regard to the Joint Health and Wellbeing Strategy when exercising its functions.  

 
8. Section 116A of the Local Government and Public Involvement in Health Act 2007 will require local 

authorities and CCGs to prepare a Joint Health and Wellbeing Strategy as to how to meet the needs 
included in the Joint Strategic Needs Assessment under s116 of the same Act. Section 116B requires the 
local authority and its partner CCG to have regard to the strategy when exercising any of its functions; this 
will include its functions under clause 7.  These legal obligations are clearly relevant to the proposed new 
duty on local authorities, and should be consistent. 
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Note 12. Current local authority financial flexibilities  
 

1. Local authorities typically operate on 2-3 year financial settlements giving the ability to make forward 
planning in their spending arrangements. They are also able to carry forward both over and underspends at 
year end. Together these flexibilities allow local authorities to invest upfront in services on the basis of 
future savings, without the restrictions of financial years. 

 
2. There is a statutory duty of co-operation between NHS bodies and local authorities in section 82 of the NHS 

Act 2006, which states that when exercising their functions, NHS bodies and local authorities must co-
operate with one another to secure and advance the health and welfare of the people of England and Wales. 
This can include arrangements allowing for delegation of certain NHS and local authority health-related 
functions and/or an agreement for pooling resources, delivered under a statutory agreement under section 
75 of the NHS Act 2006, or through payments made to a local authority under section 256 of the 2006 Act.  

 
3. There are many good examples of pooled budgets, in particular Care Trusts, which have largely pooled all of 

their social care funding with health monies, via a section 75 agreement. Many section 75 arrangements will 
be multi-year agreements, reviewed on an annual basis. 

 
4. Although recent study by the Audit Commission indicates that around 5% of health and social care services 

are jointly commissioned via section 75 (mainly for specialist services such as learning disabilities and 
mental health), this does not mean that services in the main are not jointly planned, commissioned and 
provided, only that formal ‘pooled budgets’ are not the only approach to joint working. 

 
5. The NHS Operating Framework for 2012-13 states: 
 

‘PCT clusters will need to continue to transfer the social care funding within allocations to local authorities to 
invest in social care services to benefit health and to improve overall health gain. Transfers will need to be 
made via an agreement under Section 256 of the NHS Act 2006.’ 

 
6. £622m this year has been allocated to PCTs, to transfer to councils for spending on social care services that 

also benefit health. This can include services to support joint working at the interface between health and 
social care including falls prevention and crisis response. Early figures show that around £168m of this 
£622m is forecast to be spent on reablement services and that £78m of the £300m reablement funding to 
PCTs is set to be transferred to local authorities to lead on. 

 
7. The 2010 Spending Review set out plans for Community Budgets which would enable partners to redesign 

public services in their areas, agreeing outcomes and allocating resources across different organisations. The 
four ‘Whole Place’ sites are the Tri-borough (Kensington & Chelsea, Hammersmith & Fulham, and 
Westminster), Greater Manchester, Cheshire West and Chester and Essex. 

 
8. The Community Budget sites have addressed a broad range of service reform. The case for change set out by 

the sites in relation to health and social care theme is built around improving patient experience, managing 
budget deficits, introducing sustainable and better coordinated models of care and reinforcing the 
interdependencies between health and social care services. There is also a focus on the unreleased potential 
of self-care and stronger communities and their assets. The Department intends to build upon the work of 
the Community Budgets pilots in future policy development. 

 
April 2013 local authority financial flexibilities  
 
9. We are currently working to ensure that in the new NHS architecture: 

• CCGs, NHS (Foundation) Trusts and local authorities can continue to use NHS Act flexibilities, 
for joint investment in health, social care, public health and wider wellbeing services for the whole 
population. 
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• Arrangements are in place for pooling funds, lead commissioning and integrated provision. CCGs 
and local authorities may also make joint commissioning arrangements.  

• Joint working with public health services, where local authorities will have the flexibility to use the 
ring-fenced public health grant for pooling if there will be a demonstrable effect on public health 
outcomes.  

 
10. Government has committed to continue the drive to achieve greater integration of health and social care 

services and to break down the barriers between health and social care funding. The Health and Social Care 
Act 2012 imposes duties as to promoting integration on: 

• The NHS Commissioning Board; 
• Monitor; 
• clinical commissioning groups (CCGs). 

 
11. The Act also places health and wellbeing boards under a duty to encourage integrated working. 

 
12. Provisions in the Health and Social Care Act 2012 ensure that partnership arrangements and pooling of 

funding can continue in the new system architecture under section 75 and section 256 of the NHS Act 2006 
(see paragraphs 2 and 3). These NHS Act flexibilities allow for funding to flow across councils and NHS 
bodies, for example for joint commissioning and the social care transfer monies (£1bn in 2014). 

 
13. Health and wellbeing boards must for the purpose of advancing the health and wellbeing of the people in 

their area, encourage commissioners of health and social care services to work in an integrated manner. 
They must provide advice, assistance or other support as they think appropriate to encourage the making of 
arrangements under section 75 of the NHS Act 2006 in connection with the provision of health and social 
care services. Local authorities can arrange for health and wellbeing boards to exercise their functions and 
this could include functions exercisable by local authorities under section 75 arrangements. These 
arrangements include arrangements for the pooling of funds. Thus functions under section 75 
arrangements, including functions of the local authority can be delegated to the health and wellbeing board, 
via section 75 arrangements.  

 
14. The NHS CB has a duty to encourage CCGs to enter into section 75 arrangements where this would secure 

that health services are provided in an integrated way, or in a way that is integrated with social care or 
health-related services and this would improve the quality of healthcare services including the outcomes 
achieved or reduce inequalities in access to or outcomes achieved from those services. 

 
15. Funding transfer from the NHS to social care in 2013/14 has been communicated to the NHS via Gateway 

reference 18568. This states that ‘the Department will make directions to the [NHS Commissioning] Board, 
under Section 256 of the 2006 NHS Act’ to transfer funding from the Commissioning board to local 
authorities. 

 
Future development of local authority financial flexibilities  

 
16. The draft Care and Support Bill would introduce important powers and duties that would further  

prevention and integration, including: 
•  a duty to promote integration; 
• a duty to cooperate both; 

o generally, and 
o in specific cases; 

• a duty to provide preventative services; and 
• ensuring people have clearer entitlements through: 

o a national minimum eligibility threshold will make access to care more consistent; and  
o for the first time all carers will have the right to an assessment . 
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17. Subsections (3) and (4) of clause 7 would allow for regulations to permit local authorities to charge for the 
provision of preventative services. This would allow local authorities to continue charging for the 
arrangement or provision of services including those that fall outside of their statutory duties (including 
preventative services), for example by charging a small fee for keep-fit classes or a monthly charge to cover 
the costs of installing telecare. Local authorities would only be permitted to charge for preventative services 
to the extent to which regulations enable them to do so. 

 
18. The Care and Support White Paper Caring for our future identified that there is a need to encourage new, 

innovative forms of investment to fund the upfront costs of preventative care, and that the limited evidence 
base on the financial benefits of preventative interventions is inhibiting  investment. Therefore the 
Department made two commitments in the white paper to address these issues: 

  
• to develop, in a number of trailblazer areas, new approaches to investment, such as Social Impact 

Bonds (SIBs). Under SIBs care commissioners pay providers by results for the provision of 
preventative services. On the promise of these payments, care providers are able to attract social 
investors to pay for the upfront costs of the intervention. This tool ensures taxpayer funding is 
used only if services successfully improve the quality of outcomes. 

 

• to ensure that there is a single bank of evidence for preventive interventions in care and support to 
improve the way evidence is accessed and used to support evidence based commissioning of 
preventative services. 
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Note 13. Education and training funding reforms – education and training levy  
 
Background 
 
The White Paper 
 
1. The White Paper consultation, Liberating the NHS: Developing the Healthcare Workforce, set out the 

Government’s proposals to support the development of the healthcare workforce to enable equity and 
excellence in healthcare. It highlighted that: 
 

“All providers of healthcare services will pay to meet the costs of education and training. Transparent 
funding flows for education and training will support the level playing field between providers”.  

 
2. To meet these requirements, the White Paper proposed two areas of policy development – the introduction 

of a tariff based system of funding and the potential to raise funds through the introduction of a levy based 
system on providers. 
 

3. The White Paper highlighted  that the introduction of a levy system would be: 
 

“ a significant change and it is sensible to take some time to develop the proposals to ensure that the 
appropriate legislation is in place, that the administrative arrangements are appropriate and 
proportionate and, most importantly, that the provision of education and training and the provision of 
services are not unnecessarily disrupted by the introduction of the levy.” 
 

Response to the White Paper 
 
4. The consultation on the White Paper sought views on the introduction of a levy. Many respondents felt that 

proposals should be developed slowly, with widespread consultation, to avoid any unintended 
consequences. Some expressed the view that a levy should not be introduced until the new system 
architecture is embedded, and others felt that a levy cannot be safely introduced until the education and 
training tariffs are implemented.  
 

5. The NHS Future Forum response to the White Paper stated that they felt the proposed levy system was a 
good idea, but one with potential consequences. They expressed particular concern regarding the impact of 
such a system on third sector and local authority employers. The recommendation of the future forum was 
that a levy on all employers of NHS trained staff should be modelled in detail following wide consultation 
with the third sector and commercial health care providers to ensure that whilst a level playing field is 
achieved, any unintended consequences do not occur. 
 

6. The Health Select Committee supported the idea of a levy to provide a more transparent and accountable 
system of funding for education and training in the health and care sector. Although, evidence to the Health 
Select Committee raised concerns regarding the impact of the levy, particularly on the voluntary and 
independent sectors, the Committee believed that it was possible to construct workable exemption 
arrangements to cover these cases.  

 
Policy development on education funding reforms 
 
7. Significant progress has already been made on funding reforms through the development of tariffs for 

funding education and training. These tariffs will start to be implemented from April 2013 and will require 
substantial transitional arrangements to ensure that organisations are not unnecessarily destabilised during 
implementation. Given the current issues with the transparency and equity of payments to providers of 
education and training, it is felt that the introduction of these tariffs should be the priority. This aligns with 
the view of the Health Select Committee that the introduction of tariffs should attract a “sense of urgency”. 
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8. To ensure the benefits of the transparency provided by a levy are fully realised, providers need to be clear 
about the costs and benefits of the NHS education and training system. This will only be possible when the 
tariffs for funding education and training are in place. It is felt therefore that any push to introduce a levy 
system in parallel to the introduction of tariff would be too destabilising to the system.  
 

9. DH officials have continued to work with stakeholders regarding the development of a levy system. To 
ensure that the development of a levy is managed appropriately, and that any potential unintended 
consequences are fully understood and mitigated, further work is required. It is expected that this work will 
include significant consultation with stakeholders.  Recognising the amount of further work required, we 
have therefore not included provision for a levy in the draft Bill. 
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Note 14. Health Research Authority: Publication of research results and role in health research on animals 
 
1. At the session on the 13th December, the Joint Committee asked for further detail on the role the Health 

Research Authority will play in ensuring research data is published. This note covers the Health Research 
Authority’s (HRA) role in relation to the publication of the results of clinical trials of medicines and the 
publication of results from other types of research. 

 
2. The note also covers a question members of the Committee asked concerning whether the HRA role will 

have a role regarding the regulation of research on animals. 
 
Publication of research results 
Publication of the results of clinical trials of medicinal products 
3. The Medicines for Human use (Clinical Trials) Regulations 2004 (the “Clinical Trials Regulations”) provide 

that a clinical trial of a medicinal product may be conducted only if: 
• it has been authorised by the licensing authority (the MHRA),and 
• an ethics committee established in accordance with Part 2 of the Clinical Trials Regulations has given a 

favourable opinion. 
 

4. Clause 73 of the draft Care and Support Bill would make the Health Research Authority (HRA) a member 
of the UK Ethics Committee Authority (established under Part 2 of the Clinical Trials Regulations) which 
has responsibilities for establishing, recognising and monitoring ethics committees that give an opinion on 
the ethics of research under the Clinical Trials Regulations.  The Clinical Trials Regulations implement an 
EU Directive relating to the implementation of good clinical practice in the conduct of clinical trials of 
medicinal products for human use.   
 

5. Under the Clinical Trials Regulations (Schedule 3, Part 1, paragraph (1)(q)), applications for an ethics 
committee opinion are expected to include details of any agreement on the policy for publication of the data 
produced by the trial and the procedures for providing participants with updated information during and 
after the trial.  Under regulation 50, it is a criminal offence to provide false or misleading information in the 
course of making an application for an ethics committee opinion.   

 
6. The Government is committed to transparency in the area of clinical trial data.  From next year, greater 

transparency and the disclosure of trial results will be achieved via the development of the European Union 
clinical trials register108, which will make the summary results of interventional trials of medicinal products 
(other than phase 1 adult trials) conducted in the EU publicly available.  This implements Article 57(2) of 
Regulation (EC) No 726/2004 and Article 41(2) of Regulation (EC) No 1901/2006.  There is also a strong 
focus on transparency in the EU Clinical Trials Regulation currently under consideration by the EU 
Parliament.  In addition, the Government welcomes work being undertaken by the life sciences industry 
itself to develop schemes of voluntary publication of clinical trial data such as the initiative recently 
announced by GlaxoSmithKline (GSK)109. 
 

7. Lord Warner asked for more information about how the HRA relates to the Medicines and Healthcare 
products Regulatory Agency (MHRA) in this area. 
 

8. The MHRA has responsibilities for regulating medicines and medical devices.  It is responsible for the 
authorisation of clinical trials of medicinal products and for the approval of clinical investigations of 
medical devices.  All clinical trials of medicinal products and most clinical investigations of medical devices 
require a favourable opinion from an ethics committee, either under the Clinical Trials Regulations or 
under the Medical Devices Regulations 2002.   The MHRA is the enforcement authority for the purposes of 

                                                       
108 https://www.clinicaltrialsregister.eu/ 

109 http://www.gsk.com/media/press-releases/2012/GSK-announces-further-initiatives-to-tackle-global-health-challenges.html 
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the regulations and the MHRA and the National Research Ethics Service have a memorandum of 
understanding on reporting of non-compliance or serious breaches to support enforcement action.   

 
Publication of other research results from research, other than clinical trials of medicinal products 
9. Clauses 69-72 provide for a system of Research Ethics Committees (RECs) to review applications for health 

research and social care research where: 
• there is a legislative requirement for approval by a REC (other than a clinical trial which falls within the 

remit of the Clinical Trials Regulations), for example research involving exposure to ionising radiation, 
or  

• where the Health Research Authority’s guidance states it is good practice to obtain approval of a REC.   
 

10. Clause 69(1) places a duty on the HRA to ensure the ethics committees it establishes or recognises provide 
an efficient and effective means of assessing the ethics of health and social care research.  Under the draft 
clauses, the HRA will continue to be responsible for providing RECs with the training, guidance, standard 
operating procedures and quality assurance to support them to identify the relevant ethical issues, including 
the ethical issues associated with the publication of research findings, and consider them appropriately.   
 

11. Clause 69-72 therefore provide for the continuation of the National Research Ethics Service currently run 
by the HRA Special Health Authority (SpHA).    

 
12. Just as with clinical trials of medicinal products, as part of ethics review researchers are asked whether 

research will be registered on a public database, and how they intend to report and disseminate the results. 
The decision by an ethics committee to give a favourable opinion will include consideration of these plans 
for registration and publication in the same way as ethics committees considering clinical trials consider 
publication plans.  Ethics committees review a wide range of research relating to NHS and adult social care 
services in England, not just clinical trials.  There are circumstances where it may not be appropriate, or 
possible for research findings to be published for example a small study undertaken for educational 
purposes or where intellectual property needs to be protected.   

 
13. The HRA SpHA intends to monitor and identify researchers, funders and institutions that are, or are not, 

registering or publishing research according to the assurances they have provided to the ethics committee. 
The HRA expects to begin this early in 2013.   

 
Health research on animals 
14. The regulation of health research on animals is strictly controlled by the Home Office.  The Health Research 

Authority will not be responsible for regulating research on animals; this research will continue to be 
regulated by the Home Office under the Animals (Scientific Procedures) Act 1986 which safeguards 
laboratory animal welfare while allowing important medical research to continue.  
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Department of Health - supplementary evidence 

 
Introduction 
 
This is a supplementary memorandum to the Committee. It is intended to provide responses to a set of 
questions the Committee asked on the draft Care and Support Bill (Part A), provides further information in 
response to some specific questions from the Committee’s Call for Evidence (Part B), and provides clarification 
and further information in response to questions arising during evidence sessions (Part C).  
 
PART A 
 
Responses to questions from the Committee 
 
Clause 1 
 
Impact on young carers and parent carers  
 
The Department of Health is aware of concerns that have been expressed1 about the Act’s potential to add to 
the legal complexity concerning the rights of parent carers and young carers.   
 
Question: Does the Department of Health accept that this is a potential difficulty and if so, what steps does it 
anticipate taking to address this difficulty? 
 
The Department of Health is in discussion with the Department for Education about how best to address the 
concerns that have been expressed, including the implications for existing and planned children’s legislation. 
 
The Standing Commission on Carers and Carers Trust have organised a workshop on 6 February to explore 
further how the legislative framework can effectively support young carers. Both Department for Education and 
Department of Health representatives are attending and an invitation has been extended to the Committee to 
send it own representative(s). 
 
Adult definition  
 
The meaning ascribed to ‘adult’ appears to vary in Part 1 of the draft Bill. Clause 1(5) defines an adult, simply 
as someone aged 18 or over. It would appear to follow that the ‘well-being’ provisions (clause 1) are intended to 
apply to (amongst others) carers.  However, at times, clause 1 appears to give ‘adult’ a more restricted meaning 
– since it distinguishes between an ‘adult’ and a carer (clause 1(3)(e)).  Part 1 of the Bill has a number of 
instances of this kind – eg clause 3(3); 6(2); clauses 9 & 10; clause 31(3)(d) etc.   
 
Question : Given the intention is that the draft Bill will ‘clarify and simplify’, would it be possible for the 
Department of Health: (1) to look again at the use in Part 1 of the word ‘adult’; and (2) to make explicit that 
the well-being’ provisions in clause 1 are intended to apply to (amongst others) carers.  
 
The term ‘adult’ in clause 1 and elsewhere is intended, unless the context clearly denotes otherwise, to refer to 
and include both “an adult with needs for care and support”, and a “carer”, with these latter terms being used 
where it is necessary to distinguish between the two.  
 
However the Department of Health is happy to look again at the use of the term ‘adult’; and how to make more 
explicit that the well being provisions apply to carers.  
 
Clause 8  
 
The range of ‘services’ that can be provided.  
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Clause 8 provides an illustrative list of the care and support that can be provided to disabled, elderly or ill 
persons, carers and others.  
 
Question 1: Illustrative though the list is, it does not mention ‘holidays’; or ‘travel’; or assistance to take 
‘advantage of educational facilities’ (ie students studying at an FE or HE institution); or home adaptations – 
all of which have specific mention in the current legislation. Since the clause is ‘intended to provide some 
indication of the range of what a local authority can do’, can the Department of Health confirm that support 
of this kind is covered by clause 8? 
 
All of these examples are intended to be covered by clause 8, which is illustrative rather than exhaustive. 
 
Question 2: At present there is a relatively clear distinction between support services provided for a disabled, 
elderly or ill person and those provided for a carer.  Since these are now to be combined, there is a risk that 
local authorities may decide that a service is for a carer – which hitherto had been considered to be a service for 
a disabled person – and then to charge the carer for that support (eg social work; information; advocacy; 
respite care).  Does the Department of Health accept that this is a potential difficulty and if so, what steps it 
anticipates taking to address this difficulty? 
 
It should be clear from the assessment and care and support plan, or support plan, whose needs are to be met by 
the provision of a particular kind of service. The draft Bill makes specific provision about cases in which a carer’s 
needs for support are to be met by care and support (such as respite care) being provided to the adult needing 
care. (See clauses 15(3) and 19(1)(c), (4) and (5).) The effect is that the financial assessment, and any charge, 
would fall on the adult needing care, not the carer. 
 
Clause 14  
 
Charging 
 
At present primary legislation1 stipulates (in relation to non-residential services) that a charge cannot be more 
than it is ‘reasonably practicable’ for the person to pay.  This statutory protection is not present in clause 14. 
Under clause 14 local authorities can charge for the support it deems a carer / disabled, elderly or ill person to 
need. Clause 8 lists (amongst other support) social work, advocacy and information.   
 
The previous legislation said that charges for non-residential care should be reasonable. However, while the 
Department issued statutory guidance on how local authorities should design their charging policies, what it was 
“reasonable” to charge was never defined. In future, to ensure that charges for care and support are reasonable, 
regulations must specify an amount below which an adult’s income must not fall after charges have been 
deducted. 
 
Question 1: Is the policy intention that ‘services’ such as ‘social work, advocacy and information’ will be 
charged for – as historically this has not been the case? 
 
The Department does not intend to require local authorities to charge for types of support which have 
previously been provided free.  Local authorities will retain discretion to charge or not charge for a wide range of 
types of care support, but will not be able to impose charges for any types specified in regulations under clause 
14(4).  These regulations will require that types of support which are currently provided free – for example, 
equipment and minor adaptations – continue to be provided without charge. 
 
Question 2: Given that there is now no distinction between what is available for a carer / disabled, elderly or ill 
person, there is potential (as noted above) for carers to be charged for a wide range of local authority 
interventions.  At present most local authorities do not charge carers for ‘carers’ services.  Is the policy 
intention that carers now be charged for support that gives them respite from their unpaid caring roles? 
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At present, although local authorities do have a power to charge carers for the support they receive, most do not 
charge for most types of support, reflecting the critical contribution which carers make to the well-being of those 
they care for.  The draft Bill does not set out to change this position.  It consolidates the existing discretion to 
charge, but does not presume or intend that charging for carers’ support will become usual practice. 
 
In particular, the draft Bill makes clear that meeting a carer’s needs may involve providing a service direct to the 
person they care for, rather than direct to the carer (for instance, replacement care, in order to allow the carer to 
have a break).  In these cases, the local authority must assess the resources of the person cared for, on the 
principle that the person directly receiving the service would pay any charge – even if provided in order to meet 
the carer’s needs.  The person to whom the service is provided must agree – and where this is not the case, the 
draft Bill requires the local authority to consider alternative arrangements. (See clauses 15(3) and 19(1)(c), (4) 
and (5).) 
 
Clause 17 (4)  
 
Self-funders who lack requisite mental capacity 
 
Clause 17(3) entitles a ‘self-funding’ adult who has the requisite mental capacity to require a local authority to 
meet their needs (subject to paying for this).  Clause 17(4) however creates a substantial additional hurdle for 
a self-funder who lacks the requisite mental capacity.  Such a person would not in general have the right if they 
had (for example) a Lasting Power of Attorney (LPA) - even if the LPA is unwilling or unable to make the care 
arrangements.  Even if there is no LPA or equivalent, the duty would not arise if the local authority decided 
that someone (for example a family ‘carer’) was ‘in a position’ to provide support on the person’s behalf. 
 
Question 1: Does the Department of Health accept that this difference exists? 
 
Question 2: If such a difference exists, can it explain why a self funder lacking the requisite mental capacity 
should have a lesser right in cases such as this? 
 
 
The Department of Health takes on board these comments, and will consider whether any changes are 
necessary. It is not the Government’s intention to create a disparity. 
 
Clause 21  
 
NHS Continuing Care  
Clause 21 appears to make a material change to the boundary in law between the responsibilities of local 
authorities for care and support, and those of the NHS for health care.  
At present, section 21(8) National Assistance Act (NAA) 1948 provides that social services cannot provide care 
home accommodation if a power or a duty to provide the accommodation exists under the NHS Acts. Clause 
21 would appear only to restrict social services provision to situations where there is a duty, rather than a 
power, under the NHS Acts.  
 
In R v. North and East Devon health authority ex p Coughlan1 the Court of Appeal interpreted the meaning of 
the s21(8) NAA 1948 prohibition in terms of the quality and the quantity of the nursing care: in relation to 
quantity it used the phrase ‘merely incidental or ancillary to the provision of the accommodation’ and in 
relation to ‘quality’ it described this as ‘of a nature which it can be expected that an authority whose primary 
responsibility is to provide social services can be expected to provide’. Clause 21 would appear only to 
incorporate the ‘quantity’ restriction – ie ‘incidental or ancillary’ and not the ‘quality’ restriction.   
 
Question1: Is the policy intention of the Department of Health to make some (even ‘minor’) change to the 
boundary in law between the responsibilities of local authorities for care and support, and those of the NHS for 
health care? 
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This clause deals with setting the boundary of local authority responsibilities for adult social care. It sets it by 
reference to what the responsibilities of the NHS are, but does not itself make any provision as to what those 
NHS responsibilities are, as that is a matter for the legislation that governs the NHS. 
 
It is not the intention to make any changes to what is the current boundary of what a local authority may do. We 
are satisfied the clause, which includes a regulation making power to enable provision to be made to clarify the 
limits of the local authority's powers where necessary, enables us to ensure that the current policy on continuing 
healthcare can be maintained. 
 
Question 3: If there is no such policy intention, could the department explain why the reference to a ‘power’ 
under the NHS Acts (present in s21(8) NAA 1948) is not found in clause 21 and why the reference to the 
‘quality’ prohibition found in the Coughlan judgment is not found in clause 21? 
 
As indicated above, it is not the policy intention to make any changes to the current boundary. 
 
Previously, in the case of the provision of accommodation under section 21 of the National Assistance Act 1948, 
local authorities had been prohibited from providing anything that was “authorised or required” to be provided 
under the NHS Acts, in other words, things which the NHS had the “power” to provide and things which it was 
under a duty to provide. It was acknowledged by the Law Commission in its report that there was sometimes 
uncertainty as to what services might have been so “authorised”. In the case of other welfare services, those 
provided under section 29 of the 1948 Act, the prohibition was set at anything that was “required” to be 
provided under the NHS Acts.  
 
The Department considers that the adoption of the clear boundary (in all cases) at what is “required” to be 
provided under the NHS Acts, combined with the new regulation making power to enable provision to be made 
to clarify and regulate the details of what a local authority may do or not do around that boundary, is sufficient 
to enable the current boundary to be maintained. This additional flexibility afforded by the regulation making 
power is particularly desirable given the new NHS landscape in which services may be authorised or required in 
different ways and by different bodies from previously.  
 
We do not consider therefore that the boundary will be changed under this provision. The power exists to 
ensure that the boundary is maintained at a point comparable to the present one and in a way that is flexible 
enough to take account of recent changes to the NHS landscape.  
 
Regarding the “quality” prohibition, the Department does not consider it is necessary to incorporate the exact 
wording of the second limb of the case-law derived “quantity and quality” test. We consider that the formulation 
of the clause, combined with the regulation making power in the case of areas of uncertainty, incorporate the 
necessary elements of the “quantity and quality” test. However, as this point has also been raised in the 
consultation exercise, the Department will be giving further consideration to whether the existing drafting is 
sufficiently clear. 
 
Clause 24  
 
Care and support plans  
 
The White Paper (p.53) talks of people having ‘control of their own care and support, so they can make 
decisions about the options available’.  In furtherance of this objective, it states that the Government ‘will give 
people an entitlement to a personal budget’.  Clause 24(1)(e) makes a personal budget mandatory for each care 
and support plan.   
 
Question 1: Does the Department of Health consider there to be a difference between giving ‘an entitlement’ 
and making something mandatory? 
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Normally, a personal budget will be mandatory, as part of the care plan, and this is provided for in clause 
24(1)(e). But there is power for regulations under clause 24(12) to set out any cases or circumstances where a 
personal budget is inappropriate. 
 
Question 2: Does the Department of Health consider that personal budgets are suitable for everyone? 
 
The Government is keen to see as many people as possible provided with a personal budget to ensure choice and 
control is maximised. However, in some circumstances (such as short-term support) a personal budget may not 
be the most appropriate method to meet needs. Section 24 (12) of the draft Bill provides power for regulations to 
remove the requirement to include a personal budget in specified cases or circumstances. 
 
Question 3: Has the Department of Health ascertained what proportion of adults receiving social services 
support lack the requisite capacity to exercise choice and control over a personal budget, and if so, what is its 
estimate of this proportion? 
 
The Department does not centrally hold data on the proportion of adults receiving social services who lack 
capacity. 
 
The personal budget is the statement of the amount the council assesses as the cost of meeting the adult’s needs. 
In being provided with a personal budget as part of the care and support plan, a person can choose to meet their 
needs in a variety of ways depending on the level of responsibility they wish to exercise: 

a) as an account managed by the council or a third-party, with services provided in line with the 
individual’s wishes, 

b) as a direct payment, or 
c) a combination of the above. 
 

Question 4: If the department envisages carers taking on a role in such cases (i.e. assisting in the making of 
decisions and / or the managing of the personal budget) then: (a) what additional support (if any) does the 
Department of Health anticipate providing to carers to facilitate this role; and (b) is it anticipated that carers 
will be charged if they receive such support (pursuant to clause 14 or otherwise)? 
 
This question will apply where it is agreed the personal budget is taken as a direct payment.  The recipient of the 
direct payment can choose to manage the direct payment themselves, ask their carer to assist, or engage a third 
party organisation to provide support.  Local authorities can provide advice and information to support people 
in managing a direct payment.   
Where the direct payment recipient asks a carer to assist with managing the direct payment, they could use some 
of the payment to pay the carer to provide this support – unless the carer is a close family member living in the 
same house, as it is proposed that regulations will prevent this except in exceptional circumstances (as is the 
current approach).  
 
In circumstances where the adult has asked their carer to provide support in managing the direct payment, the 
carer will not be charged separately by the local authority. 
 
Question 5: If the department envisages that advocates will take on a role in such cases (i.e. assisting in the 
making of decisions and /or the managing of the personal budget) then: (a) does the department have an 
estimate of the additional cost that this support will place on the public purse; and (b) is it anticipated that 
that the person lacking the requisite mental capacity will be charged for such support (pursuant to clause 14 or 
otherwise)? 
 
Costings for all people with eligible care needs to be offered the appropriate level of support to assist in the 
making of decisions and /or the managing of the personal budget were set out in the impact assessment 
accompanying the Care and Support White Paper110. For some, this may be met with an explanation of how they 

                                                       
110 http://www.dh.gov.uk/health/files/2012/07/IA-Independence-choice-and-control-IA-7062-AnnexB-PDF-1458K.pdf 



Draft Care and Support Bill     240 
 
 
 

 
 

can use their personal budget; while others may require and benefit from more in-depth assistance – from 
independent advice, to brokerage, through to advocacy. These terms have not been included on the face of the 
draft Bill at clause 2, but will be covered in guidance. 
The impact assessment set out that additional central funding would be required to local authorities to provide 
the appropriate level of support: 
 

Year 2 Year 3 Year 4 Year 5 Year 6 Year 7  Years 8-10 

£2.5m £10m £22.5m £32.5m £50m £50m £50m 

 
A person lacking the requisite mental capacity would not be charged for the services of an advocate.    
 
Clause 25  
 
Personal budget amount 
 
Clause 25(1)(a) requires that personal budgets include a statement from the local authority as to what it 
‘assesses as the cost of meeting those of the adult’s needs which it is required or decides to meet … ’.  The direct 
payment legislation1 requires that the amount of a direct payment, is the amount ‘the authority estimate to be 
equivalent to the reasonable cost of securing the provision of the service concerned’.   
 
Question 1: Does the Department of Health intend that the amount of a personal budget should be ‘equivalent 
to the reasonable cost of securing’ the care and support requirements of the adult in need? 
 
Question 2: If the department does consider that the amount of a personal budget should be equivalent to the 
reasonable cost of securing the care and support requirements of the adult in need, would it be prepared to 
change the wording of clause 25 to make this clear?  
 
The personal budget represents the amount which the local authority assesses as the cost of meeting the adult’s 
needs. It is therefore an amount which is sufficient to meet those needs.  
It is therefore the view of the Department that the wording of clause 25 does not need changing. 
 
Clause 31  
 
Continuity of care when an adult moves 
 
Clause 31 does not appear to address the possibility of what happens if a ‘receiving authority’ fails to act in the 
way it is required to, by the clause.  The particular problem being that if an adult has moved to a new 
authority area and the receiving authority has not completed its assessment / care and support arrangements 
and fails to comply with its clause 31(6) duty meet the newly arrived adult’s needs (and any carers). 
 
Question: Does the Department of Health consider that this problem may arise, and if so 
Does it believe that this difficulty could be avoided by the sending authority retaining responsibility in such 
cases (as, for example, provided for in clause 4 Social Care Portability Bill (HL Bill 78))?  
 
The Department does not envisage local authorities refusing to comply with their legal obligations and risk the 
likelihood of legal action being taken against them.  We believe that it is essential that the receiving authority is 
responsible for the care and support of the individual once he or she has moved into their area as it can provide 
information and advice on the local care market which the sending authority is unlikely to have access to.  This 
will ensure that the receiving authority can support the person in putting in place suitable care and support 
arrangements that meet the needs as assessed by the sending authority until the receiving authority has carried 
out its own assessment as required by clause 31(3). 
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Clauses 39 and 41  
 
Transition for children to adult care and support 
Clauses 39 and 41 restrict the ‘pre-18 assessment’ to those who are being provided with services under s17 
Children Act 1989.   
 
Question: Given: (1) that many disabled children only have social care and support needs on becoming 18 
(since prior to this their needs are provided under the Special Education legislation) and few young carers 
appear to receive services under s17 Children Act 1989; and (2) that local authorities would only have a 
discretion to assess under clauses 39 and 41:– why does the Department of Health consider it necessary to place 
such significant restrictions on the pool of people who can ask for an assessment? 
 
We know that the experience of young people and their families in transition from children’s to adult’s services 
is often not good enough. Clauses 39 to 41 are specifically intended to address this by smoothing the transition 
between children’s services and adults services.   
The policy intention is to ensure that, where a local authority provides services in respect of a child that might 
constitute care and support (or support to carers) under the draft Bill, and there has been a request for an 
assessment under clauses 39 – 41 in advance of the child’s 18th birthday, that any services being provided do not 
stop as a result of them reaching 18 but continue until decisions have been made as to any entitlement under the 
adult provisions.  The draft Bill therefore contains transitional provisions for children receiving services as 
children in need under  under s.17 of the Children Act 1989.  However, we are aware that children may also 
receive services under other legislative provisions, for example s.2 of the Chronically Sick and Disabled Persons 
Act 1970 or s.2 of the Carers and Disabled Children Act 2000.  Accordingly, we are considering whether to 
revise the draft Bill to include children receiving services under any other relevant provisions. 
 
During consultation on the draft Care and Support Bill we heard from some people that clauses 39-41 are a 
positive development, but we have also heard that some people think they do not go far enough,  in particular 
because they do not provide for young people who are not receiving services as children.  We are considering 
this and welcome the views of the Joint Committee.  
 
The draft Children and Families Bill impacts on the proposition in the first part of this question. It introduces an 
integrated Education, Health and Care Plan (EHCP) for children and young people with more complex needs 
which can run up to the age of 25.   
 
PART B 
 
Further information in response to questions in the Committee’s Call for Evidence 
 
Q7. If it is found necessary to stage the implementation of the care and support provisions of the draft Bill, in what 
order should they be implemented?  
 
The Department’s intention remains to implement the care and support provisions in the draft Bill from April 
2015, subject to the passage of the legislation, and we do not believe that staging will be required.  The 
Department intends to work with local government and other partners in advance of April 2015, including in 
the production of regulations and statutory guidance, to ensure that local authorities are ready to implement the 
provisions in full. 
 
Q10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and support? 
Are they the same for the duty to provide information?   
 
The Law Commission’s report (May 2011) discussed this in detail and made a specific recommendation that any 
new statute should place a duty on local authorities to provide information and advice services in their area. This 
was further supported by the report of the Commission on Funding of Care and Support. Evidence is that 
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information alone is insufficient for many people to find their way through the care ‘system’ and to make 
appropriate decisions on or plan for the care and support options that are available to them.  
 
The benefits attached to the duty on local authorities to ensure its population has access to both information and 
advice are that people will make better decisions about their care and support arrangements. Advice that helps 
people to use information to plan for and make good personal decisions about their care and support will benefit 
local authorities by maximising opportunities for reducing people’s future care needs, through reablement or 
prevention services, for example. A duty restricted to information alone raises the risk of people using that 
information in ways that may not be to their individual or collective benefit.      
 
The term “information and advice” has been used in clause 2 of the draft Bill as a generally understood phrase 
that is intended to incorporate both: 
 

• the more passive delivery of information or facts – for example, answers to: “How do I obtain an 
assessment of my care and support needs?”, or, “Who should I contact to do this?”; and 

 
• the more active delivery of access to support necessary for citizens to make decisions on an appropriate 

course of action regarding their well-being, care and support – for example, answers to: “What kind of 
care and support arrangements might help me achieve the outcomes I want?”, or, “What are the merits 
or risks for the individual of different support arrangements?” 

 
The intention is that clause 2 provides a high-level framework for the duty on local authorities to ensure that its 
citizens both have information and understand how best to use it in coming to their own judgements and 
decisions about how to meet their individual care and support needs. For some, this may be met with an 
explanation in a leaflet or on a web-site; while others may require and benefit from individual discussion 
through their assessment and care and support planning in a variety of depth – from independent brokerage to 
advocacy. These terms have not been included on the face of the draft Bill as there are a range of service 
definitions and therefore interpretations of what they mean. It is intended that meeting people’s individual 
requirements to help them come to decisions on their care and support arrangements will be covered in greater 
detail in guidance.  
 
Through the consultation, a number of respondents have suggested that the active element within clause 2 be 
made more explicit by an extension of the phrase to “information, advice and assistance”. We would welcome 
the Committee’s views on this. 
 
Q14. What are the risks and benefits associated with self-assessment for care and support as proposed in the draft 
Bill?   
 
The intention of the regulation making power in clause 12 is to enable an adult to co-produce their self-
assessment with the local authority.  We know from work undertaken by the Social Care Institute for Excellence 
on behalf of the Department, that self-assessment is developing and evolving but the current picture is varied.  
Enabling this power will help to ensure that  self-assessment is integrated into the assessment process.   
 
The Law Commission report into adult social care sets out a comprehensive list of the benefits and risks of 
placing self-assessment in statute. The Law Commission came down on the side of setting out how self 
assessment fits into the assessment process in guidance rather than in regulations.  On balance, the Department 
decided that taking a power to prescribe this in regulations would be the best method to support the integration 
of self-assessment in to the assessment framework. 
 
Q15(a). What are the best ways to increase the numbers of people identified as carers?  
 
A number of the Carers Strategy Demonstrator Sites funded by the Department of Health in 2009 and 2010 
sought to explore different ways of identifying and engaging with carers. These are reported in the independent 
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evaluation of the sites, ‘New approaches to supporting carers’ health and wellbeing’, conducted by CIRCLE at 
the University of Leeds.111 
 
Sites which succeeded in identifying large number of carers used a combination of techniques, tailoring 
initiatives for target groups of carers, including those from black and ethnic minority communities and those 
caring for people with specific conditions such as dementia or mental ill health. There was a widespread view 
among the sites that avoidance of the term “carer” in marketing materials was important in engaging with those 
new to support services.  
 
Effective techniques that the sites used included:  
 

• carer awareness training for GPs and other healthcare professionals;  
• carer awareness raising among education staff; 
• carer support workers directly employed to identify carers in hospitals and GP practices; 
• carer champions in GP practices and on hospital wards; 
• quick and easy referral procedures for GPs, e.g. to provide a carer with a break from their caring 

responsibilities; 
• information displayed in hospital wards and GP surgeries, markets, shops and at  community events; 
• working with local pharmacists and retailers to help people identify themselves as carers, e.g. 

information leaflets in prescription bags; 
• promotional work through local media; 
• working with community groups and faith groups and a wide range of voluntary organisations. 

 
Partnerships and networks were found to be important, for example with GPs and health care professionals, 
with youth centres and education establishments and outreach work with black and ethnic minority community 
organisations or local community centres.  
 
Gaining the trust of carers through face-to-face methods, for example on hospital wards or in GP surgeries, was 
often considered by the sites to be more effective than websites, posters, advertisements and leaflets. In one site, 
mental health community and hospital teams were very successful in identifying and referring carers for 
support.   
 
(b) What are the risks and benefits of placing a duty on public bodies to identify carers?   
 
While the Government agrees that it is important to support adults with caring responsibilities to identify 
themselves as carers so that they can access relevant information, advice and support, there is a risk of alienating 
individuals who have taken on a particular role in society if we impose a duty on public bodies to identify them. 
Various studies have shown that those who care often do not readily identify themselves as carers – they may 
not immediately see themselves as a carer, may not wish to accept the label, or may care for someone who is 
reluctant to make contact with providers of care and support. Identifying oneself as a carer can also be bound up 
with personal values, cultural expectations and beliefs about family responsibility or with feelings of obligation, 
responsibility and love. People should be allowed to work through what caring means for them in their own way.  
Identification as a carer should remain the personal choice of the individual concerned.  
 
There is a risk that identification on its own would achieve very little. It could result in public bodies focusing on 
a “tick box” action with no significant effort to engage proactively with carers. The proposed new duty on local 
authorities to facilitate the provision of information and advice services is more likely to benefit carers by 
encouraging them to acknowledge their role and to obtain the support (whether self funded or not) to do that 
role well and confidently and to pursue opportunities for a life of their own alongside caring.  
 

                                                       
111 http://circle.leeds.ac.uk/news/new-report-new-approaches-to-supporting-carers-health-and-well-being/  
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We know at present many carers simply see no point in discussing their role with any professionals because they 
assume there is no support available. The provisions in the draft Bill to put carers on an equal footing with care 
users in terms of assessment and eligibility criteria will provide more of an incentive for carers to self identify 
than at present.  
 
In addition, the provision within the draft Bill to make regulations about having regard to the family in a care 
user’s assessment will enable us to highlight the importance of identifying the contribution of young carers as 
part of a whole family approach in assessment and development of a care and support plan for adult care users. 
This will help to ensure that adult social care takes the action they need to take so that young carers are not 
undertaking inappropriate caring roles.  
 
Q16. Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability?  
 
Any future changes to the system of funding of care and support in line with the capped costs model would be 
likely to require local authority charging regimes to be harmonised. The draft Bill provides powers to make 
regulations setting out how a person should be assessed for charging for all care and support. 
 
Q17. The White Paper says that assistance with care and support needs will be subject to a reasonable charge. Do 
the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear?   
 
The White Paper says: “We also want local authorities to help people who are funding their own care and 
support to make choices, plan and arrange services. The draft Care and Support Bill sets out our plans to 
enable everyone to request the assistance of their local authority with the development of a care and support 
plan for their eligible needs. This will be part of the local authority’s offer to everyone in its area with care and 
support needs. It would be subject to a reasonable charge for those who can afford it.” 
 
This is provided for in the draft Bill in clause 17(3), which requires the local authority to meet an adult’s eligible 
needs where the adult has financial resources above the limit set in regulations, but has nonetheless asked the 
local authority to meet their needs.  This is intended to enable all adults with eligible needs to request the 
support of the local authority, regardless of their finances.  That support will include an entitlement to a care and 
support plan, as well as having their needs met in the usual way. 
 
The draft Bill also provides for a power for local authorities to charge an additional administrative fee for 
providing this support, over and above what may be charged for the costs of the actual care provided.  This 
provision is in clause 14(1)(b).  This fee will enable local authorities to be able to offer this support to a broader 
range of adults, without incurring extra costs arising from the arrangement of a support package.  It would only 
be charged to those who can afford it (as determined by the financial assessment), and any charge must be 
reasonable, according to general public law principles. 
 
PART C 
 
Prevention clause 
In addition, officials from the Department were asked by the Chair of the Joint Committee during an evidence 
session on 9 January112 whether the duty in clause 3 for local authorities to shape the care and support market 
applies to preventive services. We would like to clarify the position. 
 
Our intention was for the clause as to cover all care and support needs, including preventive services. We believe 
that the clause as it stands accurately reflects this intention, but we will consider further whether changes to 
clarify this position are necessary. 
 

                                                       
112 http://www.parliament.uk/documents/joint-committees/Draft%20Care%20and%20Support%20Bill/HC%20822-

ii%20Wednesday%209%20January%202013%20Uncorrected.pdf  
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Market position statements 
The Department also undertook to provide the Committee with further information about market position 
statements: 
 
Local authorities can provide intelligence to the market through market position statements. These statements 
set out the local authority’s ambitions for working with care providers to encourage the development of a diverse 
range of care options. They can include statements about local demand for different care and support options, 
the local authority’s vision for care and support, and commissioning policies and practices.  
 
These statements provide a powerful signal to the market by summarising important intelligence and explaining 
how the local authority intends to commission services in the future, and encourages development of high 
quality provision to meet the needs and goals of the local population. 
 
We are offering every local authority support to develop their market position statement, and their market 
shaping capacity more widely, through the Developing Care Markets for Quality and Choice Programme. This 
programme offers support for all English local authorities to help develop local care markets that meet local 
needs and to improve their commissioning. 
 
The programme was launched by Minister of State for Care Services Norman Lamb in September 2012, and will 
run until January 2014. 
 
January 2013 
  



Draft Care and Support Bill     246 
 
 
 

 
 

Department of Health - supplementary evidence 

 

Policy statement on care and support funding reform and legislative requirements 

 

1. Following the Government’s announcement to implement a new funding model for adult social care, based 
on the recommendations of the Commission on the Funding of Care and Support, this document sets out 
further detail on what the new system will mean and how it may be legislated for.  It will support pre-
legislative scrutiny of the draft Care and Support Bill.  

2. Section 1 of this document describes the case for change, and the Government’s objectives in bringing 
forward these proposals for a reformed system. In particular, it is envisaged that the new funding model will 
provide greater fairness and certainty for people faced with the costs of care, either now or in the future. 

3. Section 2 describes how this would work for individuals and the changes that might be provided for in 
legislation, including where revisions might be required to the proposals set out in the draft Care and 
Support Bill.  Provisions to enact these reforms would be included when legislation is introduced. 

 

Section One  

The new approach to care and support funding 

 

The case for change 

4. The current system offers little financial protection for the cost of care and support.  The report by the 
Commission on the Funding of Care and Support, and Caring for our Future: progress report on funding 
reform, set out in detail the difficulties this creates for people receiving care and support. 

5. The Commission found that because care needs are unpredictable, individuals and families are unable to 
know what care costs they might face in the future.  A quarter of people may need to spend very little, but 
one in ten people will have more serious care needs, and will face care costs in excess of £100,000 (see Figure 
1 below).  Those who pay the most are likely to be those with long-term chronic disabilities such as 
dementia, which mean that they need care and support for a long period, whilst those without significant 
care needs spend very little, if anything, on care. People feel it is unfair that if they have budgeted carefully 
through their working life, they feel you are penalised because they receive little or no help. 
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Figure 1: Percentile distribution of expected lifetime care costs for people currently aged 65 (2009/10 
prices). Source: Commission on the Funding of Care and Support 

 
6. Under the current system, if someone has a care need, their local authority will carry out an assessment of 

their financial income and assets to determine how much they should contribute to the costs of their care.  
If the person goes into residential care, their housing assets will also be taken into account, and they will 
continue to pay for their care until they only have £23,250 left, at which point they will receive state support.  
Once someone qualifies for state support, their local authority will assess how much they can still afford to 
contribute towards the cost of their care. 

7. Only a small proportion of people ever experience catastrophic costs.  However, in the worst-case scenarios, 
people have had to sell their home or exhaust their life savings to pay for their care.  People with low 
housing wealth can be particularly adversely affected (see Figure 2 below).  Someone with a house worth 
£100,000 with indicative lifetime residential care costs of £100,000 would lose around 80% of their assets.  
Faced with the same care costs, an individual with a house worth £400,000 would only lose 25% of their 
assets. 
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Figure 2: Indicative proportion of assets depleted under the current system for someone with very high 
residential care costs, by level of assets on going into care. Source: Commission on the Funding of Care and 
Support. 

 
8. The Commission on the Funding of Care and Support concluded that the heart of the problem is the lack of 

an effective way for people to protect themselves from catastrophic costs.  Unlike in other areas of our lives 
– pensions, healthcare, home insurance – there is limited private insurance against high care costs. People 
cannot pool their risk through insurance, so they are exposed to unlimited costs and cannot use their 
savings effectively.  

9. There is very little that people can do to effectively plan and prepare for their care needs in later life.  In the 
worst case, people hoard assets to ensure they have enough for care needs, rather than using them to 
improve their health and wellbeing, including spending to prevent care needs or more generally to 
contribute to economic growth.  

10. The Government agrees with the Commission’s view that people should contribute to their care costs where 
they have the ability to do so.  However, the current system does little to reward prudent financial 
management and forward planning: people may fear that with no limit on care costs, every pound saved 
could potentially be used to pay for care costs. The current system therefore creates uncertainty for all, and 
fear and distress for the worst affected, who also tend to be the most vulnerable and frail. Those who have 
saved throughout their lives can lose almost everything, including their house. 

11. The problem of extremely high costs for care also applies to working age adults with care needs.  The 
current system requires people aged 18 to 64 with care needs to contribute towards their care fees if they 
have the means.  This causes distress to them and their families, as they are unable to financially plan in the 
usual way for the future, potentially impeding their quality of life. 

 

Changes to the current system 

12. We accept the recommendations of the Commission and will: 

• place a cap of £61,000 in 2010/11 prices (equivalent to £75,000 in 2017/18)  on the costs an individual 
has to pay to meet their eligible care and support needs113 for adults resident in England; 

                                                       
113 A person’s “eligible” needs for care and support are those needs which meet the national minimum threshold, to be specified in regulations. 
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• set the cap for those who turn 18 with eligible care and support needs at zero, and set a lower cap for 
those of working age; 

• for adults in residential care, set the upper capital threshold for means-tested support at £100,000 in 
2010/11 prices (equivalent to £123,000 in 2017/18).  This will be higher than for other types of care, to 
reflect the fact that the value of the person’s home is taken into account when determining how much 
the person pays towards their care; and, 

• for adults receiving residential care, increase the lower threshold for the means-test from its 2010/11 
value of £14,250 in line with indexation, which subject to assumptions would mean a starting value of 
around £17,500.  

13. The cap will provide financial protection for eligible needs for care and support. Individuals will remain 
responsible:  

• for a contribution towards general living costs. In domiciliary care, people remain responsible for non-
care expenses such as utilities and rent.  In residential care, they will pay a contribution of around 
£10,000 in 10/11 prices (equivalent to around £12,000 in 2017/18) to help meet expenses associated 
with room and board; and,   

• for the cost of paying for additional services, such as having a spare room for family visits in a care 
home.   

14. The new system will come into effect from April 2017, subject to the passage of legislation.  Due to the 
economic circumstances, we have chosen a cap slightly higher than the Commission recommended.  The 
reforms will still deliver certainty and peace of mind for people, as the Commission intended.  

15. The Commission’s report recognised that the care and support system should be sufficiently flexible and 
responsive to evolve over time.  The Government accepts the Commission’s recommendation each of the 
values should increase over time.  

16. In summary, when the reforms take effect from April 2017, we estimate this will mean a114: 

• £75,000 cap; 

• £123,000 upper capital limit in residential care; 

• £17,500 lower capital limit in residential care; and, 

• Around £12,000 contribution to general living costs. 

17. In addition, we have accepted the Commission’s recommendations to introduce deferred payments and a 
national minimum threshold for eligibility.  The Government has already committed to introducing these 
reforms from April 2015, subject to legislation. 

 

Effects of the reforms 

18. A new system based on the cap and extended means-test, will define a clear and fair partnership between 
individuals and the Government, with shared responsibility for care costs.  People will still have 
responsibility for their initial care costs, but if they are unlucky enough to need a lot of care, they will not 
face catastrophic costs. 

19. The increase to the upper capital threshold for adults in residential care removes the cliff-edge in the 
current financial assessment.  This will result in a gradual increase in state financial support.  Adults with 
the least wealth will receive financial support towards their care costs and avoid the risk losing all their 
assets before they reach the cap. 

                                                       
114 This is based on the latest HMT GDP deflator figures and assumes a long‐term care cost inflation rate of 2.5%. 
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20. The cost of meeting all people’s eligible needs will count towards the cap – rather than their financial 
contribution.  The additional financial protection provided by the cap and the increased upper capital limit 
will provide people with financial protection for their care needs, significantly reducing the proportion of 
assets they need to spend on care, as shown in Figure 3 below. 

 
Figure 3: Possible asset depletion for people who enter residential care and have lifetime care costs of 
£150,000 with a £75k cap and extended means test of £100k.  Source: internal DH analysis 

 

Benefits of the reform 

21. There is significant consensus from the care and support sector that the cap will lead to greater peace of 
mind and a subsequent improvement in quality of life.  Our work with the care and support sector confirms 
that, as the Commission itself suggested, the new model will also bring wider benefits in addition to greater 
financial protection.  

Improved well-being 

22. The financial protection offered by the cap and extended upper capital limit will lead to increased well-
being.  Currently, people cannot protect themselves from high care costs as they might want.  The reforms 
give people a fixed amount to plan for, such as they have when they buy car insurance with an excess for the 
first £250 of a claim, rather than facing the full cost of replacing the car.  Having this smaller, known 
amount to plan for will help people feel protected against using most of their wealth to pay for care.   

23. This will benefit everyone, not just the 16% of older people who need care who currently face care costs of 
£75,000 or more, by allowing them to plan on the basis of how much they might have to spend.  People 
renew home insurance, even if they have not claimed on it the previous year, in order to feel protected 
against a financial loss.  Some people will never claim on their home insurance, but will still buy it.  The 
analogy applies to those who do not reach the cap, they still benefit from the cap as they feel protected 
against the cost.   
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24. In the current system, some people delay buying care for as long as possible to mitigate the risk of losing 
everything by having to pay for care.  Removing this risk by giving people a limited liability that they can 
realistically plan for will make it easier for people to buy care when they need it.  Not only will this reduce 
unmet need, this can also prevent people’s needs deteriorating and leading to more expensive care in the 
long run.  

Space for financial services products 

25. Some people may choose to plan their finances by using financial products.  The current options for people 
to protect themselves are limited to immediate needs annuities.  The financial services industry support the 
reforms, since the limit on people’s care costs will provide greater incentives to provide relevant products 
that people see the benefit of purchasing. 

26. The Government expects the financial services industry to work creatively to amend existing products and 
develop new products that support people in making choices about how to plan for their care costs. 

People make informed choices about their care 

27. In the current system, many people funding their own care will have very little contact, if at all, with their 
local authority.  Many stakeholders view the introduction of a cap on care costs as a potential “game 
changer” because it will encourage people to make contact.  

28. In the new system, people with care needs will need to contact their local authority, who will assess their 
needs and calculate the cost of meeting them. This will provide an opportunity for self-funders to access 
information and advice from their local authority and to make choices about the care services available in 
their local area.  

29. This in turn will make care services more responsive and more personalised, helping to drive up quality and 
create a more diverse care market. 

Reduced gaming of the system 

30. There are large incentives in the current system for people who would otherwise not receive financial 
support to hide their assets to gain access to Government support.  Limiting the amount that people have to 
spend on care costs would reduce this incentive and make it more likely that people would pay their fair 
share. 

31. The cap and extended means test are a significant improvement on the current system.  Combined with 
other reforms we intend to take forward from 2015, people will be supported to make informed choices 
about the best care for them, which they can pay for in a way that best suits them.  These reforms include: 

• a national minimum threshold for eligibility, which will help remove the variation in access to care, 
depending on where people live; 

• universal deferred payment agreements for people in residential care, which will give people the peace 
of mind that they will not have to sell their home in their lifetime to pay for care; and  

• information and advice on paying for care costs, which alongside a wider strategy to help people when 
care needs arise, will provide people with information and support to plan and prepare for their care 
costs. 

 

Costs of the reforms 

32. The Commission recognised that implementing the cap and extended means-test will have a cost to 
Government.  This includes the additional cost of services for all adults, the cost of local authorities carrying 
out more assessments and a change in the amount of disability benefits payments local authorities can use 
towards the cost of care (since people receiving state-funded residential care are not eligible for some 
disability benefits). 
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33. We anticipate the costs will be £1bn a year by the end of the next Parliament, and have set out our plans for 
meeting those costs in the next Parliament.  We will work with authorities to ensure implementation is 
proportionate and fair to everyone. 

 

Distributional impact of the reforms 

34. The Government has undertaken analysis to understand who benefits from the additional expenditure.  
Figure 4 demonstrates the distribution of current spending in the social care system, and the distribution of 
spending after the introduction of the cap. 

35. The current system is highly progressive, as it provides support to those with less than £23,250.  Care and 
support remains progressive following introduction of the cap and extended means test, with the most 
being spent on the lowest quintile.  

 
Figure 4 – Public expenditure on care and support for older people by wealth quintile of care users 
(2012/13 prices).  Source: DH internal analysis 

 

36. Adding the universal cap to the means-tested system necessarily leads to additional expenditure on people 
above the lowest quintile – these are the people who face the prospect of losing everything to pay for care. 

37. In terms of welfare gain, it is the people who lose the greatest proportion of their assets that will see the 
biggest improvement in their well-being.  These are the least wealthy home owners, those in the middle of 
the wealth distribution, as shown in figure 3. 
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Section Two 

 How the reformed system will work  
and the required legislation 

 

38. The Government will need to establish the capped cost system in law, to set the framework for the reforms.  
In addition to establishing the cap itself, the process by which an individual enters the capped costs system, 
and how their progress towards the cap is measured and recorded over time, will need to be provided for.  
Finally, legislation should provide for what happens when a person reaches the cap. 

39. Each of these stages, summarised below, will require primary and secondary legislation, necessitating a 
number of changes to the legal framework set out in Part 1 of the draft Care and Support Bill.  This section 
of the document sets out our current thinking on legislation to inform pre-legislative scrutiny of the draft 
Bill. 

 

 

40. Since the means-test threshold changes do not need any change to primary legislation, and the deferred 
payments provisions are already in the draft Bill, the detailed explanations in this section will focus on the 
provisions required to make the cap work. 

41. This section sets out what happens for individuals in each of these stages and what may be required in 
legislation to enable this to happen.  

Setting the cap level 

42. The cap will enable individuals to plan and prepare for their care costs.  The cap will be set at £75,000 in 
2017 for those aged over pension age when it first comes into effect. 

43. It is expected that the level of the cap would be specified in regulations.  This approach would allow 
flexibility to amend the level of the cap over time, for example to reflect changes in the cost of care, without 
a requirement to amend primary legislation (see section on care and cap indexation).  It is also envisaged 
that the Secretary of State would use these regulation-making powers to ensure that the scheme remains 
affordable and sustainable over time, following review at regular / fixed intervals. 

44. The power to make regulations specifying the level of the cap would also provide a power for the Secretary 
of State to amend the cap, and to specify different levels of the cap for different age groups, by reference to 
the age at which a person first has eligible care and support needs.  This would allow for different caps to be 
set for different age groups. 

Assessment  

Setting the cap   Assessment  Measuring costs Reaching the cap 
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45. The process for assessing individuals can be split into four sections, each of which is explained below.  
Firstly, people would need to contact their local authority and for an assessment of their care and support 
needs, to determine what costs count towards the cap.  Individuals would be able to choose how much 
support they want from their local authority to meet their needs, and have their finances assessed separately 
to see if they qualify for financial help.  Everyone with eligible needs would have their needs monitored and 
their progress towards the cap reviewed over time. 

Assessment – Initial contact and assessing needs 

46. Individuals must have their care needs assessed, before they can enter the capped cost system.  As now, an 
adult, or someone acting on their behalf, will contact their local authority to discuss their care needs.  The 
local authority will carry out an assessment (under clause 9 of the draft Bill), and work with the individuals 
and their family to identify their needs and the outcomes they wish to achieve. 

47. Under the provisions in the draft Bill, local authorities would assess people’s needs against a national 
eligibility framework.  If their needs are determined to meet the eligibility criteria (which will be set out in 
secondary legislation), then the person would enter the capped cost system.  The local authority would be 
required to calculate the cost of meeting those eligible needs, based on what it would expect to pay for care 
and support (see section below). 

48. People without eligible needs would not enter the capped cost system.  However, they will still be able to 
receive universal services, such as preventive services, and information and support.  They will also receive 
information and advice about how to meet the needs they do have, as is provided for in the draft Bill. 

49. The process of monitoring the individual’s care costs up to the cap will apply to all adults who have needs 
that meet the eligibility criteria, regardless of whether the local authority is actually meeting the person’s 
needs.  Where the local authority is not under a duty to meet the person’s needs, these people would still 
have their costs measured in order to start (or update) their progress towards the cap.  This might include, 
for instance, people who want to arrange their own care, or who have financial resources above specified 
limits (as set out in regulations under clause 15(6)). 

Assessment – Support from the local authority 

50. After their assessment, individuals will have information about their needs and the local authority’s estimate 
of the cost of meeting their eligible needs.  At this point, people will be able to make a choice about the level 
of support which they would like from the local authority in meeting their needs.   

51. Some people will want to organise their own care and pay for it themselves, without any extra support from 
the local authority.  In such cases, the person would not need to undergo a financial assessment.  To support 
this, the legislation would need to allow for people to decline a financial assessment (or “means-test”), to 
clarify that this does not need to be undertaken where the person has asked for this not to take place.  We 
expect that the local authority would also be required to inform the person of their ability to decline the 
financial assessment. 

52. Other people may want additional help from their local authority to arrange their care and support.  This 
could be financial or practical help.  In order to receive financial help, the local authority will conduct a 
financial assessment of an adult’s income and assets to determine whether they receive financial help 
towards meeting their eligible needs.  This process is already provided for in the draft Bill (clause 15). 

53. Financial support will be extended to those who have less than £100,000 (in 10/11 prices – rising to 
£123,000 by April 2017) in assets in residential care, depending on their income.  These provisions will be 
made through regulations.  Regardless of whether the adult receives financial support or not, or has chosen 
not to undergo a financial assessment, the costs of meeting all of their eligible needs will count towards the 
cap. 

54. An adult might have a financial assessment and find that they are required to pay for their own care.  In this 
case, they may choose to organise their own care, or they may choose to request the local authority to meet 
their needs, but fully funding their own care, as already provided for in clause 17(3).  If they exercise the 
ability to request support, the local authority will be under a duty to meet their needs. 
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55. The local authority may or may not be under a duty to meet the person’s eligible needs, depending on the 
person’s circumstances and choices as above.  However, in either case, the local authority would be required 
to provide the person with a personal budget, which sets out the amount which is calculated to be the cost of 
meeting their eligible needs: 

• for people whose eligible needs the local authority is under a duty to meet (under clause 17), the 
personal budget will be included in the care and support plan, as in the draft Bill; and, 

• for people with eligible needs, but where the local authority is not under this duty, a personal budget 
would be provided separately, as part of the information which the person would receive following 
their assessment. 

56. If the local authority is to meet the person’s needs, the personal budget will be determined through the care 
planning process.  It will therefore record the adult’s current care costs, based on their eligible needs at that 
moment in time.  However, there will be an adjustment if the amount specified in the personal budget 
includes an element of general living costs (see section on General Living Costs). 

57. If the local authority is not to meet the person’s needs, the personal budget would be ascertained by 
examining the individual’s eligible needs and assessing what the cost of meeting those needs would be, if the 
local authority were to do so – or “notional cost” of meeting the adult’s needs.  The personal budget would 
reflect this “notional cost”, with a similar adjustment if the amount includes an element of general living 
costs (see section on General Living Costs). 

Assessment – General living costs and additional costs 

58. If an individual’s needs are met in residential care then they will be expected to pay a contribution towards 
their general living costs (for costs such as food, accommodation and energy)115 of around £12,000 in April 
2017  This amount will not count towards the cap, and would need to be specified in, and subtracted from, 
the amount in the personal budget.   

59. The amount of general living costs will be set by the Secretary of State in regulations.  A new regulation-
making power will be provided for, and will enable both the amount to be varied (up or down) from time to 
time, and for different amounts to be set for different cases. 

60. An adult would still be able to buy more expensive services.   However, the amount that counts towards the 
cap will be the assessed amount to meet their eligible needs, to ensure that people in the same local authority 
area with the same needs reach the cap at the same time, regardless of their ability to purchase extra care. 

 

Assessment – Monitoring and reviewing progress over time 

61. A person’s needs can change over time.  To ensure that the individual continues to receive the right support, 
and that the costs that count towards the cap are an accurate reflection of their needs, the local authority 
would be required to keep personal budgets under review and reassess people’s needs as required.  For 
instance, if a person’s care needs increase, and the cost of meeting those needs also increase, the amount 
that counts towards their cap also increases. 

62. Where an adult’s needs are being met and there is a care and support plan, clause 26 of the draft Bill 
contains provisions for keeping this plan under review; this includes a requirement to carry out a new needs 
assessment and reconsider the eligibility criteria where appropriate (clause 26(4)). 

63. We expect that a similar duty to review will be required for adults who have a personal budget, but whose 
needs the local authority is not meeting.   The duty would be equivalent to the effect of clause 26.  The local 
authority will have a power to reassess the person if it has grounds to believe that their needs might have 
changed, and it should also be required to respond to reasonable requests by the adult (or their 
representative) for a reassessment. 

                                                       
115 We expect these costs to be set at around £12,000 per year at the time of implementation consistent with £10,000 in 10/11 prices put forward 

as an option by the Commission, increased in line with care cost indexation. 
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64. The local authority is to be required to review the personal budget at least annually, or on the reasonable 
request of the adult.  In both cases, the local authority is to be required to consult the adult in deciding 
whether to revise the statement, and to provide a written explanation of any changes, or to confirm that no 
changes are to be made. 

65. If an adult’s care needs no longer qualify for the cap, or if the adult refuses a reasonable request by the local 
authority for a re-assessment, then progress towards the cap will be frozen. The local authority will retain 
the record of progress made towards the cap up to this point. 

66. If the adult’s care needs subsequently increase, and qualify for the cap again, then their progress towards the 
cap will start from where they left off, accumulating at the rate which meets their current needs. 

 

Measuring care costs over time 

67. People will need to have their care costs monitored over time, to record their total accumulated costs and 
demonstrate progress towards the cap.  Where care costs change over time, for instance as a result of 
uprating for indexation, the total of their accumulated costs will need to be amended accordingly, so that 
they are not disadvantaged.  Both points are covered below. 

Measuring care costs over time – the Care Account 

68. Individuals should be kept informed by their local authority of their total care costs that count towards the 
cap – providing an annual update – and of any changes to the costs that count towards their cap, whether 
they are under a duty to meet their needs or not. 

69. Whether the local authority is meeting the person’s eligible needs or not, where they have a personal budget, 
the local authority will also be required to keep an up-to-date record of total costs accumulated over time.  
This record – called a Care Account – must be updated at least annually, and the person provided with a 
written statement to notify the total amount. 

70. A Care Account would also be provided to all people who have had a personal budget at any time since the 
implementation of the legislation, but who do not have either at the moment (for example, because they do 
not currently have eligible needs). 

71. The local authority would have to retain the record of the person’s Care Account until it is requested by 
another authority because the person’s ordinary residence has changed (see continuity of care below).  If no 
request is received from another authority, the original authority must retain the record until the end of the 
person’s life; or for 99 years. 

 

Measuring care costs over time – Care and cap indexation 

72. The price of care will change over time.  To reflect this, the level of the cap and the amount in the Care 
Account that count towards people’s cap will increase in parallel every year.   

73. This increase will be applied in a way that will ensure people with a Care Account would not be 
disadvantaged; a person who is 50% of the way towards the cap will remain 50% of the way towards the 
uprated cap.  This will ensure that the real value of the cap remains constant and the partnership between 
the state and individual is stable. 

74. It is envisaged that the legislation would provide for this to be automatically uprated annually, according to 
a defined measure, though the specific index has not yet been decided.  When the adult’s Care Account has 
been increased this way, the local authority will be required to inform the adult as part of the annual review 
statement. 

Measuring care costs – Moving between local authorities 
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75. If a person chooses to move to another area in England, the costs accumulated in their previous local 
authority should move with them and continue to count towards their cap. 

76. The process of taking care costs between local authorities would be provided for by an addition to the 
continuity of care provisions set out in clause 31.  Where the local authority is meeting the adult’s needs, 
both the personal budget (i.e. the current accrual rate) and the Care Account (i.e. the total accumulated 
costs) would be required to be passed from the sending authority to the receiving authority.  Such 
information would be included in the care and support plan. 

77. Further provisions are likely to be required for the receiving authority to adopt the Care Account from the 
date of the person’s arrival, and to continue to measure the adult’s care costs at the same rate in the personal 
budget as provided for by the sending local authority.  This requirement would continue until the receiving 
authority has carried out its own assessment and taken any other necessary steps, in accordance with clause 
31(7). 

78. Where the LA is not meeting an adult’s needs, similar principles should apply.  The process of notification 
of local authorities already set out in the draft Bill should apply, as should the requirements regarding 
provision of information and assessment. 

79. In addition, we expect that a new requirement would be placed on the sending local authority to share the 
Care Account, as well as other relevant information, with the receiving local authority.  The receiving local 
authority will be under a duty to continue to record the accumulated costs in the Care Account from the 
same point, either on the basis of the sending authority’s personal budget, or on the basis of its own 
assessment, once it has carried one out. 

Reaching the cap 

80. When a person reaches the cap, the local authority would come under the duty to meet the individual’s 
eligible care and support needs in accordance with clause 17, but may not charge for meeting those needs. 

81. The person will only be entitled to receive free care and support to the extent that the actual costs of that 
care and support do not exceed the amount specified as necessary to meet their eligible needs in their 
personal budget.  People will still be able to choose more expensive care, should they wish to do so, and 
would have to arrange to pay any additional amount above their personal budget. 

82. In many cases where a person reaches the cap, it is likely that they will already be having some or all of their 
care and support needs met by the local authority, so the effect of reaching the cap will simply be that the 
authority is no longer empowered to charge for meeting those needs under clause 14(1).  However, where a 
person who reaches the cap is not already having their care and support needs met by the local authority, 
the authority is to come under a duty to meet their eligible care needs at the point when the cap is reached. 

83. The person will also be expected to pay the required amount towards their general living costs, where they 
are in particular types of accommodation (see section on General Living Costs).  Therefore, the local 
authority should still be able to charge for this element of the total costs, where applicable, in cases where a 
person has reached the cap. 

84. Once an adult’s accumulated costs have reached the cap, the local authority should be under a duty to 
inform the adult. 

 

Additional notes 

Ordinary residence 

85. The local authority would only be under a duty to measure a progress towards the cap, or to meet eligible 
needs once the cap has been reached, if the person is ordinarily resident in its area, or of no settled residence 
but present in its area.  The ordinary residence requirement is currently covered by clause 17(1)(a) in 
relation to people whose eligible needs the local authority must meet. 
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86. The ordinary residence requirement should also apply to people in respect of whom there is no duty to meet 
needs but who are in the capped costs system (i.e. those who opt out before the financial assessment, or who 
do not meet the financial requirements and do not request the LA to meet their needs).  This requirement 
will be clarified in new provisions relating to the preparation of the personal budget and Care Account, as 
noted above. 

February 2013  
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Department of Health - supplementary evidence 

Draft Care and Support Bill - Additional notes to the Joint Committee on the Care and Support 
provisions 

 
1. The Joint Committee has asked the Department to respond on a number of issues that arose in the written 

evidence it received from stakeholder organisations.  Notes 1 to 5 respond to the questions the Joint 
Committee sent through on 31 January, and notes 6 to 9 respond to questions sent through on 07 February. 

 
Note 1 – Why the label of adult “serious case reviews” has been set aside in favour of Safeguarding Adult 
Reviews 
 
2. We considered the best way in which Safeguarding Adults Boards (SABs) might help local professionals 

learn from incidents that might have taken place in their own or another geographic area, in order to ensure 
that they do not take place again.  
 

3. Currently, Serious Case Reviews (SCRs) are one way in which agencies are able, but do not have to, share 
learning from incidents.  However, there is a lack of clarity about how agencies should coordinate and be 
involved with SCRs.   
 

4. Additionally, the term “Serious Case Review” has become associated as a particular type of process looking 
at deaths (mainly of children), apportioning blame and / or satisfying external scrutiny that a council (and 
partners) took a robust approach to the process of review. 
 

5. Serious Case Reviews is also a rather depersonalised term, perhaps detracting from the fact that behind the 
stories are individuals. 
 

6. We believe that introducing a new term, Safeguarding Adults Reviews, will help agencies to bring a new 
approach to Reviews, including a preventative focus. This ties in with some work SCIE is piloting on 
improving approaches to reviews, including taking a proportionate approach suited to the concern in 
question. 

 
 
Note 2 – Information on work to design a framework for care and support in prisons, in conjunction with 
local authorities and the National Offender Management Service. 
 
7. The Government gave a commitment in Caring for our future: reforming care and support to make clear its 

policy on the provision of adult care and support to prisoners. Officials in the Department of Health and 
National Offender Management Service are working with relevant stakeholders to develop a framework that 
will provide clarity on how local authorities can provide care and support to a prisoner.  The framework will 
cover local authority involvement in the assessment and provision of care and support for prisoners, and 
will also look at the continuation of services when the prisoner is released into the community. 

 
Note 3 - Where the central duty to provide equipment and adaptations now lies in the draft Bill and whether 
the draft Bill will maintain the effect of the Community Care (Delayed Discharges) (Qualifying Services) 
Regulations 2003, which ensure that equipment and adaptations up to £1000 and intermediate care or 
reablement (for up to six weeks) are provided free of charge. 
 
8. Equipment and adaptations will continue to be provided by the local authority in exercise of its duty to meet 

care and support needs. Equipment and adaptations are within the scope of clause 8 (how to meet needs). 
This follows the approach of the Law Commission which recommended that any list should be illustrative 
and non-exhaustive.   
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9. We intend that intermediate care (including reablement) for up to six weeks, and equipment and 
adaptations up to £1000 would continue to be provided free of charge under regulations made under clause 
14(4) of the draft Bill. 

 
Note 4 – whether equipment provided as part of a manual handling assessment will now be financially 
assessed 

 
10. Entitlement to manual handling equipment will continue to be assessed as it is now.  
 
Note 5 – Whether we are planning on providing any fresh guidance on reablement? 
 
11. Yes. We intend to issue new guidance on reablement following, and subject to, the passage of this 

legislation. 
 
Note 6 - the future legal status and operation of registers for severely sight impaired and sight impaired 
children and young people aged lower than 18 
 
12. Local authorities are under duties relating to disabled children under section 17 of the Children Act 1989; 

Schedule 2 of that Act requires that they maintain a register of disabled children, which would include deaf 
and blind children in their area. This is unaffected by the provisions in the draft Bill. 

 
Note 7 -  Regarding the provisions on charging, whether it should be made explicit, either on the face of the 
Bill or in regulations, that local authorities should not be able to charge for assessments  
 
13. Local Authorities are not able to charge for needs assessments. The provisions in the draft Bill would not 

change this. However, we will consider whether more can be done to ensure there is clarity on this point. 
 
Note 8 – How will Safeguarding Adult Boards coordinate and collaborate with other key agencies involved 
in safeguarding; will there be a memorandum of understanding? 
14. The Safeguarding Adult Board (SAB)'s role is to help and protect those people that might be the focus of a 

safeguarding concern, as outlined in the draft Bill. The SAB will do this by coordinating and ensuring the 
effectiveness of its members. Its core statutory members will be the local authority, the NHS CCG and the 
police. It will be for each SAB to establish protocols for collaborating with other key agencies. Each 
individual Board will have the flexibility to decide amongst themselves as and when any other persons 
should sit on the Board as appropriate (e.g. when relevant to a particular case or thematic safeguarding issue 
relevant to that area). It is likely, therefore, that the SABs will have much wider representation than the 
statutory requirements, as is the case now, if for no other reason that it is unlikely that it could achieve its 
objectives without that.  

 
Note 9 – Whether the collaborative network to support and spread the adoption of community-based 
approaches, to be established by the Think Local, Act Personal partnership with support from Public Health 
England, is up and running yet. 
 
15. This new network will be established as part of the 2013/14 Think Local, Act Personal programme, with 

support from Public Health England. 
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Note. Health Research Authority: Transparency, duty of co-operation and the embryo 
research.   

15. At the session on 31 January, the Joint Committee asked for further detail on whether other statutory bodies 
have a duty to promote transparency and whether the duty for the HRA and listed bodies to co-operate with 
each other requires any additions in relation to the HRA’s social care functions.  

 
16. The note also covers a question about the HRA’s role in relation to embryo research, further to the session 

on 07 February.  
 
Duty to promote transparency 
17. In the context of discussion about whether a duty on the HRA to promote transparency would be desirable, 

the committee asked for clarification on whether other statutory bodies have any duties to promote 
transparency.   
 

18. A number of regulatory bodies (including the Human Fertilisation and Embryology Authority, which 
licences embryo research, the Human Tissue Authority, which licences the storage of tissue for scheduled 
purposes including the purpose of research and the Care Quality Commission, which regulates the safety 
and quality of health and adult social care regulated activities) are required to have regard to undertaking 
their regulatory activities transparently.  However, there are no specific functions or duties to promote 
transparency by those they regulate, in their governing legislation.   
 

19. The Medicines and Healthcare products Regulatory Agency (MHRA) regulates medicines and medical 
devices and is the competent authority for the UK in respect of the EU directive on clinical trials.  As an 
executive agency of the Department of Health, the MHRA is not established as a statutory body in primary 
legislation.   
 

20. There are a number of requirements for companies to provide information to the MHRA including the 
results of all clinical trials relevant to the evaluation of the product concerned when applying for marketing 
authorisation of a new medicine (whether the results are favourable or unfavourable).  Following the 
marketing of a drug, licence holders are required to provide any new information, including data from 
clinical trials, that may have an impact on the drug's balance of benefits and risks. This includes data from 
clinical trials conducted both within and outside the terms of the licence. 

21. The current EU Clinical Trials Directive (2001/20/EC) and its implementing guidance requires the 
submission of a summary clinical trial report to the competent authorities by all sponsors for each 
completed trial, within one year of completion. The European Commission and the European Medicines 
Agency are currently developing the EU Clinical Trials Register to allow publication of these summary 
reports and this is anticipated to be available late in 2013. There is also a strong focus on transparency in the 
proposed Clinical Trials Regulation which is currently being negotiated in the EU. 

 
22. Since the adoption of Directive 2001/83 in 2005, the MHRA has published assessment reports following 

approval of new medicines.  These reports provide details   of the information on which the MHRA made 
its decision to approve marketing authorisation and include a summary of the clinical trials included in the 
application and evaluation by the MHRA in relation to the treatments or uses for which the company 
sought marketing authorisation.   

 
Duty of cooperation and social care 
23. The Committee asked whether any social care bodies, for example local authorities should be added to the 

list of bodies that would be under a reciprocal duty to cooperate with the HRA under clause 68(1).   
 

24. The bodies listed are those statutory bodies with national responsibilities in relation to the regulation of 
research.  A number of the bodies listed have regulatory responsibilities in relation to social care: 
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• The Care Quality Commission is responsible for regulating the safety and quality of both health care 
and adult social care regulated activities;  

• The Human Tissue Authority (HTA) is responsible for licensing the storage of tissue for the scheduled 
purpose of research. Any social care research involving obtaining and storing tissue samples would 
require a licence from the HTA, and 

• The Health and Social Care Information Centre has responsibilities in relation to the collection of 
information including information for both health research and social care research.   

 
25. Local authorities, other social care providers and NHS providers are responsible for deciding whether they 

have the capacity and capability to participate in a research study.  We have not placed a duty of 
cooperation on the HRA to cooperate with each and every provider.  However, under clause 68(3), the HRA 
is under a duty to promote the coordination and standardisation of practice relating to the regulation of 
health research and social care research.  In meeting this duty, we would expect the HRA to cooperate with 
health and social care providers with a view to helping streamline local approval processes.  Delivering this 
duty is fundamental to the HRA meeting its main objective of protecting and promoting the interest of 
participants, potential participants and the public in health research and social care research.   
 

Health research on embryos 
26. Where embryo research relates to people’s physical or mental health then it would fall within the definition 

of health research in clause 67(3). 
 

27. However, research involving the use of human embryos will continue to be strictly controlled by the 
Human Fertilisation and Embryology Authority (HFEA) in accordance with the Human Fertilisation and 
Embryology Act 1990, as amended.  The HFEA is responsible for the issue of licences for the use of human 
embryos for the purpose of research, which may include health research.  The HFEA requires embryo 
research proposals to be approved by a research ethics committee before a licence will be issued.   
 

28. The HFEA and HRA would be required by the provisions in the draft Bill to cooperate with one another in 
the exercise of their respective functions to co-ordinate and standardise practice relating to the regulation of 
health or social care research. 

 
February 2013 
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Devon County Council  

 
Devon County Council has prepared this response to the draft Care and Support Bill in discussion with social 
care users and providers in Devon. It has also drawn on views expressed by the Devon County Council People 
Scrutiny Committee.  
 
General 
 
1a) What is your view of Part 1 of the draft Bill (care and support)? 
Devon County Council welcomes the emphasis on citizens, carers, prevention, personalisation and integration 
in the “Caring for our future: reforming care and support” White Paper and in the draft Care and Support Bill. 
The County Council supports the Government’s plans for putting entitlement and individual choice and control 
at the heart of the delivery of social care and its intention to rebalance resources towards prevention, self help 
and community action. It is pleased to see the emphasis on quality, security of provision and a more skilled 
workforce. It looks forward to the benefits of a streamlined and simplified system for adult social care and 
support. The draft Bill aims to bring the existing disjointed and disparate legislation together to provide a 
coherent basis for adult social care and this is welcome. 
 
1b) In your view, are there omissions in this Part of the draft Bill? 
Having expressed support for the general direction of travel, the County Council has to express its 
disappointment that the draft Bill does not take the Dilnot Commission’s recommendations further forward and 
perpetuates the lack of clarity about the long term funding of social care.  
  
 2) Has the Government made it clear what it aims to achieve in the  
 draft Bills provisions on care and support? 
 It is clear from our conversations with users and providers that there remains a great deal of uncertainty about 
the potential impact of the new duties set out for local authorities in relation to prevention, carers and markets. 
The emphasis on securing effective social care markets and workforce reform in the White Paper and draft Bill 
are crucial but these, and other, areas will need greater clarity before we can be sure of what the implications are 
for the way we work in future. 
 
We support the definition of “well-being” in clause 1: it is comprehensive and inclusive. We would, though, 
question exactly who will determine any restrictions on rights or freedoms of action to “the minimum 
necessary”? 
 
Clause 7 of the draft Bill gives local authorities a specific duty to prevent and reduce care and support needs. 
There is almost universal agreement that health and social care services should focus on prevention. There is 
however no such consensus about how to rebalance investment in the face of the relentless growth in demand 
for those services, especially in relation to people with complex and enduring support needs. Much greater 
clarity is needed about the expectations that government has of local authorities in relation to this duty and there 
is an inevitable link back to the question of resources. 
 
Whilst the very clear focus on carers in clauses 8 to 16 is welcome: the framework should provide fairer 
entitlement/access across the country. The draft Bill describes an entitlement to ‘public support’ for the first time 
and a new ‘minimum eligibility threshold’. It suggests that in most cases carers will not be charged for services. 
The lack of clarity about what the entitlements of carers will be and what impact this will have in terms of carers 
assessments, service design and costs is an issue that needs further consideration. 
 
It is crucial that clarity is achieved as quickly as possible about the interest charges and financial limits for 
deferred payment agreements, covered in clause 16, so that the financial impacts of these provisions can be 
understood. Some local authorities will gain extra income and others will lose. Government will need to be clear 
about its approach in this regard. 
. 
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Clause 27 provides for regulations in relation to the provision of accommodation of a specific type. We are not 
clear whether this requires the local authority to meet the individual’s preference or whether sub-clause 27(1)(c), 
which refers to “specific conditions” being met, will give the authority options in the way in which it responds to 
need. The Council trusts that the present position so far as individual's preferences are concerned will be 
retained in any regulations so that the local authority can always have regard to usual cost parameters when 
deciding whether it is appropriate to meet someone's expressed preference for a particular establishment.  
 
The Council supports the stated intent of central government to enter into detailed discussion with stakeholders 
across the country and would wish to be an active participant in those debates. The involvement of service users 
and providers will be vital in helping to understand the nature and impact of national thresholds of eligibility, 
portability of care, financial regulations and a range of measures around workforce reform and quality standards 
including role of NICE.  Health and social care partners in the county have well developed mechanisms for 
involving these groups and they are keen to make an active contribution as the detail behind the White Paper 
and Bill is worked through in the coming months and years. 
 
5) Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
Clause 6 seeks to promote the integration of care and support with health services and we welcome this 
continued move towards integration. It should be noted that structural reforms arising from the Health and 
Social Care Bill bring significant additional challenges to the commissioning landscape in Devon with the 
inherent risk of fragmentation of commissioning accountabilities . In this context the Bill should recognise the 
influence of the NHS reforms on integration across health, public health and social care: 
 
• The duty of health and wellbeing boards to encourage integrated working between commissioners of 
health and social care services.  
• The responsibilities of clinical commissioning groups for services such as community health services, 
services for people with learning disabilities, mental health services and rehabilitation services. 
• The responsibilities of the NHS Commissioning Board for services such as primary medical services 
through general practitioners, community pharmacy services, NHS sight tests and optical vouchers and dental 
services. 
• The complications arising from the lack of co-terminosity between the boundaries of clinicial 
commissioning groups; health and wellbeing boards and local healthwatch. 
 
Responsibilities of local authorities 
 
9) What is your view of the financial other implications for local authorities of the care and support 
responsibilities set out in the draft Bill?  
 
We understand the need to determine the funding solution through the next comprehensive spending review 
but the continued uncertainty over the long term funding of social care makes it even more difficult for local 
authorities and their partners to plan ahead and to meet demand. We welcome the extension of the resources to 
be transferred from the NHS to local authorities and the new capital fund for housing. But these are small 
amounts and will not address the long term, inherent systemic under-funding of social care. 
 
Adult social care in Devon is facing unprecedented demands upon its resources. In addition to the ageing 
demographic profile our experience is of increasing numbers of people with disability in the general population 
and increasing levels of complexity. Carers services are well developed but it remains challenging to reach carers 
across the county and to respond to the often rural context in which they and their cared for person live.  
 
Services are changing to meet both the resource and demand pressures as well as the aspirations and demands 
that citizens now expect from adult social care. The Council is embracing these challenges and takes seriously its 
community leadership role, its emerging role as the custodian of public health accountabilities and the 
opportunity for health and social care integration. Through its leadership of the Health and Wellbeing Board 
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renewed focus is being brought to those priority areas that need concerted partnership focus (and to finding new 
ways of working that will deliver change most effectively) and the Council actively works with its communities 
to encourage and support action at a local level. This includes a Neighbourhood Community Budget pathfinder, 
which is developing a strong focus on the health and well-being of its residents. 
 
We welcome the draft Bill’s recognition in clauses 2 to 7 of principal councils’ wider roles in and responsibilities 
for the local communities that they serve. There are some important questions that will need to be addressed in 
developing and understanding those roles and responsibilities. 
 
 10) What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? 
 
In relation to the provision of information and advice, it will be important that the Government is clear about 
what will be regarded as being “sufficient” to enable adults to plan for their care and support needs to be met.  
 
This will require the adoption of a ‘no door is the wrong door’ approach across the health and wellbeing 
community as a whole rather than just the statutory health and social care services. It will require the 
development of online consumer directories, effective mediated access, signposting by a range of call-handling 
and related staff across a wide range of agencies spanning the public, third and private sectors.  
 
“Digital by default” will not provide everyone with the information and advice they need. The voluntary and 
community sector have an important role in local communities. The County Council notes the commitment by 
central Government to invest in a new information resource across the sector and would wish to better 
understand how this might “mesh” with local information resources. Our service user involvement network 
could make an important contribution to shaping a person-focused approach. 
 
11) How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high quality providers?  
Clause 3 requires a local authority to promote diversity and quality in the provision of services. Social care 
providers identify an inherent tension between market intervention and the promotion of choice via direct 
payments. Local authorities will need to develop and improve their own mechanisms for empowering 
consumers, improving the independent lay inspection role and enhancing relationships with providers to 
improve market intelligence by understanding self-funded as well as local authority supported spending. 
 
The provisions in the draft Bill prompt important questions: 
 
• What will local authorities be expected to do in order to “promote the efficient and effective operation 
in its area of a market in services for meeting care and support needs”? 
• What balance is anticipated between a free and open market where risks rest predominantly with the 
individual purchaser, and a market that is managed and guided through intervention by the local authority? The 
latter is more likely to assure the “sustainability of the market” and foster continuous improvement in the 
quality of services. However, such market shaping could run counter to the direction of travel towards 
competition and choice. 
• What accountability will a local authority have in exercising the duty to promote diversity and quality: 
will it be to those who have care and support needs or those who provide services to meet such needs?  
 
By way of illustration, there are a number of forces at work in the market and changing patterns of 
commissioning which will need to be balanced if they are not to conflict with one another. The personalisation 
agenda, including a redistribution of purchasing power away from councils to individuals through personal 
budgets (and especially direct payments) is key to achieving choice and control. Central to this is the importance 
of achieving a sufficient, diverse and responsive market which balances competition and collaboration.  
 
The Bill’s emphasis on free and open markets may, if great care is not exercised, be at odds with the duty on local 
authorities to manage risk, ensure quality of provision and ensure effective and sufficient markets. Risks to 
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supply can be mitigated and the quality of provision managed through effective monitoring of services and our 
joint work by Local Healthwatch and the CQC.   
 
Effective and sufficient markets can only be delivered through better market intelligence, including intelligence 
about self-funded social care.  
 
The greater the distribution of purchasing and the greater the diversity in the market, the harder it is for quality 
and sufficiency to be assured. This is not to argue that Councils should control markets but the Council suggests 
that further debate is needed about the implications of the new duty in that context. 
 
We will continue to contribute to the work of the Local Government Association and County Councils Network 
and professional bodies such as ADASS in helping to shape this important piece of legislation as it develops. We 
will also be supporting and helping all of Devon’s Parliamentarians in examining the implications of the 
proposals for the county’s people and communities. 
 
Assessment and Eligibility for Social Care 
 
Joint Committee Questions 14 – 18) 
 
The duty to assess the needs of the carer will be equal to the duty to assess the needs of the individual needing 
care and support. This balance is welcomed and should make it much easier to encourage carers to secure their 
own support. As with other parts of the Bill the question of resource impact does need to be addressed. 
However, the power set out in clause 15(2) would be costly to administer and counter productive to the policy 
aspiration around supporting carers.  
 
Clause 17 requires the local authority to respond to anyone who asks for its help and who is assessed as eligible, 
even if they have resources of such a level as to mean that the local authority does not have a financial 
responsibility. Whilst we offer advice, information and support to any resident who requires our help we will 
need to carefully assess the impacts of sections 17 to 22 in terms of the numbers and type of people the 
provisions could apply to and whether this will create an additional demand upon our resources. 
 
Clause 24 describes what care and support plans must cover and sub-clause 24(6) gives local authorities the 
option to authorise either self-assessment or independent support and brokerage to prepare a plan jointly with 
the Authority. Whilst this is generally to be welcomed and is in the spirit of the way we work now, it does raise 
questions about the balance between the future role of the local authority in terms of assessments and brokerage 
and the potential for other organisations to fulfil that role. This is an important issue and one that will need 
careful consideration. 
 
In clauses 31 to 33 there are important points of principles for Government to consider in taking these 
particular provisions forward. It is right in principle that it should be as easy as possible for someone to exercise 
their choice to move to another part of the country without fearing that they will lose their support. However, 
there is a question about whether individuals should be able to carry all of their entitlements with them wherever 
they live. As an area with considerable inward migration of people in need we do think that careful 
consideration will need to be given about the impact of this provision and the expectations of people will need to 
be managed if they move from an area where services are more readily available to one where this is more 
difficult. This may arise either from differential resourcing of care and support around the country or may be a 
factor of, for instance, moving from an urban to a rural setting. 
 
 A further question for consideration may be that, if an individual has a total income made up of personal 
resources and state support, should that be completely portable whichever care and support options they 
choose? 
 
Adult safeguarding  
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22) To what extent do the safeguarding provisions ensure that all those at risk are adequately protected and 
should these provisions be extended in any way? 
We welcome the proposals to put Safeguarding Adults Boards on a statutory footing with local authorities 
having lead responsibility. This will create opportunities for learning across both children and adult services. 
 
The County Council notes the intention to abolish, in clause 37, the local authority’s powers under s47 of the 
National Assistance Act to remove persons in need of care from their home. The criteria for using this power are 
such that it is rarely used and, where it might be, it is superseded by other more effective powers set out in other 
legislation such as the Mental Health Act.  This therefore seems to be a sensible “tidying up” of the legislation. 
  
The County Council understands, however, that the DoH is consulting on a proposed new adult safeguarding 
power where, if there were strong and legitimate concerns for an individual’s wellbeing, and someone else in the 
property were preventing that person from speaking with the local authority, this power would allow social 
workers to make sure their wishes were being expressed without coercion.  There are occasions when this could 
be helpful and it may be helpful to consider these matters together. 
 
Transition from children’s care and support services 
 
24) Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
 
These clauses (39 to 44) highlight the importance of the need for regular assessments of children’s needs as they 
develop. Some young carers will need advocates to act on their behalf or support the assessment process. There 
could be a case for the imposition of time limits in relation to the continuity of services for the transition for 
children to adult care and support. 
 
January 2013 
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Disability Law Service 

1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 

Clause one lacks any reference to ‘dignity’.  We consider that in order to align the new care and support bill with 
the UN Convention of the Rights of Persons with Disabilities, this should be included as a concept.   
There is a clear omission in that there is no mention as to how or if, the Government propose to adopt the 
Dilnot recommendations.  We are concerned that the legislative framework for community care law exist 
currently, yet we are inundated with people seeking advice on how to challenge decisions to either refuse care 
and support or to reduce previously agreed care packages.  The concern is that if there is not enough money in 
the system currently, then the same problems will exist when the new bill is introduced.   

2. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and 
support? In particular, will it be effective in clarifying the law on social care? 

We consider that the draft Bill does assist in clarifying the law on social care and there are useful provisions such 
as the duty to provide information to individuals will assist lay people to understand their entitlements.   

3. The Government states in its White Paper that “the quality of care is first and foremostresponsibility of 
the provider”. Does the draft Bill support this policy intention, and does it pay due attention to the 
responsibilities of commissioners and regulators for quality of care?  

No comment. 

4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must 
promote an individual’s well-being? Are there other principles that might be substituted for it? 

We consider that the principle of ‘dignity’ should be either added to or substited for the concept of ‘well-being’.  
Dignity is an underlying principle of the UN Convention on the Rights of Disabled Persons and its inclusion as 
an underlying principle of the Care and Support Bill will help round the circle and give some continuity with the 
Convention.  It is also a key ‘buzz word’ in social welfare cases of which Lord Justice Mumby has spoken 
extensively extra judiciously.   

5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 

 
We consider that the barriers between NHS and social care require greater definition in order to avoid 
continued disputes arising as to which is responsible.  This aim could be assisted by providing examples within 
the Bill as to what areas fall within the remit of the NHS and those that relate to social services.  As it stands 
there is not enough clarity to prevent further confusion.   

6. What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care 
and support? 

We consider that this can cause a problem in particular reference to child carers.  The Bill offers greater 
recognition and protection to adult carers of disabled people but does not offer any such protection to children 
who are often forced into the caring role at the most impressionable and important stages of their juvenile 
development.   

7. If it is found necessary to stage the implementation of the care and support provisions of the draft Bill, 
in what order should they be implemented? 
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We consider that it would be preferable to implement the Bill as a whole.   

8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users 
of services sufficient? Would you suggest any improvements to these provisions? 

We would suggest that the service user, carer and other interested parties are required to be given a draft version 
of their assessment so that they can consider any further amendments before signing off.  We consider that it is 
also necessary to make clear where there is an individual that does not have capacity to agree or take a view on 
the assessment process, that a relative or interested party (where available) is appointed to make decisions that 
are in the best interests of the disabled individual.   
We consider that there are not sufficient safeguards to protect against disabled people who lack capacity and 
undergo an assessment.  If such an individual does not have a carer, relative or interested party to support them 
in raising points in support of what is an appropriate care package, this creates a ‘Bournewood Gap’ type 
situation where there is no independent person ensuring fair process.  This is an area where the Bill must 
improve.   
 
Responsibilities of local authorities 

9. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? 

Please refer to our response to question one.  The report of London Council’s (January 2013) in conjunction 
with Ernst and Young, raises the concern that in London alone, the shortfall for councils in adult social care will 
be approximately £900 million by 2017/2018.  This represents a massive problem where disabled people and 
their carsrs will face either inadequate or non-existant care packages where their need is real.  There needs to be 
a realisation that the system has moved pass crisis point and a commitment to a huge increase in funding from 
central government will be needed to avoid a disaster in the care system.   

10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 

Unless the advice and information provided to individuals is universal across the country, there is a real risk that 
the quality and accessibility of the information will vary from local authority to local authority.  There is also the 
need to acknowledge that the way in which certain groups of groups of people access information and advice 
will differ and a commitment to ensure that the advice and information is accessible to cater for all.   

11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers? 

This will depend largely on the amount of money in the system.  Please refer to our comments to questions 1 
and 10.    

12. Are the draft Bill’s provisions adequate to ensure that service users are protected in the event of serious 
market failure among providers? 

We consider that the lack of a transparent and independent complaints procedure for individuals to raise 
concerns is a serious omission to the Bill.  Again we are inundated with queries from disabled people and their 
carers who feel that they have not received a fair hearing when raising their concerns through either the NHS or 
social services complaints procedures.  We included an example of this concern in our initial response to the 
Draft Bill, submitted in October.   
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13. The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches. Is the draft Bill successful in embedding this approach, or should other 
preventative approaches be adopted? 

No comment. 
 
Assessment and Eligibility for Social Care 

14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft Bill? 

The risks of self-assessment are that some people do not know how best to express the needs that they have, this 
is particularly the case for individuals that lack capacity and even more so for those that do not have family, 
carers or interested parties to support them.  We also consider that all assessment forms must be the same across 
all local authority areas, as it stands currently they vary.   

15. What are the best ways to increase the numbers of people identified as carers? What are the risks and 
benefits of placing a duty on public bodies to identify carers? 

As mentioned above, we consider that children that take on the role of caring for a sibling, parent or another 
should be recognised within the Bill.  Providing carers with greater support will take the strain off a vital group 
of individuals that, as it stands currently, end up increasing the burden on the care system when they end up 
disabled and unable to care for themselves, let alone the people that they started off caring for.   

16. Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability? 

Unable to comment whilst unclear as to what the funding proposals will be.   

17. The White Paper says that assistance with care and support needs will be subject to a reasonable charge. 
Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear?  

No comment. 

18. Are the arrangements for setting and enforcing national minimum standards for care and support 
clear? What part should the new social care quality standards developed by NICE play in supporting local 
authorities in discharging their new market shaping duties? 

No. 
 
Care Planning and personal budgets  

19. Do the care and support plan provisions allow adequately for input from service users and carers? 

Please refer to our response to question 7 above, where we think the comments are relevant to this question.   

20. Does the draft Bill make adequate provision to help people achieve personalised care and support and 
to manage the payment process?  

We consider that the Bill is helpful in outlining personalised care.  However we consider it necessary to make it 
clear that individuals are free to opt out of this system if they wish to continue to receive support to obtain their 
care.   
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21. The White Paper says that commissioning practices which put tight constraints on how care and 
support is provided - so-called ‘care by the minute’ - are unacceptable. Does the draft Bill have a part to play in 
addressing such practices, and if so how? 

Adult safeguarding 

22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, 
and should these provisions be extended in any way?  

Please refer to our response to questions 8 and 14.  We are concerned that there is no protection for adults 
lacking in capacity who undergo community care assessments creating a ‘Bournewood Gap’ type scenario.  We 
consider that this area needs to be looked at and provision put in place to safeguard against unfair assessments 
where an adult lacking capacity does not have a relative or carer to support them.   

23. Does the draft Bill strengthen corporate accountability for neglect and abuse? What would be the risks 
and benefits of creating a new offence of corporate neglect? 

We envisage that the benefit of an offence of corporate neglect would be that organisations would place more 
emphasis on preventing falling within the definition and this will have obvious impacts upon the quality of care 
that individuals can expect to receive.  
 
Transition from children’s care and support services 

24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 

Discharge of hospital patients with care and support needs 

25. Does the draft Bill promote greater integration between health, social care and housing around hospital 
discharge?  

We believe that the bill does promote greater integration between health, social care and housing around 
hospital discharge, the only point of concern that this is something that previous NHS and social care guidance 
has sort to address but failed.   
 
Health Provisions 
 
General 
 
26. What is your view of Part II of the draft Bill (health)? In your view, are there any omissions in this part of the 
Bill? 
 
Health Education England 
 
27. Are the powers envisaged in the draft Bill for Health Education England sufficient, especially in relation to 
long-term workforce planning? Does the draft Bill set out HEE’s powers clearly, along with its relationships with 
other bodies, especially the Local Education and Training Boards? 
 
28. Are the proposed arrangements for the governance and accountability of HEE and the LETBs robust 
enough? 
 
29. Is the Government’s goal of greater integration within the NHS and with care and support facilitated by the 
HEE provisions? 
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Health Research Authority 
 
30. Will the powers envisaged for the Health Research Authority be effective, and is there a risk of conflict 
between transparency in the publication of research results and patient confidentiality?  
 
Human Fertilisation and Embryology Authority and Human Tissue Authority 
 
31. What are the risks and benefits of the provisions in the draft Bill on the Human Fertilisation and 
Embryology Authority and the Human Tissue Authority?  
 
January 2013 
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Disability Rights UK 

 
About Disability Rights UK 
 
1. Disability Rights UK is led, run and controlled by disabled people. We work to create a society where 
everyone with lived experience of disability or health conditions can participate equally as full citizens. 

2. Disability Rights UK was formed through a merger of Disability Alliance, Radar and the National 
Centre for Independent Living on 1 January 2012.  

3. Disability Rights UK’s objectives are to: mobilise disabled people’s leadership and control; achieve 
independent living in practice; break the link between disability and poverty; and put disability equality and 
human rights into practice across society. 

Introduction 
 
4. Our submission has been shaped by the combined expertise of our predecessor organisations and the 
evidence from our helpline and members, including people who responded to our survey on the draft Care and 
Support Bill. We are a member of the Care and Support Alliance (CSA) and have contributed to their 
submission. Our submission should be read alongside theirs. 

Question 1. About Part 1 of the Bill 
 
5. Disability Rights UK welcomes the draft Care and Support Bill (‘the Bill’) which should end some of the 
complexity of the current multiple care legislation. The simplification and harmonisation should clarify 
councils’ duties and disabled people’s entitlements to support. However we have particular concerns which we 
have highlighted in response to the questions (alongside the CSA response). In particular we believe that: 

- the direct payments provisions are a retrograde step as they change the duty to offer direct payments to a 
right to request direct payments, and restrict the flexibility and support for direct payments holders;  

- the continuity of care provisions need to be strengthened in order to give disabled and older people and 
their families the confidence that, when they move to another area, they will continue to receive equivalence of 
care and support; 

- if unchanged, the charging framework will undermine policy intentions to promote disabled people’s 
independence and give them real choice and control over their lives. 

6. In the context of this response we also want to stress the need to reach a sustainable and sufficient 
funding solution to the care crisis. We are concerned that the Government has decided to close the Independent 
Living Fund, which currently supports over 19,000 with the highest needs to live independently. With the 
current funding shortfall, estimated to be at least £2 billion116, this will add to the enormous pressure on local 
authorities, disabled people and carers. We fear that this will lead to increasing charges for essential services. The 
draft Bill needs to provide a vital protection against breach of the UN Convention on the Rights of Persons with 
Disabilities (the ‘Convention’), including the right to live independently, participate in the community and the 
ability to make own decisions with support if needed. 

Q 4. Well-being principle 
 
7. We strongly welcome the duty to promote the adult’s well-being. The well-being duty should usher in 
an approach to social care as a key enabler for disabled people to realise their full potential and to support their 
life choices (rather than the provision of social care as an end in itself). 

8. However it needs to include the ‘adult’s full enjoyment of human rights and equality’. Respondents to 
our survey asked to include dignity, independence, self-determination. These are matters covered by 

                                                       
116 http://www.dilnotcommission.dh.gov.uk/our-report/ 
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(international) human rights law, including the Convention which requires the UK Government to ensure that 
local authorities are doing what is necessary to implement the obligations. 

9. There will need to be strong guidance on the well-being duty. For example, ‘relationships’ need to 
include parental and caring responsibilities that a disabled person may have. We have anecdotal evidence of 
disabled parents who struggle to get basic parenting support, for example getting their children to school, and 
some have been threatened that their child will be removed instead of being offered appropriate support. We 
hope that the well-being duty strengthens the entitlement of disabled parents to support.  

Q 5. Co-operation and integration 
 
10. We welcome the co-operating duties outlined in Clauses 4 and 5. Disabled people often need support 
from different authorities and in order to join up the support and streamline it, these authorities must work 
together, and wherever possible this should be guided by the lived experience of disabled people themselves. 

11. We believe that the range of authorities needs to be expanded to cover providers of further and higher 
education. The draft Children and Families Bill makes provision for an ‘education, care and health plan’ (ECHP) 
for young people up to the age of 25. Also absent are benefits and work authorities, for example it may be 
necessary to work with Jobcentre Plus to ensure that social care is geared towards enabling adults to get in and 
stay in a job (including work experience) or to avoid unintended consequences arising from charging and 
benefits policies (including sanctions).  

12. We would welcome a provision on the enforcement of the co-operating duties in specific cases. Our 
members have told us that some local authorities tend to just give up if they do not get the co-operation they 
need. For the co-operative duties to be effective there needs to be a mechanism to ensure that disabled people 
aren’t left without support or housing they need to live independently whilst authorities are resolving co-
operation issues. 

Q 8. Views of service users, carers and prospective users of services 
 
13. The Bill needs to go beyond the duty to ‘consult’ the adult and to demand their active engagement, and 
to require local authorities to provide additional support if needed, including advocacy and independent 
brokerage services which help with the care and support planning. 

14. We believe that it is right to consult the carer, as they often see things that others do not. However we 
are concerned that the duty is not qualified. Disability Rights UK has heard about disabled people’s frustrations 
with councils giving more weight to the views of the carer (especially if the disabled person is a young person 
who wants to move out of the parental home or is a person with a communication impairment or someone 
without an independent advocate when they need it to have their say). 

15. In order to discourage this practice as well as to promote transparency, we strongly recommend a duty 
on local authorities to set out in writing how they have listened to the adult and the carer and resolved any 
conflicting views or interests. 

Q 9. Implications new care and support responsibilities 
 
16. We strongly welcome the general responsibilities which form the backdrop to the other provisions in 
the Bill. If implemented effectively, these duties should lead to a more responsive social care system that 
empowers individuals and their families. It should reduce waste of resources that currently exists because of lack 
of information and advice, mismatch between services and needs, authorities not working together and the delay 
in providing support until needs become more acute and more expensive to meet. 

17. For the effective promotion of these duties, it is important that their implementation is monitored and 
that local authorities are held accountable (not just when disputes arise). This needs to be at local as well as 
national level.  

Q 10. Information and advice 
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18. Disability Rights UK strongly welcomes the duty to provide information and advice. The White Paper 
rightly recognises their importance in accessing care and support and in supporting the exercise of choice and 
control. However there are fundamental omissions which are highlighted in the CSA submissions such as access 
to advocacy and the need to ensure that information and advice get to people who need it. 

19. Without sufficient provision of independent information, advice and advocacy the full benefits of social 
care’s preventative function cannot be reaped.  

20. People with a care package who move into the new area often need information not just about care and 
support but also about housing, local benefits, health services and transport. They will also need to know who to 
notify about their intention to move. This needs to be included in the information duty.  

Q 11. Meeting local needs and diversity of providers  
 
21. Disability Rights UK strongly welcomes the new duty to promote diversity and quality in the provision 
of services. Disabled people often have to fit their lives around care provision rather than the other way around. 
We regard this as an infringement of their right to independent living (Article 19 UN Convention). Making the 
market far more responsive to local people’s needs would be a significant step forwards. 

22. Effective care and support needs to be aligned with people’s expressed needs and aspirations, and this 
requires two-way communication. User-led organisations have been found instrumental in nurturing such 
support as a dialogue, which can also involve peer support.117 

23. Any market-shaping activity must take account of the unique values and skills that individuals and 
families as well as user-led organisations bring to developing and providing support that maximise choice and 
control and use of resources, and the need to invest in them and to remove barriers. Our project on user-driven 
commissioning118 (with Shaping Our Lives National Users Network) looked at giving individuals and families 
real power in shaping the social care system and has tested ‘stepping stones’ to make user-driven commissioning 
a reality. The report makes concrete recommendations to make the market more responsive to local needs, for 
instance by incorporating choices made by direct payments holders into the portfolio of care and support 
available to everyone. 

Q 17. Charging 
 
24. Disability Rights UK wants a national charging system that is fair and easy to understand, and that 
reflects the true costs of disability-related expenditure. Disabled people and their families should be able to enjoy 
adequate standards of living as well as realise their aspirations.  

25. Without the regulations we do not know what the new charging system will look like, however we 
would be very concerned if it retained the current charging system. We do not feel that the current system is fair 
as charges to use council care services already push thousands of disabled people into poverty – and figures show 
that charges rose £80m last year whilst overall spending fell £900 million.119 We are also concerned that some 
authorities are consulting on policies that will leave people with no choice but to enter residential care which 
undermines their human rights (the ‘maximum expenditure policy’).120 Longer-term evidence suggests support 
in the community represents the best deal for disabled people and the public purse.121 

26. We support the recommendations by the Care and Support Alliance.  

Q 18 Quality standards and market shaping studies 
 

                                                       
117 http://odi.dwp.gov.uk/docs/ils/support-planning-and-brokerage-project-report.pdf 

118 http://www.disabilityrightsuk.org/userdrivencommissioning.htm 

119 http://www.localgov.co.uk/index.cfm?method=news.detail&id=105919 

120 http://www.communitycare.co.uk/articles/02/01/2013/118798/legal-challenge-launched-against-council-care-spending-
cap.htm?cmpid=NLC|SCSC|SCDDB-20130103-GLOB|news 

121 http://odi.dwp.gov.uk/docs/res/il/better-outcomes-report.pdf 
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27. There are a range of standards related to quality of care and support, including the NICE-produced 
quality standards, the Care Quality Commission’s monitored legally binding standards, the Think Local Act 
Personal 'markers of progress', ratings on NHS Choices and the SCIE ‘Find Me Good Care’ website. This raises 
questions - How will consumers and commissioners know which is which and whether services meet a relevant 
quality standard? What measures will be taken to ensure that members of the public can use the standards and 
that the standards are enforced? 

28. It will be important to ensure that quality, and market shaping duties, are driven by people's own 
ratings and choices which will become more substantial over time if people are sufficiently supported by 
information and peers' lived experience. See also our response to questions 3 and 11. 

Q 19. Input from service users and carers in care and support planning 
 
29. We are concerned that the Bill does not do enough to ensure that support is genuinely self-directed. 
Currently guidance provides that personal budget holders write their support plan but through our helpline we 
often find that a social worker has written the support plan with minimum involvement of the service user or 
that the service user has not been given the assistance they need to choose and control their support. It is vital 
that adults are given stronger rights to design their own care and support package, including with the assistance 
of advocacy or independent brokerage services where needed. See also our reply to question 8 and the CSA 
submission. 

Q 20. Personalised care and support and payment process  
 
30. We welcome the requirement to specify in a personal budget how much the council pays and how 
much the individual through charges. However, we want to see this strengthened with a requirement to set out 
how the council has calculated the costs. Having the transparency would facilitate collaborative care planning 
and empower the disabled person to make decisions. 

31. We believe it is helpful to include other funding streams in the personal budget as is proposed. We 
recommend that the scope is extended to include education (disabled student’s allowance) and employment 
(Access to Work, Work Choice). Employment-related funding is also included in the Right to Control pilots.122  

Direct payments 
 
32. The ‘right to request’ direct payments is a retrograde step from the current law and we would like to see 
a duty to offer direct payments reinstated. The Bill threatens to restrict access to direct payments and to reduce 
the flexibility that direct payments holders currently enjoy and we urge the committee to take account of the 
CSA recommendations. For example, a woman contacted our Independent Living Adviser about her mother 
with dementia who was getting visits from up to 20 different care assistants a week and this was having an 
adverse impact on her well-being. They requested direct payments so that they could have more control over 
visitors to their house. However, the local authority denied them direct payments on the grounds of the mother’s 
age and ill-health. As a result of our support, the mother now gets direct payments and uses the local 
Independent Living Association for support in employing Personal Assistants. We have more stories from 
people who have been denied direct payments for various reasons and people who were not allowed to use direct 
payments for support of their choice. 

Direct payments for carers 
 
33. Currently a partner or a relative can receive direct payments if the local authority is satisfied that this is 
necessary.123 This is particularly helpful for families of Asian/Arab background and other minority ethnic 
backgrounds who are more likely to opt for the option of family member being the carer rather than employing 

                                                       
122 http://odi.dwp.gov.uk/odi-projects/right-to-control-trailblazers.php 

123 Community Care, Services for Carers and Children’s Service (England) Regulations 2003 SI No 762 and Guidance on direct payments 
for community care, services for carers and children's services: England 2009, available at 
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_104840 
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someone else especially in terms of personal care and rituals.124 However the draft Bill excludes them from 
carers’ rights to assessment and services, even though this is not the intention stated in Detailed Note 21. The 
current position must be maintained with clear guidance when circumstances may arise that require payment to 
partner or relatives. 

Managing support and payment processes 
 
34. It is vital that the local authority provides information and independent advice and advocacy to support 
people with managing their direct payments. For example, we are concerned that many people use self-
employed personal assistants rather than becoming their employer. This is something we strongly advise against 
as the HM Revenue and Customs will still treat them as employers and thus be liable for tax and NI 
contributions. We urge the Committee to take note of the CSA recommendations. 

Portability 
 
35. Many disabled and older people can’t consider moving to another area because they can’t be sure that 
they will get equivalent levels of care and support in the new area. Disability Rights UK considers this to be a 
significant breach of basic human rights, depriving people of choice and control over their lives, denying them 
job and education opportunities or the chance to live closer to family or friends.  

36. We were therefore very pleased to see provisions to ensure continuity of care for people who move 
from one area to another. However whilst it ensures continuity of support until a new care package is in place it 
does not give disabled and older people and families the confidence that they will be able to continue to achieve 
the same outcomes in the new area. We have heard from people who have had their support cut by half or who 
have been told that they cannot employ a personal assistant but should go in a residential home instead – even 
when their needs have been assessed the same. 

37. The Bill needs to make provision to ensure equivalence of care and support outcomes, for example by 
requiring the receiving authority to have regard to the care and support plan of the previous authority until they 
have put in place a new package. This would mean that they have to meet assessed needs as well as take account 
of the outcomes and how the needs used to be met.  

38. Furthermore the requirement to give a written explanation of the differences in assessed needs is so 
important that it must be placed on the face of the Bill (with regulations setting out the circumstances when this 
duty may arise); and the duty must be extended to cover (a) differences in how these needs and outcomes are 
met and (b) reasons for the differences. 

Q 22. Safeguarding provisions 
 
39. Disabled people have a right to be safe, and free from violence and abuse (Article 16 of the UN 
Convention).  

40. It is important to recognise that strong community networks and effective support will help reduce the 
risk of abuse and that is why it is vital that the Bill helps to ensure that disabled people have access to those 
assets. 

41. In addition to a right to an independent advocate for an adult who is at risk of abuse or has been abused 
(see CSA submission), we recommend that regulations place a duty on local authorities to ensure that those 
carrying out investigations have received adequate training to carry out an investigation of alleged abuse against 
a disabled person – and this includes being able to listen and take note of the views of the disabled person 
concerned. 

42. That is because we find that people who carry out investigations may not necessarily have received 
training which would help them understand specific issues that arise in relation to disabled people (for example, 
perceived incapacity, bias towards the carer, or lack of skills to communicate effectively with a disabled person, 

                                                       
124 See also Equalities National Council and Scope (2012) Over-looked Communities, Overdue Change: how services can better support 

disabled people. http://www.scope.org.uk/campaigns/publications/bme  
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with the support of an independent advocate if so required). This hampers their ability to carry out an effective 
investigation and it may make a bad situation worse.  

January 2013 
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East Riding of Yorkshire Council 

 
General 
  
1.       What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill?   Good and comprehensive, no omissions 
 
2.       Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and 
support? In particular, will it be effective in clarifying the law on social care? Yes, the Bill will unify and clarify 
adult social care law 
  
3.       The Government states in its White Paper that “the quality of care is first and foremost the responsibility 
of the provider”.  Does the draft Bill support this policy intention, and does it pay due attention to the 
responsibilities of commissioners and regulators for quality of care?  The Bill so far is quite vague on the 
responsibilities of those other than providers and this will need to be addressed in the regulations to avoid either 
complete over or under-regulation 
  
4.       Are there other ways of framing the draft Bill’s underlying principle, that local authorities must promote 
an individual’s well-being?  Are there other principles that might be substituted for it?  Not really – the Bill is 
specific about what constitutes well-being (given the remit is adult social care) and it is clear as to the means of 
achieving it. 
  
5.       Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater integration 
within the NHS and with care and support and housing?  No – the Bill mentions duties to share information and 
talks about integration as have many papers from the Government over the last 20 years.  The government is 
now taking up integration of health and social care as a way to save money, despite its own study demonstrating 
that savings are uncertain and minimal, at least in the early years. The draft bill needs to give greater clarity on 
what it means by integration 
 
 6.       What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care and 
support?  Potentially transitions but the Bill covers this comprehensively and includes carers of disabled children 
etc.  The only problems could be the tensions between health and social care. 
  
7.       If it is found necessary to stage the implementation of the care and support provisions of the draft Bill, in 
what order should they be implemented?  We are not sure that this would be feasible as all sections are 
dependent on one another; it has to be all or nothing.  Perhaps the Safeguarding section could work 
independently? 
  
8.       Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users of 
services sufficient?  Would you suggest any improvements to these provisions?  The Bill is quite vague, talking 
about “wishes and feelings” (straight from the Children Act?).   The question is not clear about whether it means 
views about services, processes, legal procedures etc.  The voice of service users is legislated for in the Mental 
Capacity Act.  There could be more about consultation and joint working with users, carers and the general 
public in shaping services within the Bill although in reality Local Authorities have these systems in place. 
 
Responsibilities of local authorities 
  
9.       What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill? 
 
• Thresholds could have financial implications – if universal threshold differs from existing ERYC one 
• Carer’s services – will they be properly defined and resourced? 
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• There may be some additional income from charging for carers’ services, arranging care for self-
funders etc but it is critical that the administration cost of introducing charges does not outweigh income 
generation. 
• Single route to charging should in theory be cheaper to administer in terms of staff time and if it is 
clearer it may well raise more income for local authorities 
• It is essential that sustainable financial solutions are found and that the proposed changes are 
adequately resourced. 
 
10.   What are the risks and benefits of the duty on local authorities to provide advice on adult care and support? 
Are they the same for the duty to provide information?  Advising on adult care and support may lead to an 
increase in demand or in higher expectations of the public at a time when thresholds may change.  In theory it is 
good to have clear and transparent information – most Local Authorities already do this!  This fits in with 
personalisation as people learn early about choices and developments such as the e-marketplace and Single 
Intake and Duty Team which is demonstrably making a positive difference to people who need information and 
advice. Good information and advice can also lead to savings by getting the front door services right. The Bill 
should push for a single joint service across health and social care. 
  
11.   How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers?  This is already an issue – chicken and 
egg, we want providers to meet needs with quality services, they won’t respond unless there is a demand.  We 
need to contract services to manage prices but need to be careful it doesn’t drive quality down.  Rural areas affect 
services and prices – this gets scant recognition from central government and does impact on attracting new 
services and new forms of service delivery. There are also issues about economies of scale in this current 
economic climate 
  
12.   Are the draft Bill’s provisions adequate to ensure that service users are protected in the event of serious 
market failure among providers?  Not sure how this could be done unless there was a national 
solution/requirement built into the registration and regulation process –  the Business Management Unit which 
most adult social care services have in place undertakes the role of monitoring service provision etc. and 
planning ahead to support providers if necessary. 
  
13.   The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or should other 
preventative approaches be adopted?  This is quite woolly and there needs to be clarity on how adult social care 
is to be funded – community support needs investing in for it to work and a complete culture change would be 
called for. The Bill falls short of making a recommendation as to what percentage of an adult social care budget 
should be allocated to prevention and ‘asset based approaches’. Prevention can take many different forms 
throughout many Council and partner functions. This needs to be recognised. 
 
Assessment and Eligibility for Social Care 
  
14.   What are the risks and benefits associated with self-assessment for care and support as proposed in the draft 
Bill? The draft Bill doesn’t actually refer to self-assessment at all.  It does mention delegating assessment which 
has risks around ownership, quality of assessment and adds to bureaucracy of actually commissioning and 
monitoring the assessors and who owns the assessment should there be a judicial review.  If self-assessment is 
introduced there would be issues about who has final responsibility for decision making  - our current system in 
ERYC is more about co-production of assessments but care management do make the final decision and the new 
Bill does not seek to change this. There is also the question about what happens when people are not able to self-
assess as often the people we work with come into contact with adult social care at a point of crisis and often 
carers are under acute pressure and want help from professionals. The additional risk from self-assessment is 
that resources could be committed to an individual who does not need that level of resource. Effective 
assessment required highly skilled assessors otherwise the danger is that wrong decisions are made resulting in 
the wrong package of care and could attract much higher costs later. Social work is not just about assessment or 
putting in care packages – it is important that this is not lost. 
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15.   What are the best ways to increase the numbers of people identified as carers? What are the risks and 
benefits of placing a duty on public bodies to identify carers? 
Risks are that not everyone wants to be labelled as a carer, and it might raise expectations for services.  We 
already aim to identify carers via assessment and support planning as carer contribution is considered and carer 
assessment offered.  Promotion via health (e.g. GP surgeries etc.) would increase the numbers but in order to do 
this the needs of carers are not routinely taken on board by health professionals as evidenced by the lack of 
transfer of funds from PCT’s to local authorities as directed through previous NHS Operating Plans. 
  
16.   Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability?  Variable charging 
could reflect variable costs across the country.   Capping could be national which might not be fair for those 
based in more expensive parts of the country, or regional which might inspire people moving to more generous 
areas?  Difficult to comment given Government has not adopted any clear funding policy at this time. 
  
17.   The White Paper says that assistance with care and support needs will be subject to a reasonable charge. Do 
the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear?  Yes the 
intention is clear but the detail is not – how is social care to be funded? 
  
18.   Are the arrangements for setting and enforcing national minimum standards for care and support clear?  
What part should the new social care quality standards developed by NICE play in supporting local authorities 
in discharging their new market shaping duties?  Any national minimum standards need to be clear, simple and 
enforceable or they will be just another waste of paper. There also needs to be recognition about the support and 
infrastructure required to adequately monitor and enforce standards. A move towards increasing the burden of 
regulation and performance monitoring needs to be treated with caution – a prime example being the desktop 
analysis approach favoured in the NHS and the Mid Staffs enquiry due for publication very shortly. 
 
Care Planning and personal budgets 
  
19.    Do the care and support plan provisions allow adequately for input from service users and carers? It 
appears to, although the regulations will provide more details. 
  
20.   Does the draft Bill make adequate provision to help people achieve personalised care and support and to 
manage the payment process?  It is unclear what is meant by “manage the payment process” – if it is about direct 
payments then there is plenty of detail on how this should or should not work.  The payment process is a 
different matter. Whether there will be sufficient LA funding to support people to do this may be another issue. 
Our experience says that the necessary support is crucial otherwise we are just increasing the burden on 
individuals who already have enough to cope with. Without appropriate support mechanisms the personal 
budget targets will not be achieved. 
  
21.   The White Paper says that commissioning practices which put tight constraints on how care and support is 
provided - so-called ‘care by the minute’ - are unacceptable.  Does the draft Bill have a part to play in addressing 
such practices, and if so how?  Yes it does via regulation mainly.  It needs to address why practice like “care by 
the minute” arises – very tight and rigid and cut-cost commissioning practice which is not in line with the 
freedoms of personalisation could be loosened.  
 
Adult safeguarding 
  
22.   To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and 
should these provisions be extended in any way?   An extended definition of abuse is required. The specific 
safeguarding consultation may have further comment. 
 
23.   Does the draft Bill strengthen corporate accountability for neglect and abuse?  What would be the risks and 
benefits of creating a new offence of corporate neglect?  The final Winterbourne report addresses this matter but 
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these could be strengthened in this Bill. The benefits of a new offence would be to make directors of companies 
take the issue of good quality care, safeguarding and a well trained workforce seriously. 
 
Transition from children’s care and support services 
  
24.   Will the draft Bill’s provisions smooth transition from child to adult services, and should they be extended 
in any way? Yes it should provided all agencies engage and not just social care – perhaps duty to work together 
might be extended although this is coming in the provision of personal budgets for health, education and social 
care for disabled children and young people aged 0 – 25 in 2014.  It really requires full working together via joint 
funding etc. 
 
Discharge of hospital patients with care and support needs 
  
25.   Does the draft Bill promote greater integration between health, social care and housing around hospital 
discharge?  It promotes integration but doesn’t guarantee it will happen! The Bill needs to recognise that 
hospitals have a greater role in moving from a five day week service to a seven day service and address some of 
the fundamental issues in a complex and multi-dimensional service. Instead of focusing on the front-door of 
acute hospitals there needs to be a focus on the back door. Figures show that recent investment in winter 
pressure monies allocated to adult social care and subsequent development of reablement services and 
redesigning rapid response services is leading to a reduction in the number of delayed discharges attributable to 
adult social care. There also needs to be recognition of the fragility of these new services due to one off funding 
allocations. 
 
January 2013 
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The English Community Care Association (ECCA) 

Introduction 

 
The English Community Care Association (ECCA) is the largest representative body for independent 
community care providers in England. Our members provide a wide range of services for adults with care and 
support needs, including residential and nursing settings, homecare, housing and community-based support. 
Our members also deliver specialist care  home services such as rehabilitation, respite, palliative care and 
mental health services. 

We would like to make some specific observations about the Bill. Much will be dependent upon providers to 
deliver the objectives set out in this Bill and as such we would welcome the opportunity to give extensive further 
detail on the issues being considered through oral evidence. 

The Purpose and Aspirations of the Bill 

 
Although the Bill replaces many pieces of existing legislation, there is a danger that it merely tinkers and polishes 
our current social care system. The Bill must have high aspirations. We need to redefine social care from being a 
crisis-only system to one which focuses on prevention and which integrates the functions of health, housing, 
social care and welfare. We need a Bill which sets out this change focussed on outcomes for individuals. 

Prevention and Integration 

 
Clause 7 of the Bill sets out the duties on local authorities to provide ‘services, facilities or resources, or take 
other steps’ to ‘contribute towards preventing or delaying the development of needs for care and support’. This 
is of course welcomed. 

However, the danger is that the Bill does not go far enough; that local authorities will try to meet these duties 
with the easiest possible solution. Councils will need to do more than run information and awareness campaigns 
on general public health issues but instead try to increase knowledge of developing care needs and how to 
prevent needs escalating. If the system is to shift from crisis-only to a truly preventative approach, these duties 
must be stronger. Preventative services should be designed, resourced and held accountable on the same level as 
traditional services. The Bill must be more direct on preventative services. 

Clauses 4-6 of the Bill are about co-operation and integration. We welcome Clause 4’s explicit mention of 
relevant partners which a local authority must consider, such as colleagues in housing, children’s services, NHS 
bodies etc. However, Clause 6, which sets out duties on integration, is significantly lacking. A local authority 
must exercise its duties ‘with a view to ensuring integration of care and support provision with health provision’, 
where doing so would: 

a) Promote the well-being of adults in the area 

b) Contribute to prevention 

c) Improve quality of care and support for adults 

The current wording suggests that local authorities are under a duty only if they consider that this would 
improve well-being or quality of care in the local area. But integration is an essential part of doing just that, and 
may see benefits which are more long-term than the immediate considerations of local authorities. Indeed, 
integration will also bring about a more cost effective approach to service commissioning and provision and as 
such should not be seen as optional. The Bill needs more emphasis on this. 

Market Shaping and Innovation 

 
Choice of service is only meaningful in a functioning provider market. We welcome Clause 3 of the Bill which 
sets out duties for a local authority to ensure that there are a variety of providers in the local area and sufficient 
information for users to make informed decisions. It is particularly welcome that local authorities must have 
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regard to the current and likely future demand for services and the sustainability of the local market. Much of 
the detail will be unveiled in subsequent regulations. 

Again it is critical to ensure that the local authority’s new role as market-shaper is not seen as peripheral. It is 
vital that this section of the Bill does not impose half-hearted duties on local authorities. It must commit local 
authorities to a mandatory shift towards market-shaping. Innovative services will drive improvements. Fostering 
their development will not be possible if local authorities retain the old mind-set as gatekeepers of services 
without strategic oversight of their areas. 

Direct Payments 

 
The Bill does not address the issue of direct payments for those using residential care services. Currently, long-
term residential care is not deemed an eligible service for direct payments. I see no justifiable argument to deny 
people the right to choose to spend their direct payment on long term residential care. To curtail people’s 
choices in this way would go against the whole spirit of the Bill. It goes against the framework of personalisation 
and choice within which social care is being asked, and wants, to operate. People who live in residential care 
settings deserve choice and control over their service as much as those who do not. In light of this we would 
strongly recommend that the right to spend a direct payment in residential care is enshrined in the Bill with key 
implementation dates set out. 

Clause 28 of the Draft Bill states that if someone requests a direct payment for their support - and if the 
following four conditions are met - then the local authority must set up the direct payment: 

1) The adult has capacity to request a direct payment 

2) The adult is not prohibited from using direct payments in regulations 

3) The local authority is satisfied that the individual/nominated person can handle the budget 

4) The local authority is satisfied that the DP is an appropriate way to meet the need in question 

Presumably the intention of condition 2 is not to exclude certain people, but cases and circumstances in which 
the use of a direct payment is prohibited in regulations. But currently, those who use long term residential care 
services are excluded. We would argue that these services are genuine choices for service users. Why should 
some services be ‘outright’ banned from direct payments? Would it not be better to remove condition 2 
completely? Condition 4 would still guarantee that local authorities must be satisfied that a direct payment is an 
appropriate way to meet the person’s needs. The Bill needs more clarity over people’s rights to a direct payment. 
It currently demonstrates some confused thinking.  

I would like to see the government’s current pilot programme moved from an exercise in whether direct 
payments can work in residential settings to how it will work, with a strong plan for universal implementation 
sooner rather than later. 

Furthermore, the progress being made on increasing the number of people receiving direct payments is being 
conflated with the issue of personal budgets. All users should have a personal budget, reflecting the costs of their 
support. For some users, the additional use of direct payments is both empowering and effective in allowing 
people control over their support. However, allocating someone a personal budget is not equivalent to a direct 
payment. 

Dilnot 

 
The Deputy Prime Minister has confirmed in parliament (8th January 2013) that the next step for the Dilnot 
proposals will be to “enshrine that approach in legislation which we will be seeking to do this parliament”. The 
Bill as it currently stands provides a base for implementation of Dilnot. Will the Dilnot proposals be revised into 
this Bill? 

National Eligibility Criteria 

 
There has already been some committee discussion around national eligibility criteria. It has been suggested by 
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senior officials at the Department of Health that the availability of central resources will affect the level of the 
eligibility criteria. 

We would challenge the idea that national eligibility criteria should be arbitrarily dependent on resources. 
Ideally, we need to decide and clearly set out what citizens are entitled to before calculating the costs. We are 
looking for the government to take a rights-based approach where the development of these regulations is as 
independent from financial constraints as possible. 

Information and Advice 

 
In Clause 2, the Bill states that local authorities will be responsible for establishing an information and advice 
service for all adults wishing to receive care and support (including self-funders). This is welcome, but there is 
currently nothing that guarantees the independence of that information service. Local authorities are major 
purchasers in the local market, as well as (in some cases) providers of in house services, so they must not also 
directly provide advice to people with choice over services they want to use. To avoid this conflict of interest we 
recommend enshrining the independence of the information/advice service in the Bill. 

January 2013 
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Epilepsy Action 

 

Epilepsy Action is the UK’s largest member-led epilepsy charity. Overall, Epilepsy Action welcomes the draft 
Care and Support Bill. Potentially, the draft Care and Support Bill could improve the quality of life of some of 
the 600,000 people living with epilepsy in the UK and their carers and families.  

Epilepsy Action has responded to questions 1, 5, 8, 14, and 15 in our written evidence. 

 

Q1: Epilepsy Action’s general view on part 1 of the draft Care and Support Bill 

 

1) The draft care and support bill establishes important provisions to potentially help more people (including 
carers) with an underlying need for care and support to access it when they need it. The bill seeks to better 
integrate health, social care and other important provisions such as housing. This could make the whole support 
system easier for people to navigate, and crucially at an earlier stage to defer the onset of high level and critical 
care and support needs.  

 

1i) Omissions: Rather than omissions (per se) there is an issue of the draft bill stopping just short in several of 
the clauses contained in part 1(discussed further in answer to other questions), and of important terms being 
used in the draft bill and either being ill defined or not defined at all. This creates the potential for mis-
interpretation. Example terms include: well-being, integration, co-operate, urgent and temporary.  

 

2) Q5: Does the draft Bill make sufficient provisions to achieve the Government’s stated goal of greater 

integration? 

  From the view point of our members, Epilepsy Action believe that the Bill falls short of underpinning greater 
integration within the domains of the NHS, Care and Support and Housing.  

 

2i)The bill and clauses 4, 5 and 6 fail to legislate on how the different domains will be physically, and practically 
be integrated. Co-operation itself is not Integration. Co-operation is not enough to prevent fragmented health, 
care and support, nor inconsistent approaches to care and support across different patients and regions.  

 

2ii) The draft Bill omits any explicit requirement on local authorities to ensure the integration of care and 
support at the point of discharge from hospital. The draft Bill is limited in terms of the service provides who 
could be involved in the ‘integrated service’. Given the changing landscape of health and social care, a broader 
range of health and social care providers could be referenced.  

 

3) Q8: Are the provisions of the draft Bill in relation to service users sufficient.  

     Epilepsy Action welcomes many of the principles of the draft Bill. However, some clauses and the draft Bill 
itself stop short of being sufficient. From the perspective of a potential ‘client’ several issues still exist.  

 

3i) Clauses 4, 5 and 6 of the draft Bill omit any reference to how a person with support needs will access 
‘integrated services’. Epilepsy Action is concerned that a health and care system only integrated in theory will 
create a more complex system for a potential client and their carer to navigate. The risk still remains that clients 
(and their carers) could find themselves stuck in the middle of the system, and trying to act as a go-between 
health, care and support and housing services and staff.   
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3ii) A possible solution is the employment of key workers for people with medical conditions. Another potential 
solution the use of Integrated Care Plans (encompassing health, care and support needs) across the domains. 
Currently national clinical guidance states that people with epilepsy should have a care plan. However in A 
Critical Time (a study by Epilepsy Action released on 22 January 2012), only 47 per cent of acute trusts said that 
they routinely offered their patients with epilepsy access to a care plan.  

 

3iii) Clauses 24 and 25: Epilepsy Action welcome the draft Bill in seeking to empower the person, and taking a 
person centred approach. We believe that robust integrated care plans will help people and their carers to 
navigate the system. We believe that they will encourage professionals to truly integrate health, care and support 
for the individual. They will also create a more transparent service, where clients are informed of all decisions 
made about their care and support needs.  

 

3iv) However we agree with National Voices that the drafting on care planning needs to be strengthened. We 
also agree that the draft bill omits to explicitly state the relationship between health and social care.  

 

3v) Clause 2: Informed choice leads to better personalisation of care and support. Epilepsy Action believes that 
Clause 2 should acknowledge the need for information and advice to be accessible (in terms of language, and 
format), clearly discuss potential cost implications, and be independent of the social care provider. This would 
encourage and enable clients to make an informed choice reducing the risk of ‘uninformed choice’ or ‘no real 
choice’.  

 

3vi) The clause also omits any reference to how the person can assert their legal rights (for example, to a support 
needs assessment). 

 

3vii) Clause 7: Epilepsy Action fully support the ethos of prevention, and a move away from social care and 
support only being activated once a persons needs have reach a critical level. However, we agree with National 
Voices that Clause 7 omits to adequately reflect and underpin the goals set out in the white paper on reforming 
care and support.  

 

3viii) Clause 26: This clause should contain a subsection relating to the persons right to appeal a decision, have 
their appeal dealt with within a reasonable time, and for services to be provided in the interim.  This should 
apply to new assessments and re-assessment of needs. 

 

4) Q14: What are the risks and benefits associated with self-assessment for care and support? 

        For self-assessment to work the assessment form, scoring system, guidance and support materials must be 
well written, clear and accessible.  

 

4i) There is a risk that self-assessments may be completed inaccurately, giving people a false opinion of whether 
or not they have care and support needs, and are eligible for help. Not everyone is aware of the full extent of the 
care and support needs. 

 

4ii) However benefits of self-assessment include it being person centred, can be     made accessible, and adds 
transparency to the process. People who need or want help can ask for it from a provider or a local advocacy 
group.  
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5) Q15: What are the best ways to increase the numbers of people identified as carers? 

     A communications plan could ensure that more people are told what a carer is, and what support could be 
available to them. For example the communications plan could include advertising, distributing promotional 
materials to people in receipt of care and support (to pass to any official / unofficial carers). 

 

5i) Charities, the voluntary sector and educators/teachers and children and family centres to play a key role in 
identifying people and children who are carers, but might not recognise themselves as such.  

 

5ii) It is crucial that carers and young carers are given access to support and accessible information about the 
process. The outcome of the assessment also needs to be given to the carer in a meaningful way that they can 
understand.  An identifiable key worker is crucial to the success of adequately supporting the young carer. They 
are the lynch pin in ensuring support is integrated between health, local authorities and the child’s school. 

January 2013 

  



Draft Care and Support Bill     289 
 
 
 

 
 

Epilepsy Society 

Epilepsy Society has worked with the Voluntary Organisations Disability Group and the Care and Support 
Alliance on their written evidence for the committee. We strongly support the recommendations in these two 
submissions.   
 
We are using this, our individual Epilepsy Society submission, to highlight the part of the Bill that is most 
pertinent to our charity as a provider of residential and domiciliary care services for people with epilepsy and 
complex disabilities.  Our comments focus on Clause 32 on Ordinary Residence. 
 
1. Epilepsy Society as a specialist provider of health and social care services 
 
1.1 Epilepsy Society is the UK’s largest specialist provider of epilepsy services.  At our Chalfont Centre 
based in Buckinghamshire, we provide over 100 residential and nursing care places for people with complex 
epilepsy and disabilities.  In the neighbouring community we also provide supported housing and domiciliary 
care for 40 clients.  Our service users come to Buckinghamshire from over 50 local authorities around the 
country.  
 
1.2 Beyond care and support, we also provide specialist medical care offering in-depth inpatient and 
outpatient assessment for people with uncontrolled epilepsy and related needs.   Care service users living at the 
Chalfont Centre and in supported living accommodation in the local community benefit from having leading 
neurologists and round the clock access to specialist medical care. 
 
2. Clause 32 in the draft Bill on Ordinary Residence 
 
2.1 Epilepsy Society strongly supports a departure from previous rules around ordinary residence which 
stated that ordinary residence status for out of area placements only applies where an individual is living in a 
care home.  We welcome the draft Bill’s provisions that when someone who has an out of area placement moves 
into a different care setting but stays in the same area, the responsibility remains with the sending authority. 
 
2.2 Clause 32 is drafted around having a care need which can only be met by a particular type of 
accommodation.  We understand the types of accommodation will be set out in regulations and are likely to 
include extra care housing, support living and shared lives schemes, as well as care homes and nursing homes.   
 
2.3 Whilst we view this as an extremely positive development, we are concerned that disputes between 
sending and receiving authorities may still arise over what constitutes ‘care and support including 
accommodation’.  The dividing line between supported living and domiciliary care is not clearly defined.  The 
disputes and perverse incentives to lower assessments may continue, albeit shifted further along the spectrum of 
care and support provision - for example when an individual wants to move out of supported living 
accommodation into their own home with domiciliary care.   
 
3. Problems with Ordinary residence 
 
3.1 For low incidence conditions requiring specialist provision, care needs are not adequately met in all 
areas of the country. Individuals with such conditions often choose to live near to specialist facilities, such as 
those provided in Buckinghamshire by Epilepsy Society.  Their care package may or may not include an element 
of accommodation.   
 
3.2 A different scenario, but similar issue for particular local authority areas, involves specialist residential 
schools. Each year students finish their education and choose to stay in the area near to the school, often in their 
own privately rented flat with domiciliary care. In both scenarios, the local authority where specialist provision 
is located becomes a net importer of care provision.   
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3.3 Disputes over funding cause distress to the individual involved and are extremely costly to providers of 
care, such as Epilepsy Society, in chasing the fees from local authorities.  The draft Bill does not fully address this 
issue and, in its present form, will not solve the problem of funding disputes. 
 
4. Proposed solution for the committee 
 
4.1 A fair and workable system requires one which does not place unequal demands on some local 
authorities to the (financial) benefit of others. We believe the only practical way to prevent some local 
authorities from having the financial burden of being a ‘net importer’ of care and support responsibilities is for 
funding to follow an individual for as long as they are eligible for care and support.   
 
4.2 The overall cost to the public purse would be the same, or in some cases go down where individuals can 
move more freely and have greater independence.  This may also have the added benefit of encouraging local 
authorities to develop more local services in line with new duties to promote diversity and quality of services in 
the market.  Most importantly, this solution would support the central principals of the draft Bill about 
wellbeing and self directed care. 
 
Recommendation: 
 
The Government revises Clause 32 of the bill to remove the link to ‘accommodation of a particular type’.  
This would mean the responsibility for care and support remains with the sending authority in perpetuity to 
ensure individuals have the greatest possible choice about where they live. 
 
January 2013 
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The Equality and Human Rights Commission 

 
Introduction 
 
1. The Equality and Human Rights Commission (the Commission) welcomes the opportunity to provide 
evidence to the Joint Committee on the Draft Care and Support Bill.   
 
2. Care and support raise questions of equality and human rights. Promoting equality and human rights 
in care and support improves the lives of the individuals using those services. Conversely, poor quality care and 
support, exacerbated by a lack of choice, can infringe people’s human rights and protections under the Equality 
Act 2010.   
 
3. Article 8 of the European Convention on Human Rights (ECHR) which protects the right to respect for 
private and family life, is particularly relevant to the provision of care and support. Also relevant are articles of 
the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD), for example, freedom 
from exploitation, violence and abuse (Article 16); living independently and being included in the community 
(Article 19); freedom of expression and opinion, and access to information (Article 21); respect for privacy 
(Article 22); respect for home and family life (Article 23); and work and employment (Article 27). 
 
4. The Commission has published several reports on social care and human rights (details below). Our 
analysis suggests that reform of the legislative framework for social care may facilitate a shift to a system where 
people receive tailored support in ways which allow them to take command over their lives, increasing their 
degree of choice and control. It is acknowledged that people will have varied preferences concerning the degree 
of control they assume, but the goal of maximising choice and control is critical to promoting autonomy, dignity 
and respect125. 
 
Response to questions 
 
Q4.  Are there other ways of framing the draft bill’s underlying principle, that local authorities must 
promote an individual’s wellbeing? Are there other principles that might be substituted for it? 
5. Clause 1 introduces a general duty to promote an individual's well-being when exercising functions 
under the new legislation. Based on its analysis the Commission suggests that clause 1 be amended to 
incorporate an explicit reference to human rights, so that the duty to promote wellbeing includes an express 
requirement to have regard to universal human rights principles. We suggest that these principles could be 
drawn from the European Convention on Human Rights and the UN Convention on the Rights of Persons with 
Disabilities, which embed key concepts such as dignity and autonomy. This approach would help to move the 
definition of care and support from a passive concept of individual need, to one based on an active conception of 
rights and duties, in which people are enabled to be full and equal citizens.   
6. Making human rights part of the underpinning framework of adult social care legislation would 
strengthen the legislation. The Government accepted this principle in debate on the Health and Social Care Bill 
in March 2012.  Parliamentary Under Secretary of State for the Department of Health, Earl Howe, said: 
 
‘I can confirm that human rights will of course be part of the underpinning framework in adult social care law. 
Any reforms to the law on care and support will need to ensure consistency with the obligations placed on local 
authorities by the Human Rights Act.’  (House of Lords Hansard, 13 March 2012, Column 241) 
 
9. One way of giving effect to this commitment would be to confirm, through the Care and Support Bill, that all 
individuals receiving care and support services have the protection of the Human Rights Act as intended by the 
government. 

                                                       
125 From Safetynet to Springboard, Equality and Human Rights Commission, 2009 
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10. In England, for the majority of older people receiving care in their own home, arranged by and 
commissioned by the local authority, this care is provided by a private or third sector organisation126. The 
Commission has received advice from Senior Counsel that, because of the case of YL v City of Birmingham 
Council, human rights protection does not extend to these home care services. As a result approximatly 500,000 
older people may lack the protection of the Human Rights Act. Similarly, disabled adults receiving home care 
under these arrangements are unlikely to be covered by the Human Rights Act. This means many people may be 
denied direct legal redress against the care provider for human rights abuses.  
 
Our analysis suggests reform of the care and support system represents an opportunity to clarify this matter. 
Legislation could confirm that private and third sector providers of home care services commissioned by public 
authorities are covered by the Human Rights Act and are performing public functions within the meaning of 
Section 6(3)(b) of the Human Rights Act 1998. This would also bring such providers within the scope of the 
general public sector equality duty.   
 
Q8. Are the provisions of the draft bill in relation to the views of service users, carers and prospective users 
of services sufficient?  Would you suggest any improvements to these provisions? 
 
13. The Commission notes that the draft bill only requires needs and carers assessments to be made with the full 
involvement of the individual (and their carers and families where appropriate), ‘so far as it is feasible to do so’. 
We believe the legislation needs to require local authorities to consider if measures such as communication 
support or independent advocacy may support an individual’s involvement and to arrange for that support to be 
provided.  
 
Q14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft bill? 
 
14. The Commission welcomes the government’s commitment to supporting disabled and older people's 
empowerment by introducing self assessment. However, self assessment may not suit all who those needing care 
and support. The Commission's Home Care Inquiry found some older people underestimated their needs and 
others pointed to being ‘bewildered’ by taking control of care arrangements127. 
 
Q19. Do the care and support plan provisions allow adequately for input from service users and carers?  
 
Q20. Does the draft bill make adequate provision to help people achieve personalised care and support and 
to manage the payment process? 
 
15. The draft bill does not require local authorities to provide any support services to people needing care and 
support beyond information and advice. Some people will require additional support in order effectively to have 
access to, plan and manage a care and support package. Consequently, the Commission’s analysis suggests that it 
is essential that care and support legislation requires local authorities to consider whether provision, such as 
independent advocacy, brokerage or Personal Assistant Support Schemes, will enable people to access and 
manage personalised care and support more effectively, including consenting to and managing direct payments.  
  
16. The Commission welcomes the proposed duty on local authorities to provide information and advice. 
However information and advice should be tailored and delivered in ways that enable all people to access it. 
UNCRDP Article 21 places obligations on public authorities to provide access to information.  
17. The Commission’s Home Care Inquiry found that information is often provided in a form that is not easy 
for some people to access. For instance, it is often online, although nearly 6 million people aged 65 and over have 

                                                       
126 NHS Information Centre (2011); Community Care Statistics 2009-2010, Social Services Activity Report, England 

127 Close to Home: An inquiry into older people and human rights in home care, Equality and Human Rights Commission, 2011 
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never used the internet.128  Our evidence shows information is sometimes inconsistent, incorrect or out of date 
and makes no mention of the rights of service users.  
 
Q16. Do you consider that variable local charging regimes for services are compatible with national 
eligibility criteria, and any future funding changes involving capping individual financial liability? 
 
18. The Commission supports a transparent system of national eligibility criteria linked to outcomes that 
support equality and human rights. Our analysis suggests variable charging regimes would be incompatible with 
national eligibility criteria, as differences in charging regimes are likely to impact on the freedom of movement 
of people who need care and support, limiting their ability to move to take up work, education or training 
opportunities or to be closer to family or friends. Variable local charging regimes may also undermine the 
provisions in the draft bill in relation to portability of care packages from one local authority to another129. 
 
Q22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, 
and should these provisions be extended in any way? 
 
19. The Commission supports the draft bill in relation to statutory Adult Safeguarding Boards, the duty to 
cooperate and share information on relevant agencies and the duty to investigate allegations or suspicions of 
abuse and/or neglect. However, our analysis suggests there should be an additional power of entry for local 
authority representatives, where a third party is refusing access to a person who may be at risk of abuse and 
neglect. The Commission's disability harassment inquiry found that most abuse and neglect occurs in people’s 
own homes and is most commonly perpetrated by people close to the victim such as partners, relatives and 
‘friends’130.  A power of entry with appropriate safeguards, combined with the proposed duty to investigate, 
would enable local authorities and other agencies to intervene more effectively in response to allegations or 
suspicions of abuse and neglect. 
 
January 2013 
  

                                                       
128 Close to Home: an inquiry into older people and human rights in home care, Equality and Human Rights Commission, 2011 

129 Safety Net to Spring Board - A new approach to care and support for all based on equality and human rights, Equality and Human 
Rights Commission 2009 

130 EHRC, Hidden in plain sight: Inquiry into disability-related harassment, 2011 
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Equity Release Council  

Background to the Equity Release Council and Council’s views on social care funding 
 
1. The Equity Release Council is the industry body for the equity release sector. Born from an expansion 
of the remit of SHIP (formerly Safe Home Income Plans), the Equity Release Council represents the providers, 
qualified financial advisors, lawyers, intermediaries and surveyors who work in the equity release sector. 
 
2. Equity release allows individuals aged 55 and over to release money from the property they live in 
without having to make any monthly repayments. Providers of both of the two types of equity release – lifetime 
mortgages and home reversion plans – are regulated by the Financial Services Authority, and give home owners 
the ability to draw a lump sum or regular smaller sums from the value of their home, while remaining in their 
home. Equity release can be and is used for a range of purposes, including funding of social care.  
 
3. The Council operates a rigorous Code of Conduct, overseen by the independent Standards Board, 
which exists to ensure that equity release products are safe and reliable for consumers. In particular, customers 
must be allowed to remain in their property for life, providing it remains their main residence, and they must be 
given a “no negative equity” guarantee, meaning customers will never owe more than the value of their home. 
 
4. The Council believes that long term care is something that people tend to avoid thinking about and, in 
turn, fail to save for. Yet, under the current system, unless a person has assets of less than around £23,000 they 
will be required to pay for their care long after they have stopped earning a regular income. 
 
5. The Council further believes that there is a considerable lack of understanding amongst the general 
public about how they can fund their retirement. In light of changes in demography, with people living longer 
and falling birth rates, it will be more important than ever to ensure that people are able to support themselves to 
a greater degree in retirement.  
 
6. In general, the Council welcomes the Government’s commitment to reforming social care funding, 
including its adoption in principle of the Dilnot Commission proposals, the Care and Support White Paper, and 
the draft Care and Support Bill, though there are specific issues that we wish to raise.  
 
The Draft Care and Support Bill 
 
7. In particular, we welcome that the Bill recognises the importance of providing information. We believe 
that information on equity release should be a part of the information provided, recognising that it is one of a 
range of options that should be considered when planning for retirement. 
 
8. We believe that the Bill should strengthen provisions that relate to requirements for obtaining 
independent financial advice. Financial planning for one’s retirement, including taking maximum advantage of 
one’s assets and state benefits, is a complex area and we believe that those who are likely to commence paying 
substantial sums of money for their care should be signposted towards independent expert financial advice. 
 
9. If such advisors are to give advice on equity release, they should be required to be members of the 
Equity Release Council and signed up to the Council’s Code of Conduct which sets strict criteria to which 
members must adhere and puts in place safeguards for consumers. 
 
10. We note the further expansion of the universal deferred payments scheme, which is intended to 
provide a further option for self-funders of care, as set out in the Dilnot Commission.  
 
11. The Council has concerns that people could be inappropriately directed towards the deferred payments 
scheme when instead it should be considered as part of a range of options. In some cases a different solution, 
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such as equity release, may be more suitable – and an independent financial advisor would be the most suitable 
person to recommend on this rather than the Government or local authorities. 
 
12. We also have concerns regarding whether local authorities are best-placed to operate such schemes. As 
has been shown during the financial crisis, local authorities have on occasion been dangerously exposed when 
lending money. Through operating a universal deferred payments scheme, local authorities will have to take 
views on the setting of interest rates for loans, and calculate loan-to-value ratios. This will require complex long-
term judgements. 
 
13. We believe that these proposals need to be set out in more detail, and examined closely, to assess what 
interface the universal deferred payments scheme will have with those who have already or, by the time of the 
scheme’s introduction, will have chosen to release equity from their homes to pay for care. If there is a lack of 
clarity, then there is a risk that potential customers avoid choosing an equity release product, even in cases 
where an independent financial advisor would otherwise recommend an equity release product as suitable, 
because they are concerned they may not be able to access funding through the universal deferred payments 
scheme.  
 
Conclusion 
 
14. In closing, we welcome the Bill in general but have a number of concerns regarding the role of 
information and advice, and the universal deferred payments scheme. Information must be made available and 
cover the full range of funding options, and signpost people appropriately towards independent advice for 
planning the financing of care. Likewise, advice must also evaluate all of the options and, while equity release 
may not be appropriate in all situations, should at least be considered. Where equity release is an appropriate 
option, only equity release products offered by members of the Equity Release Council should be suggested to 
ensure high levels of customer protection. Regarding the universal deferred payments scheme, more information 
needs to be given on the scheme so more certainty is provided to those planning for their future, and significant 
consideration needs to be given to the ability of local authorities to operate the scheme given the long-term 
financial commitments they will be making. 
 
15. We welcome the inquiry and are happy to provide further information or oral evidence to the 
Committee. 
 
January 2013 
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ETC Advice Limited 

Adult Safeguarding 
 
22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and should 
these provisions be extended in any way?  

Focus of Submission:  
 
Proposal for a new power of entry, enabling the local authority to speak to someone with mental capacity who 
they believe could be at risk of abuse & neglect, if a third party prevents them from doing so? 
 
Summary of Response: 
 
• Are LA’s ‘fit for purpose’ to take on this power? 
• Will such a power further undermine social work values & ethics? 
• Is there the resource & professional competence to ensure it is not abused? 
• Is such a power recasting ‘freedom de jure’ into ‘freedom de facto’? 
 
Commentary: 
 
There are sufficient existing legislative powers. A new power is not required. What is required is competency 
in knowledge, & practice to use existing powers. Through current changes in the way Local Authorities are able 
to deliver services, budget cuts etc. The impact of which has meant the reduction of the number of social 
workers employed by L.A’s, the break up of multi disciplinary & integrated working involving LA social services 
& other agencies. Such undermine both the capacity & the ability of LA’s to undertake their duties. Giving them 
more powers will I fear leads to ‘lazy’ & ‘off the hoof’ decision-making. 
 
Decline in Professional Role & Integrity: If social workers are allowed to practice in meaningful ways informed 
by their professional role this should contribute more effectively to adult safeguarding. 
 
“Social work promotes social change, problem solving in human relationships & the empowerment of & liberation 
of people to enhance well being. Utilising theories of human behaviour & social systems, social work intervenes at 
the points where people interact with their environment. Principles of human rights & social justice are 
fundamental to social work”. [IFSW 2000]. 
 
They are:  
 
“Independent thinkers, and use independent judgment; they resist individual, organizational and professional 
phenomena that are morally harmful; and they engage in dialogue and feedback rather than avoidance”. 
 
The professions role is being undermined by the continuing vagaries of Local Authority management. This 
coupled with the intentions of central government of returning public and state services to private capital & the 
redrawing of social & health care architecture, leaves many Local Authorities depleted of the leaderships & skills 
to undertake such an important responsibility of power of entry. Local Authorities & the social workers they 
employ are not alternatives to the police in undertaking ‘uninvited entry’, if such is deemed to be necessary.  
 
Police Authorities are facing their own budget cuts. This is likely to inform that resources for any robust 
investigation of possible coercion &/or abuse of a person(s) that may be at risk or is be being subject to abuse & 
neglect from other members of that household, is not realistic. 
 
Budget cuts required of Local Authorities are being instituted in different ways across the country. This has 
lead to variances in how a local authority social services department undertakes their existing statutory duties & 
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to the number of professional officers available to carry out existing powers. Worryingly some LA’s are now 
barely meeting their statutory duties as evidenced in recent court cases. 
  
Risk Aversion in Adult Protection Services. Risk management appears to be more about first looking at what 
may be an end result that won't draw attention from the media, rather than about what is really appropriate to 
an individuals needs & is truly person centered. 
 
Social work continues to suffer a poor public image. There is evidence of considerable mistrust by the general 
public as to the roles social workers perform. Generally this is portrayed as either they under respond in 
protecting children & adults at risk or are pilloried for overreacting {in such cases as Martin Neary, noting also 
the recent episode of East Enders etc.). Providing an additional power, which is not necessary, will just make a 
bad situation worse.  
 
What is needed both from Government & from the profession itself is a firm commitment & reassurance of the 
value & contribution of social work to communities. Without this the risk remains of being sucked further into a 
culture of ‘learnt helplessness’ & of there being a profession everyone can have license to ‘kick’. 
 
References: 
Manchester City Council v G, E & F, [August 2011 
In this case, however, I am entirely satisfied that the local authority’s blatant disregard of the processes of the MCA 
and their obligation to respect E’s rights under the ECHR amount to misconduct which justifies departing from the 
general rule.  Miss Irving boldly relies on the ignorance of the local authority’s staff as an excuse and submits that 
the complexity of the statutory provisions left large numbers of professionals uncertain as to the meaning of 
“deprivation of liberty”.  
 Given the enormous responsibilities put upon local authorities under the MCA, it was surely incumbent on the 
management team to ensure that their staff were fully trained and properly informed about the new provisions.   
 
Mr Justice Baker 
 
"While we strongly believe we did the right thing, the judge has made it clear that we went about it the wrong way.” 
Manchester City Council. 
 
“Victory for father after autistic son's 12-month ordeal in the clutches of social work”  
Headline in the Daily Mail in response to Steven Neary; LB Hillingdon v Steven Neary (2011) [Hillingdon 
deprived Steven Neary of his entitlement to take proceedings for a speedy decision by a court on the lawfulness 
of his detention, contrary to Article 5 (4) ECHR.] 
 
These are not exceptional cases. From work undertaken by ETC Advice Ltd over the past 5 years we know of 
many LA's & NHS Health Trusts that have behaved in similar ways. Not all have come to the attention of the 
Courts. 
 
Despite regulation, statutory powers – things go tragically wrong,  
 Despite a duty of care, duty of protection such as under the Mental Health Act, Mental Capacity Act [& 

the amendment to, Deprivation of Liberty Safeguards] the Children’s Act etc., the system has failed some on the 
most vulnerable in our community who need protection  
 Despite numerous inquiry reports, investigations, guidance, policies & procedures things go wrong – 

badly & tragically. [Reference most recent examples:  Winterbourne View Hospital  & the Rochdale abuse case]. 
 
Giving an additional power to that proposed is not a panacea to preventing such circumstances again. To 
paraphrase Karl Marx; History tends to happen twice. The first time is drama: the second time is farce. 
Who controls? Is such a power at risk of recasting ‘freedom de jure’ into ‘freedom de facto’? 
Who is the ‘servant’ of the state & who is the ‘executive’ of the state in regards to the proposal of a power of 
entry? 
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They do not seek to be "controlled" by the State or by the local authority. And it is not for the State in the guise of a 
local authority to seek to exercise such control. The State, the local authority, is the servant of those in need of its 
support and assistance, not their master”. 
 
“More recently one has found, too frequently for comfort, examples of the same mind-set – the same erroneous 
beliefs by local authorities – in the context of the removal of incapacitated adults from the care of their relatives 
into residential accommodation, without the sanction of the court and, therefore, without any legal authority.”  
Right Hon. Lord Justice Munby 
 
In using additional ‘Powers to Protect’ will this lead to Improvements in a person’s Life? 
 
In using the proposed power will Local Authorities be able to provide satisfactory alternative provision that will 
make real improvements in a person’s life? 
 
“At the end of the day, the simple point, surely, is this: the quality of public care must be at least as good as that 
from which the child or vulnerable adult has been rescued. Indeed that sets the requirement too low. If the State is 
to justify removing children from their parents or vulnerable adults from their relatives, partners, friends or carers 
it can only be on the basis that the State is going to provide a better quality of care than that which they have 
hitherto been receiving”.  
Right Hon. Lord Justice Munby. 
 
'Justice must be seen to be done'.  
[Chief Justice Lord Hewitt, 1924].  
 
Noting the costs of our judicial system.  Can we make improvements in their efficiency & costs?  Will there be 
available funding, independent of Local Authorities’ budgets, for advocates/a person’s representative to access 
courts & for the courts to exercise their appropriate judicial authority in safeguarding adults at risk? 
 
We need to know much more about how the judicial system work: 
 
 Who is using the courts? 
 For what purpose? (e.g. the case detail) 

 
The result. 
 
We know that the cost of the judicial system [2008/09] £1.48 billion. In addition, Legal Aid costs came to £2.1 
billion. Senior Judges are paid a total of £180 million of which 491 are judicial officers & 281 w.t.e. District 
judges  - paid by the day.  
 
Urgent Access to Courts Equitable for all. 
 
Access to the courts, & if required to a senior judge, can be arranged within the timescales of a few hours. What 
is more difficult to establish is whether access to the courts in cases of urgency is equitable to all. If you are a frail 
older person, or someone with a severe learning disability, someone without capacity or the physical means to 
say 'help' and the presence of others placing a person at risk, what can be done? 
 
Is it not possible for someone acting on concerns that a person is at risk, to have the same access to the courts as 
say a premier league footballer, a politician or celebrity, or a corporate company? The answer most likely would 
be ‘Yes’. In terms of costs & of liability for those costs, ‘No’! Local Authorities are frequently not able to act on 
cases using a judicial means simply because they can’t afford to ‘bear this financial burden’.  
 
Giving the executive power to the Local Authorities instead is not an acceptable solution to this funding 
matter.  
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Final Comments. 
 
Finally taking inspiration from Cervantes book ‘Don Quixote’, in which this hapless hero sets out as a Knight 
errant to challenge what he sees as injustice & unfairness. Of a society in it’s time that had lost many key markers 
for informing the responsibility of it’s public sector & professional officers in serving their communities as a 
duty. Underpinned by standards of morality & ethics to guide the behavior of the nations citizens. 
 
Social work today may not be called upon to charge at windmills, thinking they are some dragons to be slain for 
the protection of others, but neither do they need new powers.  
 
To be given the proposed power of entry by Parliament moves Local Authorities & their social workers further 
along the slippery slope of just being about control & policing & not about empowerment for change. The 
former is relatively easy; the latter harder, being that it underpins true professionalism, working in respectful 
and equitable ways as servants of the state. 
 

January 2013 
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Every Disabled Child Matters 

 
About us 
 
The Every Disabled Child Matters campaign is a consortium campaign run by four of the leading organisations 
working with disabled children and their families: Contact a Family, the Council for Disabled Children, Mencap 
and the Special Educational Consortium. Since its launch, EDCM has gained over 34,000 individual supporters. 
 
The Joint Select Committee asked: 
 
24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be extended 
in any way? 
 
Linking the Education, Health and Care Plans, Care and Support Plans, and Support for Carers Plans 
 
The Children and Families Bill will introduce Education, Health and Care (EHC) Plans, potentially up to the age 
of 25, to replace statements of SEN (draft clauses 16-28). The plan will cease when a young person is no longer in 
education or training. EHC plans will specify:  
 
• the child or young person’s special educational needs; 
• the outcomes sought for him or her; 
• the special educational provision required; 
• any health and social care needs and provision of a prescribed description to meet them. 
 
The draft Care and Support Bill introduces Care and Support Plans for disabled adults, and Support Plans for 
carers of disabled adults (draft clauses 23-26). These plans will specify:  
 
• the care and support needs identified; 
• to what extent the needs meet eligibility criteria; 
• the needs the local authority is going to meet; 
• how it is going to meet them. 
 
It is possible that a young person aged between 18-25 could be eligible for both an EHC plan and a Care and 
Support plan. 
 

If a young person is eligible for both an EHC plan and a Care and Support Plan, these plans should be 
brought together to create a consistent approach from 18 to 25. Social care needs identified in an EHC plan 
should be met through a Care and Support Plan post-18.  
Outcomes identified in a young person’s EHC plan should also feed directly into adult assessments for Care 
and Support Plans.   
 
Transition clauses in the Care and Support Bill 
 
The draft Care and Support Bill contains measures which seek to make transition between child and adult 
services ‘as smooth as possible’ by giving local authorities powers to assess young people and their carers under 
the adult statute, ahead of the young person’s 18th birthday.  
 
• Draft clause 39 – assessment of a child’s needs for care and support: this gives local authorities the 
power to assess children and young carers under the adult statutory framework in advance of their 18th birthday. 
This will be known as a ‘child’s needs assessment’. If a local authority does not comply with a request to 
undertake a child’s needs assessment they must supply the person who makes the request with written reasons 
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for its decision. 
 
It is unclear at what age a request for such an assessment could be made. This impacts on the EHC plans as the 
earlier adult services can be introduced to the review process, the greater the opportunity to plan a holistic 
transition process for the individual. 
 
• Clause 43 of the draft Care and Support Bill – continuity of services under section 17 of the 
Children’s Act: this provides a new protection to ensure that if a child or young carer is receiving social care 
services under section 17 of the Children’s Act, the local authority must continue to provide those services until 
after an assessment under the adult statute has been completed.  
 
It is unclear how long a Local Authority might be able to continue offering the services an individual received as 
a child once they have passed the age of 18. Delaying the transition to adult services could have an impact on 
other elements of an individual’s life which need to be addressed at transition. For example, for those with an 
EHC plan, a delay in transitioning to adult social care services may have implications when moving to further 
education. 
 
It is welcome that under the transition clauses of the draft Care and Support Bill provisions have been made to 
prepare a young person receiving social care services under the Children Act 1989 for entering adult services, 
and to protect them in the event that this is not fulfilled. In order to ensure read across between the duties in the 
Care and Support Bill and those in the Children and Families Bill, this should also apply to children with an 
EHC plan. This will enable adult social care services to prepare to bring together the Care and Support Plan and 
the EHC plan. 
 

Clauses 39 and 43 of the Care and Support Bill should apply to children with an EHC plan under the 
Children and Families Bill.  

 
It is important to ensure that there are clear parameters set to ensure that children’s services are not required to 
continue to deliver services indefinitely. 
 

Clause 43 of the Care and Support Bill should set clear parameters for continued delivery of children’s 
services. This should include a requirement to ensure that children’s and adult services work with the young 
person to provide a planned transition. 

 
January 2013 
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Family and Parenting Institute and Daycare Trust  

 
1. The Family and Parenting Institute is an independent charity that exists to make the UK a better place for 
families and children. Daycare Trust is the national childcare charity, campaigning for high quality, affordable 
childcare for all and representing the voice of children, parents and carers on childcare issues. The Family and 
Parenting Institute and Daycare Trust have merged and the new charity will be launched in April. 
 
2. The Family and Parenting Institute and Daycare Trust wish to respond to three specific issues that may not be 
adequately covered by the responses of other organisations. 
 
Protecting family roles and relationships 
 
3. Family structures and roles are too often compromised in the current care and support system. This problem 
particularly affects older couples who can be forced to live separately when one partner requires a higher level of 
care (either when one partner lives in a care home rather than a family home, or when both partners live in 
separate care homes) but there are also wider examples, for example where working age adults who live in 
residential care struggle to maintain adequate interaction with their family.  
 
4. The Law Commission considered in detail caring responsibilities and a family’s situation as a whole as part of 
its review of social care law, but did not address this specific point. 
 
5. The government has repeatedly stated that a central motivation for care and support funding reform is to avoid 
a small proportion of individuals being subject to unfair ‘catastrophic’ care costs. Reform will not be balanced or 
effective if new protections against the impact of care and support costs for those with financial resources are 
established, but fundamental risks to remain that families without resources will be undermined due to funding 
constraints. 
 
6. We know that there are sometimes very difficult decisions people must make about their own care that mean 
making sacrifices for the benefit of specialist support. We also know that the obligation of the state to fund care 
cannot be unlimited. However, family roles and structures must be valued and receive appropriate protection. 
 
7. It is therefore crucial that new care and support legislation sets clear expectations of local authorities in 
protecting an individual’s wish to remain part of their family. We accept that this may not be a straightforward 
legal proposition, and such duties cannot override duties towards the best interests of an individual concerned 
and must be compatible with effective adult safeguarding.  
 
8. Family roles and relationships could be better protected by extending the family component of the general duty 
to promote individual wellbeing (clause 1, subsection 2f) to include family ‘roles’ as well as relationships, and by 
expanding clause 27, ‘Cases where adult expresses preference for particular accommodation’ to include care 
generally (and subsequent regulations could make clear there should a strong presumption in favour of 
maintaining family roles and avoiding compromising a family unit). Clause 3, which sets out the matters a local 
authority must have regard for in exercising its responsibilities under the general wellbeing principle, could also 
be amended to include a reference to the importance of supporting an individual’s family role and relationships. 
 
9. We would also advocate strongly for the new eligibility framework to provide clarity on the way that local 
authorities should take into account family roles and responsibilities. 
 
Information and advice services 
 
10. Clause 2 (Providing information and advice) of the draft Bill creates a duty for a local authority to establish an 
information and advice service, which it may do jointly with another local authority. This clause appears to 
interact with clause 3 (Promoting diversity and quality in provision of services), which includes duties to provide 
those wishing to access care services sufficient information to make an informed decision about how to meet the 
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needs in question (1c), and to ensure that the authority has, and makes available, information about the 
providers of services for meeting care and support needs and the types of services they provide (2a). 
 
11. Two key problems faced by people in need of care and support and their carers are the difficulty of arranging 
support, both when they are and are not eligible for direct services, and of resolving problems quickly and 
effectively. A dedicated, high quality information and advice service is crucial in reducing the incidence of these 
problems. The draft legislation codifies in legislation guidance issued by the government in the past to local 
authorities (for example through the ‘Putting People First’ concordat), which has not been effective in creating 
high quality information and advice services. The ‘Big Care Debate’ consultation initiated by the last government 
also showed that there remain significant deficiencies in information and advice services. There is therefore a 
case for stronger and more specific information and advice duties than those in the draft Bill. 
 
12. The information and advice provisions of the Childcare Act 2006 provide a useful case study of the 
implementation of such legislation. The Act placed duties on local authorities to provide information, advice and 
assistance through ‘Family Information Services’. These services have been successful and are valued by parents, 
in part because they provide a brokerage service that links parents directly with services. However, funding 
pressures mean that since 2010 around one fifth (19 per cent) of Family Information Services have been rolled 
into local authority call centres. This leads to a lower quality of support for the public, but also means that local 
authorities give up valuable knowledge and intelligence that supports monitoring and effective commissioning. 
The lessons from the Childcare Act are that well defined information and advice services are hugely helpful the 
public, but that under financial pressure many local authorities scale back services to the minimum that is 
acceptable under their statutory duties, and in some cases stop meeting those duties. 
 
13. To ensure that adult social care information and advice services address current deficiencies, clause 2 should: 
 
• refer, like the Childcare Act, not only to information and advice but also to ‘assistance’; and 
• make clear that information and advice relates to all services rather than only local authority 
commissioned services and local authority funded clients. 
 
14. As the legislation stands, it appears that there is an overlap between clause 2 and the duties of Local 
Healthwatch under the Health and Social Care Act 2012 (clause 182), which both have duties to provide 
information on local services. Roles and responsibilities must be clear so that this overlap does not cause 
confusion that in turn leads to poor quality services. It is important that neither the distinct public ‘watchdog’ 
role of Local Healthwatch nor the provision of comprehensive social care advice and assistance is compromised. 
 
15. In addition, the clause should allow for the provision of secondary regulations by the Secretary of State to 
define the scope of advice services. For example, as an important element of the success of these services is brand 
awareness and perceived independence, there is a case for encouraging local authorities to use a single name for 
information and advice services. 
 
The need for a strong principle supporting aspiration and positive lifetime outcomes in the legislative framework 
 
16. It is unfortunate that discussions about social care often focus solely on older people and the problem of 
charging and paying for long term care. Of current social care ‘clients’, around one third are working age and two 
thirds are aged 65 or over.131 We would like to see more focus on the wider picture of care and the impact of 
inadequate support on individuals and their families.  
 
17. In particular, it is important that the new legislative framework and secondary regulations serve as an 
effective mechanism in promoting aspiration. Costs to the social care system must be seen not only as a burden 
but an investment.  
 

                                                       
131 Community Care Statistics, Social Services Activity - England, 2011-12, Provisional release, 

www.ic.nhs.uk/searchcatalogue?productid=8279&topics=0%2fSocial+care&sort=Relevance&size=10&page=1#top  
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18. With these problems in mind, a greater change than the proposed legal framework establishes is needed to 
prevent current flaws in relation to aspiration, independent living and lifetime outcomes to ossify. The ‘wellbeing’ 
principle, whilst welcome, does not appear sufficient to reverse the provision and practice of social care that sets 
an extremely low bar for good outcomes. Whilst no one with a care need should feel pressured or be made to feel 
inadequate, it must also not be the case that people with aspirations are given too little support to pursue them or 
feel discouraged from pursuing that support. 
 
19. Examples in which such a change would be beneficial are, for example, through easier access to support for 
young adults to develop professional careers, or middle-aged adults to re-enter work after developing a disability. 
The current system too often allows dependency to develop because the needs of people in these situations are 
effectively invisible to the social care eligibility framework, and are not well catered for by DWP or other services. 
 
20. The Law Commission set out that the concept of independent living would be problematic if placed in 
legislation because it may constrain choice and control. In the light of the difficulty of this issue, the government 
should do more to engage with the problem of ensuring reform supports aspiration and long term outcomes.  
 
21. One concrete step would be to put in statute an obligation for the government to produce an evidence-based 
eligibility framework. The National Institute for Health and Clinical Evidence already has a role in producing 
social care guidance. As well as ensuring that local authorities must have regard for that guidance, there is a 
strong case for asking NICE to lead in developing the eligibility framework for social care. An evidence-based 
framework, supported by statutory duties, would be likely to be more effective in rebalancing resources towards 
supporting independent living and aspiration, as well as prevention, than the current eligibility framework. 
 
January 2013 
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Family Carer Support Service (FCSS) 

Carers of people with learning disabilities are of course long term carers, providing support across all phases of 
life and all aspects of life.  They are generally concerned with enabling their relatives to have full lives whilst 
negotiating social care, health and benefit systems. Although they may also be providing care related to 
particular health conditions (epilepsy, dementia, heart conditions, mental ill- health etc) they are often 
overseeing every aspect of their lives even if others are providing some of the hands-on care required.  Their 
roles are complex and continuing and often subject to changes that are not due to a change in their relative. 
 
Further to our response to the October consultation deadline, the FCSS would like to endorse the pre-legislative 
scrutiny briefing of both the Standing Commission on Carers and that submitted by Community Catalysts, 
Inclusion North, Inclusive Neighbourhoods, Partners in Policymaking, Share Lives Plus et al.  We would like to 
make 5 specific points: 
 
•         We feel a Future Focus is important.  Prevention; preparation for increasing support need; information, 
advice, assistance to navigate are crucial to sustain caring situations that keep individuals within communities.  
We feel it is right and practical to offer support planning at the outset, not provide it when/if formal assessment 
results in an “ineligible” ruling.  This will help everyone take responsibility for their future, the present system 
seems to disempower and discourage this happening. 
 
•         We welcome the “well-being principle” as the basis for our future care and support system, with the 
concept of equality of access for adults (individuals needing care and carers) to employment and active 
citizenship; to relationships with friends, family and partner; to living a daily life in safety without suffering and 
in dignity.  This must encompass an understanding that older carers who have reached retirement age should 
not be seen as available to take on caring for a learning disabled relative “because they now have more time”.  
Both they and their relative should have a choice in how support that is needed is supplied because this will 
affect their well-being. 
 
•         Assessments should consider the full impact of an impairment or long-term condition whatever people’s 
“non-financial” assets.  Whilst a care/support plan may note that currently “informal” support networks, 
participation in a thriving community activity, eligibility for local subsidised bus travel etc contribute to the 
individual’s capacity to manage their condition and/or their carer’s capacity to sustain their input, the basic 
reasons for needing care and support remain and should be recorded within any assessment. Local authorities 
need to know the impacts of impairment – or core needs – and remain aware that circumstantial changes may 
mean more support is urgently needed, if – for example – a carer becomes ill, volunteers/friends move away, a 
community provision shuts down, financial cuts mean there is a change of transport policy that results in 
reduced mobility and restricted access.  Recording core needs rather than just what is to be provided would 
encourage authorities to value equality impact assessments (ie a change in voluntary sector or transport will 
cause costs elsewhere), it will enable alterations in care and support provision without re-assessments always 
being necessary and it could help prevent breakdown of a sustainable situation that suits all concerned.  
•         We welcome the wish to enable mobility between authorities. Currently relatives of people caring for 
someone with a learning disability do not have equal opportunities to relocate as others who are not caring in 
the same way.  However we are aware that caution and planning will be needed to prevent any requirement for a 
receiving authority to be immediately responsible for providing an equivalent service to that available in the 
sending/losing authority from impacting badly on those awaiting assessment within the area.  
•         We feel it is important that the Care and Support Bill should include a modernised complaints system 
which encourages a learning culture, enables people to give feedback for the benefit of individuals, practice and 
trusting partnerships.     

January 2013 
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Margaret Flynn and Shirley Williams, Independent Chairs or Lancashire’s 
SAB and Blackburn with Darwen’s Respectively  

Care and Support 

General 

1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
 
• Credible funding for Adult Safeguarding. It was disingenuous for the NHS commissioning Board, in its 
interim advice, to claim that the creation of Health and Wellbeing Boards and the integration of public health 
with local government constitute a “resource” to Adult Safeguarding. This does not address the resource deficit 
of Safeguarding Adults 

3. The Government states in its White Paper that “the quality of care is first and foremost the responsibility of 
the provider”. Does the draft Bill support this policy intention, and does it pay due attention to the 
responsibilities of commissioners and regulators for quality of care? 

• Not unless there are significant penalties for providers’ Directors and Boards seeking high rewards/ 
maximum private profit with no concern for the public interest e.g. confiscating “profits”/ exclusion from Board 
membership and the transfer of services to mutual (non-profit) ownership. Opaque corporate bodies made up of 
investors favouring tax havens should be required to identify “owners” who will be liable if the quality of care 
within their services is wanting 

4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must promote an 
individual’s well-being? Are there other principles that might be substituted for it? 

• This principle is self-evident and would be better stated as a right to be listened to, treated with dignity 
and have human rights protected. In addition:  
 
• Pressures to meet impossible profit targets, which overwhelm restraints against dishonesty,  are 
incompatible with the delivery of humane care to citizens requiring support 
 
• Profit distorted priorities are costly in terms of public welfare and conflict with public interest and 
public value   

6. What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care and 
support? 

 
• Three problems: (i) more publications such as Michael Mandelstam’s (2011) “How we treat the sick: 
Neglect and abuse in our health services.” As Lord Justice Munby wrote in the Foreword “…it should not 
require a lawyer to tell us, least of all to tell the caring professions, what dignity means. Every patient in a 
hospital is surely entitled to respect as a human being, as a unique individual requiring understanding, empathy 
and compassion. It is not very much; but it is fundamental.” (ii) NHS and Adult Social Care practices are subject 
to unequal exposure in terms of their separate “learning the lessons” processes. The Executive Summary of a 
Serious Case Review may be posted on a local authority’s website and given widespread media coverage yet, in 
contrast, there is very little public information available concerning the NHS’ scrutiny of practices regarding 
Serious Untoward Incidents or Post Incident Reviews for example. There is no process for determining what are 
and are not legitimate safeguarding concerns within highly dispersed primary, secondary and tertiary NHS 
services and which of these should be referred to the local authority. (iii) It doesn’t sit well with service 
integration and the vexed question of what exactly is ‘personal’ care. 
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Assessment and Eligibility for Social Care 

15. What are the best ways to increase the numbers of people identified as carers? What are the risks and benefits 
of placing a duty on public bodies to identify carers? 

• The DWP provides the Carers’ Allowance to carers providing more than 35 hours of care each week. It 
does not appear that this information is routinely shared with Adult Social Care. Neither does it appear to share 
this information when the allowance is discontinued as a result of the carer securing employment for example. 
Arguably a person with a chronic condition requiring 35 hours of support per week will continue to require this 
level of support and yet no questions are asked about substituted provision. 
 
• Identification isn’t the main issue; having sufficient and adequately skilled staff to work alongside carers 
and carry out sensitive assessments that result in flexible provision is what carers value most. 

Adult safeguarding 

22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and 
should these provisions be extended in any way? 

 
• It is not clear why the draft Bill refers to an Enquiry when most adult protection/ safeguarding 
personnel embark on investigations as specified in policies and procedures. According to the Concise Oxford 
English Dictionary (2002) an “Enquiry” is an act of asking for information and an “Investigation” is a systematic 
or formal inquiry into an incident or allegation so as to establish the truth. We would favour the latter since the 
adult protection/ safeguarding lexicon shifts and changes without much thought to the implications for both 
professionals and non-professionals who may find themselves subject to adult protection/ safeguarding actions.  
 
• Although it is helpful to put boundaries around the unwieldy term “abuse,” the examples within the 
Draft Bill hinge on the crime of theft. Given that the most typical form of abuse includes elements of physical, 
psychological/ emotional, financial, sexual assault and neglect, it is not clear why fraud, pressure around 
property or inheritance are advanced. Although mass marketing scams, investment scams, dating and romance, 
banking and clairvoyant scams which rely on the phone, post, emails and the internet for example are 
proliferating, there is not a great deal that adult protection/ safeguarding personnel can do – more usually these 
are primarily police and trading standards matters.  
 
• Turning to the chairing role, although the Independent Chairs of SABs are a growing breed, there is no 
evidence-based rationale for having such roles. How “independent” can such Chairs be if they are paid by a 
single agency? Vertical mechanisms of governance prevail with the representatives of individual agencies 
making up SAB membership reporting to their own Boards. There is little sense that the reporting process takes 
account of the areas where work interlinks and impacts on other sectors. Local authority employee Chairs 
(generally at Assistant Director or Director level) report to their senior managers. The employee Chairs have an 
investment in collaboration and maintaining positive working relationships which may lead to a more 
conciliatory stance than that adopted by independent Chairs. The latter are disadvantaged by not knowing the 
identities of the movers and shakers for example. Can independent Chairs be confident that they are picking up 
and being briefed on crucial soft intelligence? Given the inattention to the appraisal of independent Chairs, what 
confidence can there be that they are sufficiently skilled? 
 
• The turnover of SAB personnel is a concern which spans both children’s and adults’ Boards. The police 
reposition key staff every couple of years and senior NHS representation remains an aspiration rather than a 
reality for most SABs. The “life expectancy” of individual Board members has implications for partnerships and 
expectations concerning long term planning. It is a preoccupation of many SABs since turnover tears at the 
fabric of interagency working. 
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• It is not clear why the label of adult “Serious Case Reviews” has been set aside.  The latter are markers/ 
points of reference for SABs. They constitute a multi-agency view from a distance and are a way of holding 
agencies to account – but not individuals to blame. Adult SCRs involve editing, contextualising, offering 
explanatory frameworks, championing multiple perspectives and promoting inter-professional conversations. Is 
this the expectation of “Safeguarding adults reviews”? At their best adult SCRs are compelling case studies - : 
concentrated pan-disciplinary inquiries with the potential to make long term changes. 
 
• How many Safeguarding adults’ reviews in a single authority are envisaged? We ask since: the referrals 
to Adult Social Care increase annually; there is no dedicated funding for any reviews and local authorities 
assume the lion’s share of funding responsibility; and there is no reference to the demise of the SHAs and the 
National Patient Safety Agency which have traditionally commissioned and received the NHS’s (confidential) 
findings of both serious untoward incidents and post incident reviews.  A further concern hinges on the 
prospect of providers resorting to costly legal representation which would entirely subvert reviews as learning 
vehicles.    
 
• In our experience of undertaking adult SCRs, attention has to be paid to human rights obligations; 
ensuring that clinical data is described and considered in readily understandable ways; that the membership of 
SCR Panels is equal to the task of representing the activities of organisations; that attention is paid to implicit 
sensitivities and dilemmas; that consideration is paid to the circumstances of relatives/ significant others; and 
that the goals of publication meet a need to protect the health or rights and freedoms of others. The governance 
of adult SCRs is crucial and yet rarely features in the Terms of Reference negotiated or discussed with authors 
and/ or the chairs of SCRs. We have experience of organisations contributing to adult SCRs threatening legal 
action/ insisting that the way in which they are depicted is amended to appear more favourable/ and even the 
“independent Chairs” of SABs editing SCRs  once they have been agreed by a SCR Panel. However they are 
badged, reviews are complex in terms of interests, alliances, conflicts, institutions and co-operation and yet it is 
unclear who has the final say. Who owns an adult SCR? Who pays for such a review? And if the independent 
chair of SAB edits a SCR without the consent of an independent author – where does redress reside? Irrespective 
of the title, matters of governance are critical to the independent scrutiny of practice. Not all organisations 
contributing to an adult SCR could feasibly be members of SABs e.g. independent home owners. 
 
• Finally, where will “safeguarding adults’ reviews” reside? Is it envisaged that “Safeguarding adults’ 
reviews” will address institutional abuses as well as circumstances surrounding the deaths of individuals? If so, 
please make this explicit, not least because the SCR concerning Winterbourne View Hospital is an exemplar of a 
bargain basement alternative to a public inquiry, the costs of which were borne entirely by South Gloucestershire 
Council which had no responsibility for any patients at the hospital.      

23. Does the draft Bill strengthen corporate accountability for neglect and abuse? What would be the risks and 
benefits of creating a new offence of corporate neglect? 

• The draft Bill does not strengthen corporate accountability. See responses to 3 and 4 above 
 
• Given Winterbourne View Hospital and care/nursing home experiences, we commend a new offence of 
corporate (public and independent providers) neglect – it is concerning that only those in very low paid 
positions in the nursing and care sector are punished via the courts and lose their livelihoods.  
 

January 2013  
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Gateshead Advocacy Information Network (GAIN) 

GAIN, a project of Gateshead Voluntary Organisations Council supports advocacy projects in Gateshead 
promoting the development of advocacy in the borough.   
 
There are eight projects delivering advocacy within Gateshead, working with people with learning disabilities, 
autism, mental health needs, physical disabilities, sensory loss, dementia, older people, and people who are 
entitled to Independent Mental Capacity Advocacy (IMCA) and Independent Mental Health Advocacy (IMHA). 
 
GAIN strongly supports the principles behind the draft  Bill, as set out in the White Paper – in particular, the 
aim to create greater independence, dignity, service user voice, and choice and control over care. However we 
believe that for many of the people that we work with, information and advice are not sufficient to enable those 
principles to become a reality.  
 
In Gateshead, advocacy service providers are inundated with referrals for advocacy support for people who are 
unable to speak out for themselves.  These people, from key inequality groups, need more than just information 
and advice.  They need good quality advocacy support to help them to understand the information and choices 
that are available and allow them to make their own decisions leading to independence, choice and control.  
Without advocacy support this cannot be achieved for some of the most vulnerable members of society. 
 
GAIN believes independent advocacy helps secure rights, choice and control, ensuring that people can 
participate in decisions about their life. We therefore recommend that the general duty on local authorities 
to provide information and advice be expanded to include independent advocacy.  
 
GAIN is very concerned that the draft Bill fails to include a duty to provide independent advocacy and instead 
refers to advocacy as an example of what may be provided to meet care needs. Independent advocacy should be 
available, for those who need it, at all stages of the assessment process, not only following an assessment.  
 
A commitment to provision of independent advocacy for every adult who could not otherwise meaningfully 
participate in needs assessment, care and support planning, appeals, reviews or safeguarding processes must 
be included on the face of the draft Bill.  
 
GAIN believes that advocacy plays a vital part in challenging poor provision of care and support; proactively 
safeguarding people in care situations from abuse. Independent advocacy enables people to access someone 
from outside the care system who will support the essential dignity of the person with care needs. This facet of 
advocacy is clearly stated in SCIE’s safeguarding literature. Without a proactive approach to advocacy provision, 
this method of safeguarding people’s dignity may be lost. 
 
Sometimes people’s basic needs are overlooked.  For example in a residential care setting the ladies who have 
never gone out in public without stockings on in their life find they suddenly have none to wear and no one 
listening to them or recognising their discomfort and embarrassment of this fact.  Or the resident who has a 
hospital appointment but as no one has bothered to book the transport it is just overlooked.  Or the resident 
who has no knowledge of/access to their personal allowance.  The resident who is given their own personal post 
(which is great) but is not able to open the letters, read them or make sense of them.  The lady who has always 
bought and worn incontinence pads, for a feeling of security ‘just in case’, and is now denied access to 
purchasing them as she is told she does not need them.  These are just some of the examples that advocates have 
encountered, there are a whole host more that could be used to demonstrate the need for independent advocacy 
to represent residents who are in residential care settings.  Without the advocate there to challenge poor practice 
this practice would just continue.   
 
Another example is of a lady with dementia who agreed to go into care for a period of respite but whilst in there 
her family put her home up for sale.  The manager at the residential home agreed with the family that the lady 
was ‘better off’ in care despite the lady insisting she wished to return home.  It was only with the input of an 
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advocate that this resident’s rights were upheld and, as she was assessed under the Mental Capacity Act as 
having capacity to make a decision on where she should live, she got her right to return to live in her own home.    
An advocate was asked to support a male in his 50s who was assessed by the social worker as lacking capacity to 
make any decisions in relation to his care or financial matters.  It emerged that the gentleman did indeed have 
capacity when he was given the time needed for him to digest the information, weigh up the decision and deliver 
his response.  This gentleman went on to make decisions in relation to having a personal budget, made a Lasting 
Power of Attorney and had the support package to meet his needs and not that which the social worker thought 
was ‘best’ for him.  This demonstrates the need for independent advocacy provision to ensure that individuals 
are supported to be involved in care planning and personal budgets and are allowed to make their own 
decisions, and challenge practice that does not facilitate this. 
 
Provision of advice, information and advocacy needs to be proactive and include forms of outreach: GAIN are 
concerned that a general duty on local authorities to provide information and advice is not necessarily strong 
enough to meet the needs of people who may require more encouragement and support to access advice and 
information. The duty on local authorities should not just be to provide, but to be proactive in engaging via 
forms of outreach with any local person or people who is deemed to be at risk of not acting upon conventional 
advice and information provision. To this end, the duty on local authorities should be to “establish, maintain 
and facilitate access to advice, information (and advocacy). 
 
Whilst the model and detail of advocacy provision needs to be interpreted according to local need, a clear 
baseline of provision must be established and nationally understood. Advocacy plays a significant role in 
ensuring fairness in the care and support system.  
 
Independent advocacy plays an important role in a number of the specific issues that you are seeking 
evidence on.  Independent advocacy needs to be embedded throughout the whole of the draft Care and 
Support Bill to ensure that it can achieve the aims and vision it sets out.   
 
As is stated in the draft Care and Support Bill – “This is a once-in-a-generation moment to reform the law for 
adult care and support, and a unique opportunity to engage in the process of making legislation. It is essential 
for current and future generations that we get this right”.   
 
Making it a duty to provide independent advocacy will go towards ensuring that you get it right. 
 

Case study demonstrating the need, value and impact of independent advocacy. 
 

John is 82 years old.  He has vascular dementia which significantly impairs his short term recall.  He lives alone 
in a privately owned home and has no contact with any relatives. 
 
John was referred to the advocacy service by a social worker following a hospital admission in the middle of 
winter.  It was discovered that John had no food in his home, no heating and obvious signs of self-neglect but he 
was adamant he wished to return home. 
 
The advocate built up a rapport with John and liaised with the social worker and other professionals to advocate 
John’s wish to return home.  John returned home with a care package provided by the Local Authority.  The 
following are just some of the issues that the advocate was involved with when John did return home. 
 
Finances 
 
John believed that he was able to manage his own financial affairs but it became evident that this was not so.  He 
had accrued arrears with his council tax bill and water rates.  John was not able to deal with the correspondence 
relating to this and had no insight into the fact that these arrears had not been resolved and were indeed still 
amassing as were the threats of legal action and more charges.  This then brought to light the fact that John was 
receiving his state pension in the form of a weekly giro which he had previously put in the building society on a 
regular basis but this was now not happening and hence a collection of giros  were in the house.  It then emerged 
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that his bank account had very little money going into it but payments had been going out and it was just 
pounds off being overdrawn.   
 
John believed that he went to the bank every week to withdraw an amount for shopping and socialising.  It soon 
became apparent that this was not happening and that John had no money to purchase food or to socialise.    
This matter was raised with the social worker and built into the care plan to escort John to the bank on a regular 
basis for money but this did not run smoothly and was an on-going issue that the advocate had to work on until 
a system was implemented that was effective. 
 
Outcome – John received the necessary support to ensure his financial affairs were in order and able to be 
managed with minimal input, hopefully reducing the risk of financial vulnerability. 
 
Likely outcome without advocacy support – John’s finances would have become unmanageable.  He would 
have fallen into arrears with most bills including gas, electric and telephone and this would have very likely 
resulted in those supplies being withdrawn.  John would have had no way of making sense of this or resolving it.  
 
Safety at home 
 
John returned home in the middle of winter and whilst his heating system had been repaired prior to his return 
home this repair did not last and there were frequent occasions where the boiler would not work and hence no 
heating or hot water.  John was adamant that he could repair this himself and put himself in grave danger by 
attempting to do so.   
 
Outcome – John had a new boiler installed and adaptations to ensure it was on when required. 
 
Likely outcome without advocacy support – John would have had no heating or hot water and no way of 
resolving this.  He would have continued to try to repair this himself thus posing a greater risk of harm when 
dealing with gas and naked flame.  He would also have been very susceptible to hypothermia. 
 
Care at home 
 
As John had no insight into the need for this when support was offered by the care workers he would decline 
and insist he would do it himself, but he was not able to.  He would often have little /no food in and have 
mouldy food which he refused to dispose of.  The care package was in place to support with this but 
unfortunately this did not run smoothly. 
 
Outcome– John now has a care package that meets his needs and offers the support in a way that is acceptable to 
him.  His medication is safely managed and monitored and food is available. 
 
Likely outcome without advocacy support – John would have stopped engaging with services.  He would have 
had no food in the house, no money to buy any and be unable to manage his medication.  This would have 
resulted in self-neglect, possible hospital admission and a decision being made that John could no longer live at 
home and needed to move into residential care. 
 
Health 
 
It was discovered by the advocate that John had missed an important hospital appointment.  He was diagnosed 
with cancer and required treatment.  This presented a whole catalogue of difficulties which the advocate tried to 
resolve with input from various others.   Due to John’s short term memory deficit he was unable to retain the 
information with regard to his diagnosis and treatment.  Within two minutes of leaving the doctor’s room he 
forgot why he was there and what he had been told.  This situation continued for many months with missed 
hospital appointments, need for treatment, coordination for hospital admission, need for respite to recuperate 
and then on-going support to manage the condition.  Even with support from the care workers, OT, Social 
Worker and volunteer hospital transport service the majority of this need for support was carried out by the 
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advocate and required a considerable amount of time.  Unfortunately even with clear instructions to care 
workers on what to do this is not always undertaken. 
 
Outcome – John received the necessary treatment for his illness and maintenance treatment is now on-going. 
 
Likely outcome without advocacy support – John would have become very ill and it would have then been too 
late for treatment.  John would have needed recurrent hospital treatment and eventually end of life / nursing 
care. 
 
Overall impact of advocacy provision. 
John was supported to return back to his own home and this is where he continues to live.  The care package 
was, eventually, provided in a person centred way that meets John’s needs whilst promoting his feeling of 
independence.  John’s home is safe and warm and risks are significantly reduced.  His finances have been 
maximised and a routine has been provided to ensure his finances are managed and he has access to money for 
his weekly requirements.   
 
John’s ultimate goal was to continue living in the home he has lived in since he was a child.  He is able to 
continue to do this and he benefits from the familiar surroundings that this provides and is able to still have a 
walk to his local pub for a pint with his friends a few times a week.  John is happy and content in his life. 
Without advocacy provision this could have been a very different tale.  John would have been very unlikely to 
have continued living in his own home and if he was still alive he would now been very ill due to the cancer 
progressing without the treatment. 
 
There was a social worker and care provider involved however without the advocate bringing issues to their 
attention and continually chasing things up it would be unlikely that the outcome would have been as positive as 
it is for John. 
 
Whilst some outcomes can be measured in cost savings others such as quality of life, health and wellbeing are 
more difficult to measure.  This case example demonstrates the impact that advocacy can have on a person’s life.  
John is alive and still living in his own home two years on – how can one begin to measure that? 
 
January 2013 
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Genetic Alliance UK 

Summary 
 
1. Genetic Alliance UK believes that the Human Fertilisation and Emrbryology Authority (HFEA) and the 
Human Tissue Authority (HTA) both have an important role in maintaining public confidence in the regulation 
of the research and treatment that they oversee. These areas are critical to the development and delivery of 
innovative cures and treatments for those affected by genetic conditions. Genetic Alliance UK therefore opposes 
the abolition of the HFEA and the HTA and any transfer of their responsibilities to other bodies. 

Full comments 
 
2. Genetic Alliance UK is the national charity of over 150 patient organisations supporting all those 
affected by genetic conditions. We welcome the opportunity to respond to this consultation. 

3. The majority of our member organisations represent patients and families affected by genetic 
conditions for which there is neither a cure nor a treatment. Patients and families in this situation look to 
medical research as the only potential source of solutions to their unmet medical needs. They therefore believe 
that our research community should be able to explore all reasonable avenues that may lead to a cure or a 
treatment for genetic conditions. 

4. The Human Fertilisation and Embryology Authority (HFEA) and the Human Tissue Authority (HTA) 
are regulators that play an important role in ensuring that these avenues remain open. They play an important 
role in maintaining public confidence that access to and the treatment of ethically sensitive research material is 
controlled properly and effectively. 

5. Whilst there are few cures or treatments for the majority of genetic conditions, those interventions that 
do exist are powerful and valued by our patient community. Two of the most valuable of these, which both cut 
across disease groups and potentially provide a significant benefit to large proportions of genetic conditions, are 
haematopoietic stem cell transplantation (HSCT) and preimplantation genetic diagnosis (PGD). These are 
regulated by the HTA and HFEA respectively. Again, both organisations play an important role in maintaining 
public confidence that the delivery of these ethically sensitive treatments is controlled properly and effectively. 

6. We believe it is essential for the continuation of research towards cures and treatments for genetic 
conditions and for the continued public confidence in those treatments that do exist that the regulation and 
oversight currently provided by the HFEA and HTA continues to be delivered at least to the standard that it has 
been provided since the foundation of each authority. 

7. The HTA and the HFEA both regulate in ethically sensitive and contentious areas. Consent for storage 
of tissue, regulation of donation of gametes and live donation of organs, research involving embryos, saviour 
siblings, and preimplantation genetic diagnosis all fall under their remits and have been the subject of either 
scandals or significant debate. 

8. The risks attached to the results of poor regulation, control, or monitoring of any of these activities are 
great, and have the potential to damage the future of these activities and to any activities that may be associated 
with them. The ability of our regulatory system to produce a responsible agency, with a descriptive name, and an 
informed chief executive and/or chair, to speak authoritatively regarding the activities they govern is priceless in 
terms of continuing public confidence and in the ability to manage crises. 

9. We therefore believe there is significant value in maintaining both the HFEA and the HTA as 
individual organisations with the reputation and expertise to maintain public confidence in the areas which they 
regulate. 
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10. Genetic Alliance UK opposes the abolition of either or both of the HFEA and HTA, and the transfer of 
their functions to other bodies. Genetic Alliance UK therefore opposes the measures in the Draft Care and 
Support Bill that allow for the abolition of the HFEA and the HTA by amendment to the Public Bodies Act 2011.  

January 2013 
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Jewish Care 

General responsibilities of local authorities 
 
Jewish Care welcomed the Care and Support Bill which provides the framework for the reforms outlined in the 
Caring for Our Future White Paper.  However, we have noted the omission of the voluntary sector in the list of 
relevant partners for local authorities (4.5).  Whilst we understand that there is no statutory requirement on 
voluntary sector organisations, given their prevalence in the sector and the acknowledgement that they are key 
providers of care and support services, we feel this is a missed opportunity.  There is a clear will and call for the 
development of integrated services and we do not believe that this can be delivered without the involvement of 
voluntary sector organisations.  
 
At Jewish Care we are developing a strategic relationship with the local authorities with which we work.  This 
has had clear benefits not only for the organisation and the people who use our services, but also for the 
borough.  Whilst we appreciate that for local authorities working with a myriad of variously sized voluntary 
sector organisations can be complicated and time consuming, umbrella groups do exist in most arenas and an 
explicit commitment in the Bill that local authorities should, as a minimum, view these broader organisations as 
partners in planning and delivering care and support would be advantageous to all concerned. 
 
Assessment and Eligibility for Social Care  
 
1 Section 13, point 3b suggests that in some circumstances local authorities may still set their own 
eligibility criteria.  How is this consistent with the setting of national eligibility criteria to enable portability of 
assessment and how, in a human sense, does it relate to section 31 ‘Continuity of care when an adult moves’?   
 
A number of Jewish Care clients living in the community have had a problem when needing to move from one 
borough to another and needing to ensure continuity of support.  This became particularly evident when we 
built an independent living scheme and opened it, in the first instance, to Holocaust survivors and refugees.  
There was interest from across the country from people who wanted to avail themselves of this specialist 
scheme.  However, some found that eligibility criteria were different in the ‘receiving’ borough and that even if 
they already had a support package, its continuation could not be guaranteed.  This created anxiety for the 
people wishing to move to an environment better suited to their needs and which may well have resulted in a 
reduction in the level of support needed and therefore the cost to the authority.   
 
We welcome the principles expressed in section 31.  From a practical perspective however, we are concerned 
that people are unlikely to move until they can be assured that their care and support package will be honoured 
by the receiving authority.  Whilst enshrining the individuals right to have their care and support needs met 
(clause 31.6) even if an assessment has not yet been carried out, there is no commitment that people will 
continue to have those needs met and the uncertainty is compounded by the suggestion of varying eligibility 
criteria (clause 13.3b).  
 
We ask that greater thought be given to how sections 13 and 31 interrelate and that the expectations and 
responsibilities of local authorities be more clearly expressed if we are to avoid people finding themselves caught 
between ‘sending’ and ‘receiving’ authorities with an uncertain outcome. 
 
2. Jewish Care fully supports the idea that those who can afford to pay for care should do so.  As an 
organisation, we also recognise that additional charges may need to be levied in particular circumstances.  
However, we are concerned that clause 14.1(b) gives local authorities licence to charge an ‘arrangement fee’ and 
at the lack of clarity about when this need might arise and who would be responsible for payment.   
 
Charging the provider, a substantial number of which are voluntary organisations, will increase the financial 
pressure, particularly at a time when the true cost of care is not paid.   
 
Care planning and personal budgets 
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Clause 9.4 expresses very clearly the need to include in an assessment “the outcomes that the adult wishes to 
achieve in day-to-day life”.  However, this commitment is not carried forward (clause 24.1) into the compiling of 
a care and support plan.  There is acknowledgement that the adult should be consulted but this does not 
conform with the statement in the White Paper “people develop their own care and support plan” (Executive 
Summary page 9).  The Bill must provide the context within which greater choice and a new person centred 
system can operate.   
 
Safeguarding adults at risk of abuse or neglect 
 
The definition of what is included in the terms abuse (clause 34.2) is very limited and only refers to financial and 
property issues.  It may well be that other forms of abuse have been taken as implicit but as the instrument of law 
governing the giving and receiving of care and support, the Bill must explicitly define all sorts of abuse and also 
include physical, psychological, sexual and discriminatory abuse.  
 
January 2013 
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Joseph Rowntree Foundation 

 
1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
 
1. JRF strongly welcomes part 1 of the draft Bill, and in particular clauses 1 and 7. Clause 1 puts the Bill on 
a sound footing by introducing a duty to promote wellbeing, which is defined according to social, emotional, 
financial and health outcomes. JRF applauds the government creating this definition, as it moves away from 
former narrow definitions of care need, which have often relied on types of services to define them. Focusing on 
the outcomes people value and want to achieve – including those aspects JRF research suggests are so vital to 
people’s wellbeing but which are often overlooked: meaningful relationships and personal autonomy – is a 
significant step forward in policy approach (Bowers et al, 2009; Katz, 2011). Nonetheless, JRF would urge the 
Joint Committee to re-read the Bill in light of this central outcomes-based approach. At some points, old-
fashioned and narrow language creeps back in, talking about people having a ‘care and support need’ and a ‘need 
for services’ (Stone and Wood, 2010). ‘Need’ can and has been used in ways that compound stereotypes of 
passivity and dependence (Cordingley, et al., 2001), which is contrary to the vision set out in the White Paper. 
Based on the new duty to promote wellbeing in the Bill, we ought to be talking about people “who need 
additional support to maintain or achieve wellbeing” rather than “needing care”.  
 
2. JRF also notes that Clause 8 is entitled “meeting needs for care etc” and presents a fairly prescriptive list 
of how local authorities might meet ‘care needs’ – covering residential and home care, information and advice, 
accommodation and so on. JRF feels the Bill lacks clarity regarding how this and other similar Clauses – 
discussing care and support services meeting needs – relate to the broader outcomes-based duty to promote 
wellbeing. It is clear that in some areas, the range of care services on offer might well meet “care needs” defined 
narrowly as relating to personal care, but would certainly not be capable of promoting “wellbeing” as broadly 
defined by Clause 1 of the Bill. It is important for local authorities, older and disabled people, their carers and 
families to understand what this duty will mean in practice and how local authorities are expected meet it above 
and beyond traditional care commissioning and the integrations of health and care services.  
 
3. Clause 7 places a duty on local authorities to provide or arrange the provision of services it considers 
will prevent or delay support needs. This is a very important and long-awaited step. Such services have been 
chronically under-developed and under-funded, in spite of a growing evidence base regarding their benefits and 
a very clear demand (Centre for Policy on Ageing 2011; Raynes et al 2006). JRF would like to see greater clarity, 
however, on provisions related to the charging for these services – would even those on the lowest income have 
to pay to use these valuable services? Charging risks increasing health inequalities by enabling those on higher 
incomes to access low level support, and as such this ought to be clarified in legislation.  
 
4. Other points JRF would like to raise related to Section One include: regarding the provision of 
information and advice (clause two) there is a need for more detail and clarity around the possible channels for 
this. The current wording provides a general duty which could lead to minimal information and advice 
provision by Local Authorities (for example, simply on their website). There is no consideration of supporting 
access to information, for example through assistance or advocacy. Sections Four and Six (cooperation and 
integration), remain a significant omission in these Clauses of the Bill (see below). As housing remains 
fundamental to the maintenance and support of an individual’s wellbeing, JRF feels this should feature in Part 
One (and throughout the Bill) far more prominently. 
   
2. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and support? 
In particular, will it be effective in clarifying the law on social care? 
 
5. JRF believes the draft Bill is an important step forward in clarifying the existing legislation relating to 
the assessment, planning and provision of care and support. It is clear the Law Commission’s report on social 
care has been taken on board in the drafting of the Bill, which is to be strongly welcomed (See JRF’s response to 
Law Commission Report on Social Care). JRF recognises, however, that some aspects of the legislative 
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clarification will remain impossible to implement (for example portability and transparency of assessment, 
eligibility for support, preventative support etc) without a sustainable and affordable care funding regime.  
 
 
4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must promote an 
individual’s well-being? Are there other principles that might be substituted for it? 
 
6. JRF welcomes the choice of the term ‘wellbeing’ and believes it is probably the best option as a term 
which is sufficiently flexible but also readily understandable. The flexibility of the term enables local authorities 
to view people holistically, having regard to social, emotional, financial and health aspects of their lives. Other 
more precise terms – perhaps related to ‘need’ or health and care would have risks narrowing local authorities’ 
roles to something more service orientated.   
 
JRF’s research looking at what older people with high support needs want and value (Katz 2011) provides a 
model for exploring factors which promote wellbeing and quality of life. It is clear that the factors which 
improve wellbeing span across a range of themes – the social, physical and psychological. As such JRF believes 
that the definition of wellbeing used in the Bill could be expanded to consider other factors which contribute to 
wellbeing such as: safety and security (broader than “protection from abuse and neglect”); good environment 
(relating to housing/home) and participation in the community/community life (“broader than domestic, family 
and personal relationships”).   
 
5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater integration 
within the NHS and with care and support and housing? 
 
8. JRF feels the Bill does not currently make sufficient recognition of housing and the importance of its 
integration with health and care. The quality and suitability of an older person’s home has a significant impact 
on their mental and physical health and well-being. A suitably adapted, conveniently located home can make all 
the difference to an older or disabled person’s sense of social inclusion and independence, and can certainly 
delay, if not remove altogether, the need to move into residential care settings. The findings of the HAPPI 
reports, published in January 2010 and November 2012, give a clear picture of what can be, and has been, 
achieved in the UK and in other countries in terms of innovative and cost-effective ways of building sustainable 
and inclusive homes and communities for an ageing population. 
 
9. While there is a brief mention of housing in the paragraphs related to ‘cooperation’ in the Bill, it is 
entirely absent in the sections related to integration. JRF was encouraged by the White Paper’s discussion of the 
importance of housing and its role both in improving care and health related outcomes and preventing the 
escalation of health needs. We welcomed the new duties related to cooperation with housing so clearly 
explained, and the new funding made available. We are therefore surprised and disappointed to see such scarce 
mention in the Bill, which we believe would emphasise to local authorities the vital importance housing plays in 
fulfilling the duty of promoting wellbeing, as well as more emphatically formalising the duties outlined in the 
White Paper for local authorities and health agencies to work with housing providers to promote wellbeing and 
delay health and care needs.  
 
8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users of 
services sufficient? Would you suggest any improvements to these provisions? 
 
10. The central principle upon which the Bill is founded – a duty placed on local authorities to improve 
wellbeing with recognition that the individual is best placed to judge their wellbeing – is very promising and JRF 
welcomes this in principle. It certainly had the potential to place individuals, their families and carers at the 
heart of the legislation. Nonetheless, we feel the legislation does not consistently uphold this approach and slips 
back into paternalistic language in many places. Moreover, the provisions related to assessment, care planning 
and entitlement do not provide sufficient opportunities for care users and their families to play a large part in 
the process or have their views heard.  
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11. It is important to remember that choice and control is not just about ensuring everyone has the 
opportunity to use a personal budget, but that the entire care pathway – from assessment to delivery –must be 
built around the care user and their family. While the White Paper presents this person-centred approach well, 
JRF feels this is not well articulated in the Draft Bill. For example (and explained in further detail in other 
responses below), there is no mention of coproduction as a standard approach, nor the use of user-led 
organisations, in the assessment, care planning or care delivery process. Consultation is mentioned, and a duty 
to be kept informed – but these vague terms can often mean care users remain passive recipients, being ‘done to’ 
rather than influencing and taking control of the processes which affect them (Branfield and Beresford, 2006; 
Glynn et all, 2008; Katz et al 2011). 
 
12. To rectify this, JRF would like to see within the Draft Bill a more forceful description of older and 
disabled peoples’ right to be at the centre of assessment, care planning and provision. This would include a clear 
provision stating that assessments and care planning should be coproduced with the person being assessed 
wherever feasibly possible; and a duty to consult care users, carers and their families regarding their needs and 
priorities when local authorities carry out their duty to promote diversity and quality in the provision of local 
services. Furthermore, it is important not to lose sight of the strong and growing user and carer movements and 
the value of involving groups of users and carers and their collective voice.   
 
9. What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill? 
 
13. JRF feels that local authorities will need to commit some additional funding to assist with the 
facilitation and encouragement of healthy care markets, particularly the provision of preventative and low level 
support which will be under-developed in some areas. Providing adequate information and advice services also 
clearly has financial implications.  
 
14. However the majority of local spending is related to the direct payment of individuals eligible for care 
funding or the provision of services. Where the resources needed for this will come from remains an open issue, 
and decisions regarding any new care funding regime are critical to this.   
 
10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
15. It is important to recognise the difference between the provision of information and advice and the way 
in which local authorities view this distinction. Advice implies greater responsibility for the outcome of the 
advice being given, and therefore requires greater confidence in the quality of the advice compared to 
straightforward signposting. Piloting of an equity release product commissioned by JRF in 2010-11 found local 
authority staff were uncomfortable with the provision of advice when it came to financial issues – these concerns 
partly stemmed from not properly understanding the difference between regulated and unregulated financial 
advice, but also from a more general reluctance among local authority staff to direct people to non-statutory 
services. The mind-set of being a direct provider of support and services can make the transition to being a 
“hands off” facilitator – advising and directing, but not taking responsibility for people’s decisions – challenging 
for some local authorities (Terry and Gibson 2012).  
 
16. Nonetheless, it is vital that local authorities are given the confidence to take more of a role in advising 
and guiding those in need of care and support and their carers and families – information is clearly not sufficient 
in such a complex and opaque system and more personalised advice is in demand (Horton, 2009; Centre for 
Policy on Ageing, 2011).  
 
11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers? 
17. JRF believes the provisions relating to local authorities’ duty to promote diversity and quality in the 
provision of local services does not include sufficient regard to the views of care users, carers and their families. 
Shaping local care markets must first and foremost take into account what local people want and need, 
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responding to demand by seeking first-hand feedback and not commissioning services based on an assumption 
of what people need (Beresford 2011; Williamson 2012). JRF’s research clearly demonstrates that without the 
service user being able to express their views and preferences (individually or collectively), they will be unable to 
exercise choice and control. Unless user voices are listened to by carers, professionals and commissioners, choice 
and control remains an empty exercise (Mauger and Deuchars, 2010; Bowers et al., 2009) 
 
18. The current provision is not explicit in how a local authority should meet its duty to shape the local 
care market, only that it should have regard to diversity and quality. JRF believes the only way a local authority 
can truly define quality and diversity in a locally appropriate way is by actively including those destined to use 
services in shaping what it delivered. 
 
13. The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches. Is the draft Bill successful in embedding this approach, or should other 
preventative approaches be adopted? 
 
19. The Bill places a duty on local authorities to provide or arrange for the provision of services it considers 
will help prevent or delay the need for more intensive health or care support. JRF believes this is adequate within 
a legislative document, and views the White Paper as a valuable supplement to the Bill to enable local authorities 
to explore a range of ways in which this prevention duty might be fulfilled. Nonetheless, it is important to 
remember that there is a vast array of ways in which care and health needs can be prevented and delayed, 
including but not exclusively those outlined in the White Paper (Centre for Policy on Ageing, 2011; Raynes et al, 
2006). It is important that local authorities do not feel constrained by the White Paper and understand that there 
are many possible approaches to choose from, many of which have been robustly evidenced and used in 
different parts of the country, which will be suitable for different local contexts. 
 
16. Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability? 
 
17. The White Paper says that assistance with care and support needs will be subject to a reasonable charge. 
Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear? 
 
22. JRF strongly feels a national eligibility criteria and transparency regarding what the state and what the 
individual is liable to pay for care is vital if we want to encourage people to prepare for care costs in later life 
(Stone and Wood, 2010; Beresford, 2010). The current system is opaque and confusing for people in need of care 
and their families, and JRF is concerned that locally variable ‘reasonable charges’ for different services might 
undermine the national consistency and clarity that a national eligibility framework would otherwise achieve.  
 
23. JRF feels that progress on care funding reform, with regard to the evidence and recommendations 
presented in the Dilnot report, is critical to decisions regarding national eligibility criteria and charging regimes. 
A sustainable funding settlement would establish a fair and sustainable source of funding for local services.  
 
19. Do the care and support plan provisions allow adequately for input from service users and carers? 
 
24. Clause 24 of the Draft Bill details the process through which those in need of care and support and their 
carers will prepare their care and support plans. JRF is concerned that these relevant paragraphs do not 
adequately and formally institute the concepts of co-production and user led care planning. Much of the 
wording implies care users being passive and “done to” rather than being active participants. For example, 
Clause 24 part 6 states that the local authority ‘may authorise’ a person to prepare the care plan, and this may 
include the adult for whom the plan is being prepared. Section 24 part 2 states that the local authority must 
wherever feasible ‘consult’ the adult for whom the care plan is being prepared. These limited and vague 
statements seem a far cry from a pro-active coproduction and partnership arrangement where the individual is 
at the centre of the planning process, as presented more forcefully in the White Paper.  
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25. JRF research demonstrates that the concept of ‘consultation’ can often mean little more than keeping 
those involved informed, rather than giving them control over the process and enabling them to set the 
outcomes they want and value (Branfield and Beresford, 2006; Beresford, 2011). The White Paper is more 
encouraging in this regard but under the current Clause 24 provisions, JRF feels it unlikely that coproduced care 
plans and genuine user involvement will become standard practice. 
 
26. Similarly, JRF is not convinced by the level of user involvement in the assessment process as outlined in 
Clauses 9-13. The language again focuses on consultation and having regard to the wishes of the person being 
assessed, but co-production of assessment does not feature. The regulations “may specify circumstances in 
which the person to whom the assessment relates, or a specified person or person of a specified description, may 
carry out the assessment jointly with the local authority;” but it is only in the detailed notes of the legislation that 
the term ‘self-assessment’ is even used. JRF does not feel this is adequate to ensure that co-produced assessments 
and self-assessments become more widely used by local authorities upholding this legislation, and does not fully 
reflect the vision of user-centred assessment, care planning and delivery outlined in the White Paper.  
 
21. The White Paper says that commissioning practices which put tight constraints on how care and support is 
provided - so-called ‘care by the minute’ - are unacceptable. Does the draft Bill have a part to play in 
addressing such practices, and if so how? 
 
27. We applaud the stand the White Paper takes against “time and task” style care contracts, and believe 
outcomes-based commissioning of care and support services are central to a modern care system.  
 
28. Consultation with service users as part of JRF’s Shaping our Lives project found that people express 
their needs and aspirations, and live their lives, in terms of self-defined outcomes rather than services. People 
view outcomes from a holistic perspective, thinking about housing, transport, employment, income and benefits, 
and broader issues around discrimination and equality without separating these into neat service areas (Turner 
et al 2003; Glynn et al 2008). Older people living in residential care homes identified their outcomes for ‘a good 
life’ in residential care (Bowers et al 2009; Katz 2011). On the other hand, service-based assessments and delivery 
seldom make sense to people. Service-led distinctions between (for example) social care and health do not 
resonate with how people live their lives, and cause confusion for users and practitioners (Beresford 2010). 
 
29. With this in mind, we believe the Draft Bill does have a role in formalising an end to “care by the 
minute” and simultaneously formalising a commitment to base the assessment, planning and delivery of care on 
the identification and achievement of outcomes as defined by the individual themselves. Furthermore, the 
outcomes-based approach should be seen as a way in which the integration of health, care and other services – 
including housing – can be facilitated. As these duties are set out in the Bill, JRF would very much like to see in 
the relevant provisions encouragement for the use of outcomes-based commissioning and the working towards 
joint outcomes by all of the relevant agencies. 
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Health and Safety Executive 

Background 
 
1 HSE has been asked to provide written evidence to the Joint Committee on the draft Care and Support 
Bill, explaining our understanding of the current criminal liabilities of care providers in relation to the 
application of occupational health and safety legislation. 
 
2 This evidence concentrates on our understanding of the position in social care.  However, HSE believes 
the same considerations apply to healthcare.   
 
3 In order to assist the committee in understanding the current criminal liabilities, and to set our role in 
context, we refer to the roles and responsibilities of others.  However, because we do not have expertise in areas 
outside our own remit, we provide links to relevant guidance where appropriate.  We are also aware that some of 
the organisations we refer to will be providing evidence and can, of course, comment more authoritatively on 
their powers and roles. 
 
4 Links are also provided, where appropriate, to HSE guidance.   
 
The role of HSE: powers and legislation particularly applicable to social care providers. 
 
5 HSE regulates occupational health and safety across most industries and sectors in Great Britain, 
including in the social care sector.  Local Authorities also have a role, as explained at paragraph 18. 
 
6 The Health and Safety at Work etc Act 1974 (HSWA) is the main legislation applying in the social care 
sector in relation to occupational health and safety. Section 18 of HSWA states that HSE’s primary function is to 
make arrangements to secure the health, safety and welfare of people at work and others, for example service 
users, in the way undertakings are conducted. 
 
7 HSE inspectors have extensive powers to take action, as described in sections 20-25 of HSWA.  These 
include powers to prosecute where providers or others are in breach of HSWA or subordinate legislation.  (The 
CPS also has powers to prosecute for HSWA offences, although generally only do so together with manslaughter 
charges – see below.) 
 
8 Section 2 of the Act deals with employee safety.  Section 3  places general duties on employers and the 
self employed to conduct their undertakings in such a way as to ensure, so far as is reasonably practicable, that 
persons other than themselves or their employees are not exposed to risks to their health or safety. The 
maximum penalty for these offences is an unlimited fine.  Current Sentencing Guidelines issued by the 
Sentencing Council suggests that where the offence is shown to have caused death, the appropriate fine will 
seldom be less than £100,000 and may be measured in hundreds of thousands of pounds or more.   
 
9 Section 7 places a duty on employees to take reasonable care for themselves and others who may be 
affected by their acts or omissions at work. 
 
10 Section 37  provides that where an offence is committed with the consent or connivance of a director, 
manager, secretary or other similar officer of an employer such as a social care provider, or where it is 
committed due to their neglect, they are liable to prosecution.  As for section 7, maximum penalties provide for 
up to two years imprisonment, and / or unlimited fines. 
 
11 Section 51 dis-applies HSWA where ‘domestic service’ is carried out within ‘private households’.  This 
is important in the context of ‘direct payments’ in the social care sector and HSE has provided guidance for 
inspectors on legal aspects. 
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12 The HSW Act is also umbrella legislation under which other regulations may be made. One of the key 
regulations that apply to managing health and safety is the Management of Health and Safety at Work 
Regulations 1999 . This sets out requirements to carry out a suitable and sufficient risk assessment and 
effectively manage health and safety.  There are a number of other regulations that apply to social care settings, 
for example dealing with the safe use of equipment, manual handling and the use of hazardous substances.  
Requirements often overlap with the ‘essential standards’ regulated by CQC. 
 
The role of HSE: policies relating to the application of Section 3 HSWA to members of the public in social 
care. 
 
13 Because Section 3 is so broadly framed, HSE has to set clear policies and procedures for when it may, 
and when it is unlikely to become involved in service user investigation.  These polices are set out in our 'who 
regulates' web pages.   
 
14 In essence, we only investigate incidents involving service users where they are reportable under the 
Reporting of Incidents, Diseases and Dangerous Occurrences Regulations (RIDDOR), and meet our incident 
selection criteria, or where other strict criteria apply, as described in our guidance.  For non RIDDOR reportable 
incidents this generally means that we will only investigate deaths, (or where incidents may have led to deaths), 
which have arisen where clear standards have not been met because of serious systemic management failures.  
We do not, in general, investigate issues linked to the quality of care, such as hydration and nutrition. We 
provide guidance on the application of RIDDOR in health and social care.  
 
15 Some important issues in social care can affect both employees and service users if they are not 
appropriately managed.  Examples include tackling challenging behaviour  and helping people with mobility.  
HSE provides extensive guidance on these and other issues, such as bedrail safety, on its health and social care 
micro-site .  HSE is also about to consult on a major update of its booklet on heath and safety in care homes 
HSG 220   
 
16 HSE’s policy recognises the importance of investigating incidents and complaints.  Its purpose in doing 
so is to determine the underlying causes and ensure that: 

• action has been taken by the duty-holder to manage any ongoing risk and prevent similar incidents in 
the future; 
• management failures with wider application across the organisation are identified and resolved; 
• wider lessons are shared with other duty-holders where appropriate; and, 
• appropriate decisions can be made as to whether there is a significant failure to comply with health and 
safety law, for which enforcement action is appropriate. 

17 HSE has taken enforcement action, including prosecuting, in a range of situations in health and social 
care.  Recent prosecutions include those arising from failures to effectively manage risks from: challenging 
behaviour; manual handling; bedrail safety; scalding and falls.  Annex 1 provides links to HSE prosecutions 
involving members of the public in health and social care.  We also provide access to our prosecutions database.  
The role of Local Authorities 
 
18  The Enforcing Authority Regulations set out the roles of HSE and Local Authorities in enforcing health 
and safety law.  In essence, HSE regulates in healthcare and in care homes with nursing, whilst Local Authorities 
regulate in other residential care settings. 
Regulators in Social Care - their functions and powers. 
 
19 There are also a number of other regulators in social care and the functions of these are briefly 
described in HSE’s 'who regulates' web pages. 
 
20 Regulators include: the Care Quality Commission (CQC) in England and its devolved equivalents; 
specialist regulators, such as the Medicines and Healthcare Products Regulatory Agency (MHRA); and 
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professional councils, including the General Medical Council and Nursing and Midwifery Council.  There is, at 
present, no professional council for other care workers, such as care assistants. 
 
21 These regulators generally have very specific functions and roles.  For example one of the functions of 
MHRA is to ensure that medical devices (such as bedrails) work and are acceptably safe.  Whilst they ensure that 
the design of these devices and associated instructions are adequate (and have enforcement powers in this 
regard), they do not have a role in ensuring that providers use them safely.  
 
22 CQC also has extensive powers to secure improvement, but do not, at present, have powers to 
prosecute following management failure that has serious consequences, unless they have first issued a 'Warning 
Notice'  So, even where the consequence of a management failure is the death of a service user, (for example if 
they became trapped by an inappropriately used or adjusted bedrail, or scalded in a bath), CQC cannot 
prosecute them. 
 
The role of the police / Crown Prosecution Service 
 
23 The police / CPS have powers to prosecute, for Corporate Manslaughter, if a death has occurred as a 
consequence of corporate management failures that result in a gross breach of a duty of care.  In general, 
standards must fall ‘well below’ those normally expected.  HSE provides guidance on corporate manslaughter.  
There have only been three such convictions since the Act came into force, over four years ago, and none in the 
social care sector. 
  
24 HSE works with the police in investigating deaths in social care, in accordance with the work-related 
deaths protocol.  The police do not generally have expertise in social care investigation, and rely on the 
assistance of HSE and others (including MHRA).  
 
25 The police, of course, have the power to investigate (and the CPS to prosecute) individuals for offences 
of assault and homicide when those offences are committed in a social care setting. 
 
26 The police / CPS can also take action under section 44 of the Mental Capacity Act 2005 where there has 
been ‘ill treatment’ or ‘wilful neglect’ by individuals responsible for care.  This generally only applies where the 
individuals who have been ill treated or wilfully neglected lack capacity.  It does not apply to corporate bodies, 
who have failed to put adequate procedures in place to prevent wilful neglect.  For example, those who have 
failed to provide adequate supervision, training or monitoring of their staff.  The qualification ‘wilful’ sets a 
higher barrier than mere ‘neglect’ and implies conscious, intentional failure, or reckless indifference.   
 
27 The Crown Prosecution Service website provides guidance on potential cases involving the elderly or 
vulnerable, including where they have been assaulted or abused.  This includes action under Section 127 of the 
Mental Health Act 1983 which deals with the ill-treatment or wilful neglect of mentally disordered patients 
within hospitals or nursing homes, or otherwise in a person's custody or care, but does not lack capacity for the 
purposes of s.44 Mental Capacity Act 2005 
 
Agreements with other regulators 
 
28 HSE and other regulators recognise that it is in the interest of patients and service users for the 
regulators to work together closely where their roles and responsibilities overlap.  Liaison agreements are 
published on our 'who regulates' web pages.  At present, the liaison agreement with the CQC only applies to 
healthcare.  However, CQC, HSE and the Local Government Association are already working on an equivalent 
agreement in social care.  In the meantime, the liaison agreement suggests that CQC and HSE inspectors will 
find it helpful to follow the principles set out in other areas they both regulate – for example social care. 
 
29 The agreements should help with issues that have arisen in the past.  These include HSE being unaware, 
until too late, of reports which have criticised organisations’ management in terms which would have caused 
HSE to investigate.  
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The ‘regulatory gap’ 
 
30 HSE recognises that the lack of a comprehensive set of powers by other regulators, who may otherwise 
be better placed to act, often leaves it as the ‘regulator of last resort’, who those affected by provider failures look 
to for robust action.   
 
31 Because HSE can only enforce where there has been a breach of legislation which it enforces, and needs 
to follow its policies and procedures as to when it should investigate, there is effectively a ‘regulatory gap’;  and 
providers may escape prosecution, even if their failures and the consequences of them have been very serious.   
 
32 HSE has said, in giving evidence to the Mid Staffordshire NHS Foundation Trust Inquiry, that it finds 
this unsatisfactory.  It had also expressed its concerns in a Memorandum to the health committee dated 16th 
September 2008, which is reproduced at Annex 2. 
 
33 HSE has also made similar points in discussion with the Department for Business Innovation and 
Skills, in connection with their ongoing review of adult social care.  
 
Extending the offence of ‘wilful neglect’ to a corporate offence. 
 
34 HSE has given evidence to the Mid. Staffordshire NHS Foundation Trust Public Inquiry, as described 
in Paragraph 32.  We think that the Inquiry is likely to make recommendations about the healthcare regulatory 
landscape in England.  Because regulatory changes in healthcare are likely to be mirrored in social care, HSE 
does not think it would be appropriate for it to comment on the desirability of specific legal changes in advance 
of the report. 
 
January 2013 
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 Help the Hospices, Macmillan Cancer Support, Motor Neurone Disease 
Association, National Council for Palliative Care and Sue Ryder 

Dear Paul, 
 
As Chair of the draft Care and Support Bill Committee, we wanted to write to you to set out our joint position on 
the draft Care and Support Bill.  You will know that our organisations are focused on improving the experiences 
and choice for people at the end of life.  As such we have been campaigning together for free social care for 
people who are on an end of life care register.    
 
Our coalition has two key requests for the pre-legislative stage of the Care and Support Bill – that the draft Care 
and Support Bill Committee gives its explicit support for free social care at the end of life in its final report and 
that the Committee ensures that this policy can be delivered through the Care and Support Bill, without the need 
for further primary legislation.   
 
1. Why should the draft Care and Support Bill Committee support free social care at the end of life? 
 
We are pleased that the Government made clear in the Care and Support White Paper that it sees “much merit” in 
providing free social care, as part of an integrated service, at the end of life and we welcome plans to assess this 
proposal through the Palliative Care Funding Review pilots.  We are continuing to work with the Government to 
ensure that the right data is collected to fully assess the benefits of this policy.   
 
However, due to the time required to assess free social care at the end of life, it is clear that any decision on its 
implementation will not take place until 2014 at the very earliest.  Our organisations are, therefore, eager to keep 
this issue high on the parliamentary agenda and believe that the support of the draft Care and Support Bill 
Committee for free social care at the end of life is a vital stage on the journey towards its implementation.  
 
Despite the fact that the majority of the population (70%) would prefer to die at home, currently only 20% are 
able to do so.  Many people at the end of life cannot access the social care support that both they and their 
families need because, as both the National Audit Office and Independent Palliative Care Funding Review 
(PCFR) have highlighted, the process for accessing state-funded social care is overly complicated, bureaucratic 
and lengthy.   
 
Furthermore, there is anecdotal evidence from healthcare professionals that patients are refusing the care they 
need because they are worried about the lasting impact paying for care will have on their families’ finances after 
they die.   
 
The PCFR made clear that removing the social care means-test would allow for a coordinated package of health 
and social care to be put in place, speeding up hospital discharge and allowing people to be cared for and die in 
their preferred place.  As well as being the right thing to do for patients and their families, we also know that this 
could save the NHS significant sums by reducing admissions and readmissions as well as speed up hospital 
discharge.  
 
Research by the Nuffield Trust has also shown that greater access to social care support has the potential to 
reduce the need for admissions to hospital at the end of life.  The latest figures from the National End of Life Care 
Programme show that 89% of those who die in hospital do so following an emergency admission.  If we could 
reduce by just 10% the number of hospital admissions ending in death in England, the potential saving would be 
£52 million.   
 
2. Ensuring free social care at the end of life can be delivered 
 
As we state above, any decision on the implementation of free social care at the end of life will not occur for at 
least two years. By this time it is likely that the Care and Support Bill will be an Act.  It is therefore critical that the 
Care and Support legislation allows for free social care at the end of life to be delivered without the need for 
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further primary legislation.  
 
Clause 14 of the draft Care and Support Bill details the power of local authorities to impose charges and 
subsection 4 of this clause also allows for the local authority to provide services free of charge.  However, it is 
unclear whether this clause is sufficient to allow for free social care at the end of life to be delivered.  We therefore 
urge the draft Care and Support Bill Committee to consider, as part of its deliberations on clause 14, whether it 
gives enough scope for free social care at the end of life to be implemented on a universal basis.  We also call on 
the Committee to question Government officials on this point and seek reassurances that free social care at the 
end of life could be delivered through this Bill.   
 
We are pleased with the progress made towards free social care at the end of life in 2012 and we are eager that 
this be maintained.  The support of the draft Care and Support Bill Committee is critical to ensuring momentum 
is maintained on this issue and that the legislative framework allows for free social care to be delivered.   
 
Let us also take this opportunity to stress that we want to work in partnership with the draft Care and Support 
Bill Committee and, in that spirit, if you would like more information or clarification on any of the points within 
this letter please do not hesitate to contact us.  
 
January 2013 
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Help the Hospices 

Summary of key points 

the Bill includes paving provisions for free care and support for people approaching the end of life on a universal 
basis (Paragraph 4.1) 

the Bill makes provision for advocacy to ensure that groups, such as people approaching the end of life and their 
carers, can be represented by individuals or organisations (Paragraph 4.2)  

the Bill includes provisions for the extension of the National Commissioning Academy to support the development 
of skills among local authorities to effectively oversee local care and support market (Paragraph 5.1) 

the Bill makes clear the difference between information and advice, which is supported by appropriate regulations 
and guidance (Paragraph 5.2)  

relevant provisions of the Bill explicitly include reference to third sector providers and to the Public Services (Social 
Value) Act (Paragraph 5.3) 

the Bill includes provisions which support the development of specialist care and support (Paragraph 5.4) 

the Bill includes provisions to establish DS1500 reports as triggers for fast-track assessment and access to care and 
support for people approaching the end of life, and subsequently, end of life locality registers as this trigger, once 
these are implemented and rolled out  nationally(Paragraph 6.3) 

further consideration is given to potential use of social care quality standards to support local authorities in their 
market oversight role and as a benchmark of their performance (Paragraph 6.4)  

the Bill includes provisions to make sure that people are not disadvantaged if they reject an offer of a personal 
budget or direct payment (Paragraph 7.1) 

the Bill’s duty on local authorities to promote market diversity is strengthened to support the move towards care 
defined by outcomes and not services (Paragraph 7.3)  

the Bill includes provisions that make explicit arrangements for children approaching transition to make sure they 
are covered by the principle of portability (Paragraph 8.1) 

the Bill includes provisions to promote and secure the integration of health, care and support and housing which 
specifically reference preventing inappropriate hospital admissions as well as facilitate the better discharge of people 
in hospital (Paragraph 9.1) 

 
Care and support provisions 
 
General 

1.1. The Palliative Care Funding Review recommended in its 2011 report that free care and support for 
people approaching the end of life would help to provide them with greater choice and better outcomes132. Since 
then the Coalition Government has stated that it sees ‘much merit’ in this recommendation133. We recommend 

                                                       
132 Palliative Care Funding Review, Final Report (2011) http://palliativecarefunding.org.uk/PCFRFinal%20Report.pdf [accessed 10 January 

2013] 

133 Department of Health, Care and Support White Paper (2012) http://www.dh.gov.uk/health/2012/07/careandsupportwhitepaper/ 
[accessed 10 January 2013] 
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that the Bill includes paving provisions for free care and support for people approaching the end of life on a 
universal basis. 

1.2. The duty on local authorities to provide information and advice is also likely to give people greater 
choice and control over their care and support as well as to help drive improvements in quality. However, some 
people, including those approaching the end of life, may not be able to access information or advice. We 
recommend that the Bill makes provision for advocacy to ensure that groups, such as people approaching 
the end of life and their carers, can be represented by individuals or organisations.   
 
Responsibilities of local authorities 

1.3. Ensuring people have better outcomes is a complex process requiring changes from commissioners, 
providers and people using care and support services. The important role of commissioning and procurement 
has been established but significant variation in the performance of local authorities exists across the country. 
We recommend the Bill includes provisions for the extension of the National Commissioning Academy to 
support the development of skills among local authorities to effectively oversee local care and support 
market. 

1.4. The proposed duties on local authorities to provide information and advice on have the potential to 
transform the system. Yet, insufficient distinction between information and advice has been made between the 
two. In a more competitive market information may be used in different ways to market providers’ services. We 
strongly recommend that the Bill makes clear the difference between information and advice, which is 
supported by appropriate regulations and guidance.  

1.5. Local authorities must actively oversee and shape the development of a diverse care and support 
provider market to give people choice and to help drive up quality. Hospices demonstrate how third sector 
providers such as charities and social enterprises can form essential components of an effectively functioning 
market. We recommend that the relevant provisions of the Bill explicitly include reference to third sector 
providers and to the Public Services (Social Value) Act. 

1.6. Local authorities also need to consider how to support the development of specialist care and support. 
This would help support the development of providers capable of meeting the care and support needs of all 
people. We recommend that Bill includes provisions which support the development of specialist care and 
support. 

 
Assessment and eligibility for social care 

1.7. We have already outlined our call for the provision of free social care on a universal basis for people 
approaching the end of life (See paragraph 4.1). However, we understand that, despite the Coalition 
Government’s acceptance of the principle of providing free social care, further work needs to be done before it 
can be introduced.  

1.8. We have therefore considered other mechanisms which could be introduced to make sure people have 
timely assessments and access to care and support as they approach the end of life. The Welfare Act (2012) 
established a completed DS1500 report as a trigger to fast-track access to welfare benefits for people with less 
than six months to live.  

1.9. A completed DS1500 could act as a trigger to fast-track assessments for and access to care and support 
services. To reflect wider changes to palliative and end of life care, end of life care locality registers should be 
phased in as the trigger once they are implemented and rolled out nationally. We recommend that the Bill 
includes provisions to establish DS1500 reports as triggers for fast-track assessment and access to care and 



Draft Care and Support Bill     331 
 
 
 

 
 

support for people approaching the end of life, and subsequently, end of life locality registers as this trigger, 
once these are implemented and rolled out nationally 

1.10. Building upon national minimum standards could help secure real improvements in quality and 
outcomes for people with a care and support need. The new social care quality standards developed by the 
National Institute for Health and Clinical Excellence (NICE) could be a part of this process by providing a 
benchmark against which the performance of local authorities and providers could be measured. We 
recommend that further consideration is given to potential use of social care quality standards to support 
local authorities in their market oversight role and as a benchmark of their performance.  
 
Care planning and personal budgets 

1.11. We are supportive of the Bill’s provisions to help people achieve more personalised care and support. 
However, we are concerned that the Bill focuses too much on offering personal budgets and direct payments as 
mechanisms for personalisation, which may disadvantage those people who may not be able to or may not want 
to take up either mechanism. We recommend that the Bill includes provisions to make sure that people are 
not disadvantaged if they reject an offer of a personal budget or direct payment. 

1.12. ‘Care by the minute’ is unacceptable and should be addressed. This is not an easy task in the current 
economic environment. A new culture needs to be fostered in the system and it is possible. We recommend that 
the Bill’s duty on local authorities to promote market diversity is strengthened to support the move towards 
care defined by outcomes and not services. 
 

Transition from children’s care and support services 

1.13. The focus that the Bill has on improving transition care is to be welcomed but further clarity needs to 
be developed in terms of portability. We recommend that the Bill includes provisions that make explicit 
arrangements for children approaching transition to make sure they are covered by the principle of 
portability of care if they move to another area.  

 
Discharge of hospital patients with care and support needs 

1.14. Clause 6 should include a reference to hospital discharges to drive improvements but more needs to be 
done in relation to prevention of hospital admissions, which requires significant integration of care and housing 
to secure better outcomes for people, especially those at the end of life. We recommend that the Bill includes 
provisions to promote and secure the integration of health, care and support and housing which specifically 
reference preventing inappropriate hospital admissions as well as facilitate the better discharge of people in 
hospital.  

January 2013 
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David Hill 

I am part of the Service User and Carer Consultative Group, involved with the training of Social Work and 
Health Care professionals at Plymouth University.  
 
I generally welcome the recommendations of the draft Care and Support Bill, but feel it does not go far enough 
in some significant areas particularly in addressing training needs in the NHS and beyond. I refer to questions 8 
and 27 of the 'Have Your Say' response document. Local Education Training Boards are a welcome 
development, but their structure at inception must involve significant contributions from those best placed to 
advise on Health and Social Care training, (and this must cover both social workers and nurses), namely Service 
Users and Carers (SU&C) already in advisory and support roles in universities, providing 'Expert by Experience' 
input to Social Care and Clinical Psychology. While not universally employed on every campus or Higher 
Education Centres (HEC), they a resource which can significantly impact on the professionalism and 
effectiveness of trained staff which could save money by specific targeting. I also feel a greater awareness of 
issues to do with Mental Health, to which I now refer, should and must be embedded in any review of training 
provision. 
 
I would like to highlight a recent initiative by the Royal Colleges of GP's and Psychiatrists, which calls for a 
liaison Psychiatry Service, comprising a dedicated team of specialists, sited in all hospitals to identify and 
coordinate the treatment of patients who  are mentally unwell. A report by the centre for Mental Health, a 
charity, which was commissioned by the NHS Confederation Mental Health Network, concludes that many 
hospitals are failing to provide healthcare for a population increasingly beset by MH issues. Around half of all 
inpatients suffer from MH conditions such as depression, dementia and delirium or eating disorders any of 
which can lead to self harm. Worryingly, the prevalence of Mental Unwellness among people with physical 
health conditions is up to three times higher than in the rest of the population. The report goes on to say that 
many of these go undiagnosed and untreated, and in the absences effective intervention this leads to poorer 
outcomes including increased death rates. The centre for MH also concludes that dealing with concurrent 
physical and MH issues could cost the NHS up to£ 14 billion in extra spending. If liaison Psychiatry services 
were more generally available, at least £5 million pre year could be saved and better outcomes achieved 
especially among older people. Quite apart from the understandably intense focus on in-patient care greater 
savings still could be made if community based LP services were in place to reduce hospital admissions and 
emergencies in the first place. An effective diagnostic evaluation thus based would be less traumatic and 
ultimately more helpful to patients. My own experience post heart attack was not good, and lacked the support 
needed for a full recovery. This situation without the support of family and friends, could have had far more 
serious consequences. 
 
I strongly feel that SU&C mental health perspectives should be mandatory in nurse training, and delivered by 
those in whom specific experience is relevant and ongoing. 
 
January 2013 
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Hollybank Trust, Chailey Heritage Foundation and Prior’s Court 
Foundation 

Introduction 
 
Hollybank Trust, Chailey Heritage Foundation and Prior’s Court Foundation have come together to contribute 
to the Government’s plans for revising the framework for Special Education Needs and Disability policy and in 
particular the need for a single assessment framework for children and young people from birth to age 25. Our 
primary focus to date has been on the draft SEN clauses of the Children and Families Bill which has been 
scrutinised by the House of Commons Education Select Committee; however, we also recognise the relevance of 
clauses 39-44 of the draft Care and Support Bill to our wider objectives. 
 
Given our narrow focus on this draft legislation we limit our comments to question 24 of your call for evidence: 
 
Will the draft Bill’s provisions smooth transition from child to adult services, and should they be extended in any 
way? 
 
Our charities would like to put on record concerns about the lack of focus on those young people with complex 
needs who are aged between 19 and 25. The young adults with complex needs in our schools need to keep 
learning past the age of 19 especially as they learn much more slowly than their mainstream peers. Many of our 
disabled children and young people also have SEN but some do not. Research has estimated that in the region of 
25 percent of disabled children may not have SEN. We would, therefore, ask the Government to consider 
extending the single assessment process, Education, Health and Care Plans (EHC) plan and also the local offer to 
disabled young people aged 18-25 as well as extending the draft provisions to explicitly include disabled children 
and young people. 
 
This is especially pertinent as many more children with complex physical disabilities and high health needs are 
living into adulthood. Many of our young people require specialist support and many will never be able to move 
into employment or full time further education. Therefore, they require greater education and medical support 
so that they can fulfil their potential eg to live in supported living accommodation, to take up social enterprise 
schemes. 
 
1. Our general concerns 
 
1.1. Hollybank Trust, Chailey Heritage Foundation and Prior’s Court Foundation are concerned by the 
overall lack of focus on young people with complex needs aged 19-25 
 
1.2. The young adults with complex needs in our schools need to keep learning past the age of 19 especially 
as they learn much more slowly than their peers. They also need to have the certainty of ongoing support into 
adulthood to avoid the ‘cliff-edge’ of support which often looms as a child approaches their 18th birthday 
 
1.3. Our three organisations have therefore welcomed the provision in the draft SEN clauses of the Children 
and Families Bill which introduce a single assessment framework applicable to children and young people from 
birth to 25. We have also welcomed the introduction of EHC plans and the greater emphasis on outcomes, 
especially outcomes identified by parents and children themselves 
 
1.4. We have however raised a number of concerns with the provisions contained within the draft Children 
and Families Bill and, whilst we recognise that this Committee is not responsible for that legislation, we do 
believe that both Bills need to be read together in attempting to scrutinise Government plans for ensuring that 
‘no young person should go without the care and support that they need at the point of transition’ 
 
1.5. Our primary concerns with the draft SEN clauses of the Children and Families Bill are: 
- The exclusion of young people that are disabled but do not have an identified special educational need. 
We have called on the Government to extend the assessment and planning duties of Local Authorities to include 
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disabled children and young adults who may not be classified as needing special education provision but who 
need health and/or care provision 
 
- Government proposals do not clarify thresholds and eligibility for EHC plans or a personal budget for 
those whose primary need is within health or social care. We would therefore like a strengthened entitlement to 
the health and care elements in an EHC plan 
 
- The proposal to provide an EHC plan to young people only whilst they are in full time education 
potentially excludes young people with profound and complex needs aged 19-25. This is disadvantageous as 
there are few clear cut educational opportunities for this group of young people and they are the ones who are 
most likely to benefit from the continued protection of the plan 
 
- The proposals will do little to resolve the complexities of funding agreements which we have found can 
create difficulties with funding for therapy and health provision. Such difficulties with funding are restrictive 
and counterproductive to providing for the young adults’ needs.  We had hoped that by having an ECH plan a 
broader view of what education and development looks like for these young adults could be taken. We are now 
concerned that this will not be the case and that in fact an unintended consequence of the proposals could be a 
reduction in the support and development offered to young adults with complex needs. 
 
1.6  Ordinary Residence.   
 
It is very difficult for young people who are funded by Adult Social but in  different geographical areas to live 
together in supported living accommodation.  This is because the placing authority does not pay but the 
authority in which the young person is placed.  It leads to some areas trying to “dump” young people that they 
are placing in another area and make them responsible, it can also mean that some young people who wish to 
live together effectively cannot because of funding.  It can make transition for these young people very difficult if 
they wish to live out of their area or if someone wants to set up supported living for a group of young people 
who come from different areas.  It can also lead to an expensive legal process for local authorities. 
 
2. The draft Care and Support Bill 
 
2.1. Hollybank Trust, Chailey Heritage Foundation and Prior’s Court Foundation welcome the intention 
behind clauses 39-44 of the draft Care and Support Bill, in particular provisions which enable parents and young 
people themselves to request a Child’s Needs Assessment. For many children we support there is a need to 
maintain their health and mobility, to take exercise and to manage their medication and wider health needs 
beyond the age of 18 and any provisions which help enable this are welcome 
 
2.2. However we believe that further clarity is required to ensure that a young person’s needs are being met 
holistically. For instance, article 39, paragraph (9) sets out Local Authorities’ responsibilities when conducting a 
Child’s Needs Assessment. The drafting is presently very vague however and whilst it is welcome that the child’s 
outcomes must be assessed it is unclear what these outcomes might include. We know from our work that where 
fees for our services are met by Adult Social Care and Continuing Health Care our support must be presented as 
‘non-educational’ otherwise costs will not be met. Scrutiny of this clause would be helpful to elicit Ministerial 
intention behind this part of the legislation and to ensure that health, education and care ‘outcomes’ can be 
included within the assessment 
 
2.3. The assessment process for the Child’s Needs Assessment will be critical and it is important that Local 
Authorities ensure that a child or their parent are supported to make an accurate case for support and that joint 
planning between Agencies is delivered. We know from experience that where a young person is engaged in 
their own assessment process it is a truly enabling process, not least because it will continue to provide young 
adults with greater control over their environment (choices of staff, companions, activities), choice of who they 
live with, opportunities to interact with the community, to socialize, to follow their own interests and generate 
the possibility of accessing an enterprise scheme /work opportunities. We also hope that this will be a cost 
effective option when set against the option of residential care provision for the rest of their lives 
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2.4. With Local Authority power to assess ongoing need comes the responsibility to set out the conclusions 
of the assessment. Article 43, paragraph (6) sets out the provisions for reaching a conclusion of an assessment 
and the options available to Local Authorities include: 
 
- No case for ongoing care and support 
- There are ongoing needs and the Local Authority will meet some or all of those needs 
- There are ongoing needs but the Local Authority conclude that they will not meet any of the needs 
 
We are very concerned by the third of these options since we believe that, if a Local Authority does conclude that 
ongoing support is needed, that it should be necessary for the Authority to meet the need. Including provisions 
which effectively enable the Local Authority to refuse to provide support risks rendering the assessment process 
meaningless and we would encourage the Committee to scrutinise Ministers on how this part of the Bill could be 
strengthened 
 
January 2013 
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Human Tissue Authority 

Summary 

 
1. The Human Tissue Authority (HTA) welcomes the opportunity to submit written evidence to the Joint 
Committee on the draft Care and Support Bill. The Bill includes clauses to amend the Public Bodies Act 2011 to 
allow for the abolition of the HTA and the Human Fertilisation and Embryology Authority (HFEA) and the 
transfer of their functions to other bodies as appropriate (clause 75). 
 
2. The HTA submission will focus on question 31; “What are the risks and benefits of the provisions in the 
draft Bill on the Human Fertilisation and Embryology Authority and the Human Tissue Authority?” The evidence 
will not comment explicitly on the proposals as they relate to the HFEA. These are two independent 
organisations charged with distinct remits and working with different groups of stakeholders.  
 
3. The HTA believes that abolishing the HTA and transferring its functions may increase the risk of 
shortfalls in standards of quality and safety of tissues and organs and jeopardise public and professional 
confidence in the safe and ethical use of human tissue and organs. It may also reduce accountability and save 
little or no money. This view has been broadly endorsed by HTA stakeholders 
 
About the HTA 
 
4. The HTA was created, in part, as a response to instances where hospitals retained organs without 
consent. This caused great distress to those families affected and widespread condemnation in the media and 
from the public more widely.  
 
5. As a statutory body the core of what the HTA does is laid down in three pieces of legislation:  
a. The Human Tissue Act 2004 (HT Act) and associated Regulations 
b. Human Tissue (Quality and Safety for Human Application) Regulations 2007 
c. Quality and Safety of Organs Intended for Transplantation Regulations 2012 
 
6. The HTA is committed to working with stakeholders to ensure that human tissue and organs continue 
to be stored and used safely, ethically and with proper consent, and that the bodies of deceased people are 
treated with respect and dignity. The HTA holds patient safety and public confidence as paramount. 
 
7. The HTA is also committed to supporting the Department of Health’s priorities. The HTA’s work to 
ensure the quality and safety of tissues and cells for patient treatment contributes to reducing avoidable 
mortality. The HTA’s role in regulating the quality and safety of organs for transplantation, and in assessing all 
cases involving living donation, helps make life better for those with long-term conditions. The HTA’s support 
for biomedical research, including the study of brains from the deceased, contributes to making improvements 
for those with, or who are likely to develop, dementia.  
 
8. Since the HTA was established in April 2005, it has become recognised as an effective and successful 
regulator. It has achieved this by developing a distinctive style of regulation that is underpinned by close 
working relationships with its stakeholders, and supported by a risk-based and proportionate approach. Nearly 
nine in ten (86%) professional stakeholders have confidence in the HTA, according to a 2010 independent 
poll. The poll also showed that the public’s confidence in human tissue regulation has increased by 5% 
from 52% in 2007 to 57% in 2010. 
 
9. The HTA’s approach is made possible by its specialist and expert staff who provide high quality advice 
and guidance to licensed establishments, professionals and the public, ensure compliance with statutory 
requirements and maintain public confidence.  
 
10. The HTA regulates over 500 establishments and activities in the following sectors:  
a. Post Mortem  
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b. Research  
c. Human Application (the use of tissues and cells for patient treatment)  
d. Public Display  
e. Anatomical examination (the donation and use of bodies for the teaching of medical students)  
f. Transplantation 
 
11. Feedback received by the HTA following inspections is consistently positive. In 2011/12, 98% of 
respondents rated the inspection process as ‘good’ or ‘excellent’ and 84% of respondents stated that inspection 
has improved working practices. 
 
12. The HTA also works to assess living organ donations, of which there are approximately 1,200 a year. Of 
this figure about 15% are classified as complex cases and require further assessment by a panel of HTA 
Authority Members.  
 
13. The Authority itself has ten Members and a Chair. By statute, the Chair and at least half of the 
membership must be lay, and Members currently include a transplant surgeon, an ethicist, a pathologist and a 
Professor of Diversity in Public Health.  
 
14. The HTA’s success to date is largely due to the manner in which it discharges its functions. The high 
opinion of stakeholders and the high standards of compliance throughout the regulated sectors are attributable 
to the specialist knowledge and skills of the HTA’s people, the quality of the relationships that have been built 
and the focus on advice and guidance.  
 
HTA finance 
 
15. The majority of HTA’s work involves licensing and inspecting establishments and activities that 
support regulation. This work is fully funded by the licence fees that establishments pay the HTA every year. 
This constitutes around 80% of the HTA’s annual income (in 2012/13 this totalled £3.14m) 
 
16. The HTA also assesses cases of living organ donation. This work is funded by Grant-in-aid from the 
Government (in 2012/13 this totalled £860,000). 
 
HTA people 
17. The HTA currently has a headcount of 45, which equates to 43.4 full time equivalents. The majority of 
staff are involved directly in the licensing and inspection of establishments. 
 
18. A small team works on the assessment of living organ donations, of which there are approximately 
1,200 a year. The HTA is also supported by a very small team of staff who provide high quality business support 
functions. The reduction in staff in support roles over the last two years has contributed to the efficiency savings 
that the HTA has made. 
 
Department of Health consultation into the HTA’s future 
 
19. The clause in the draft Care and Support Bill that relates to the abolition of the HTA will be closely 
associated with the result of a Department of Health consultation on the future of the HTA and HFEA which 
closed in September 2012. 
 
20. With regards to the HTA and HFEA, the consultation sought views on whether: 
 
Option 1 – all functions should transfer to the Care Quality Commission (CQC) except the HFEA functions 
relating to research that would pass to the Health Research Authority; and the HFEA and HTA be abolished 
 
Option 2 – all functions should transfer, as set out above, but a limited number of functions would transfer to 
organisations other than the CQC 
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Option 3 – the HFEA and HTA should retain their functions but deliver further efficiencies  
 
21. Of the three options presented in the Department of Health consultation, the HTA supported option 
three – that the HTA retain its functions but delivers further efficiencies. The HTA believes this will ensure the 
continued effective and efficient regulation of human tissue and organs without the risks associated with the 
transfer of functions. 
 
22. The HTA has seen many of the consultation responses from stakeholders and public groups – 
including the Wellcome Trust, GE Healthcare, the British Medical Association (BMA), Royal College of 
Surgeons (RCS), Academy of Medical Sciences (AMS), Association of Medical Research Charities (AMRC), 
Anthony Nolan, NHS Blood and Transplant (NHSBT), and Independent Cancer Patients’ Voice (ICPV). 
 
23. These stakeholders support strongly the option to retain the HTA as a specialist regulator and the HTA 
is described as a responsive, knowledgeable, streamlined and proportionate regulator, run at low cost to the 
taxpayer whilst significantly raising standards.  The HTA has not seen a response from any organisation stating 
that the HTA’s functions can be better delivered elsewhere, not even those who would take on those functions.  
 
Risks to be considered 
 
Loss of expertise 
24. The HTA believes that clear responsibilities and strong accountability are ensured by having a 
specialised regulator covering this legally complex and politically sensitive area. Over the eight years of the 
HTA’s existence, it has developed expertise and systems that have helped licensed establishments and led to 
efficiencies and increased standards in those establishments. The continuation of the HTA preserves this and 
avoids establishments needing to make costly changes to their processes.  
 
25. The HTA has focussed on the importance of building a relationship of trust and openness between 
regulator and establishments, and a key facet of this has been the ability of the HTA’s staff to discuss scientific 
and technical matters on an equal footing. The aim of this has been to ensure establishments receive the very 
best level of support, advice and guidance from the HTA, and that a culture of sharing best practice exists, 
promoting a rise in standards in each of the regulated sectors.  
 
26. The feedback received by the HTA following inspections is consistently of a very high standard and it is 
regularly the knowledge and understanding of inspecting staff which is commented on specifically.  
 
27. The Government has committed to ensuring that any successor organisation has the necessary 
expertise and resources to carry out the additional functions for which it becomes responsible during any 
transfer.  
 
28. Any regulatory body taking on new functions and seeking to build strong and appropriate relationships 
faces a significant challenge. The HTA has urged the Department of Health to explore how the CQC would seek 
to do this under option 1, prior to making a final decision. Reassurance will need to be given to licensed 
establishments and stakeholder organisations that they will continue to be inspected and receive advice and 
guidance from people with the specialist skills and knowledge required to do so. Part of this will be a 
continuation of the HTA’s regulatory approach, which is based on strong relationships, advice and guidance, 
and proportionate regulatory action.  
 
No reduction in bureaucracy 
 
29. One of the reasons put forward for an overall reduction in the number of health Arm’s Length Bodies is 
an envisaged reduction in bureaucracy, which will in turn reduce the burden on licensed establishments.  
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30. The HTA believes that it is too simplistic to state that abolishing the HTA and transferring its functions 
will lead to a reduction in bureaucracy. Without knowing how another organisation will take on the functions of 
the HTA (for example, becoming integrated with existing functions or becoming a separate unit within the 
organisation), it cannot be said that transferring the HTA’s will reduce bureaucracy.  
 
31. Indeed, if the benefits of the HTA’s current regulatory approach are to continue, it is difficult to 
imagine how there could be a reduction in staff or major change in methodology on transfer. The HTA 
understands that the Government is not planning on altering the requirements of the Human Tissue Act. 
 
No reduction in regulatory overlap 
 
32. In previous evidence to the Committee, ‘regulatory overlap’ has been described between the HTA and 
the CQC. This term is potentially misleading as there is no meaningful regulatory overlap because different 
regulators look at very different things. There will also be a number of organisations that regulate NHS Trusts in 
some way, but to describe this as overlap leads to confusion. 
 
33. All of the regulators in this area work very closely together. What is most important is that the effect of 
having multiple regulators is not different from having a single large regulator. We strive to work collaboratively 
to reduce burden on regulated establishments. Closer collaborative working achieves all the benefits of merging 
organisations, without the inherent risks associated with it. For example: 
 
a. A transfer of the HTA’s functions to the CQC is the Government’s preferred option. However there is 
very little meaningful regulatory overlap between the two organisations. It is not clear whether this proposal 
would mean the HTA becoming integrated with CQC’s existing functions or becoming a separate unit within 
the organisation and until these details are released it is hard to say whether this will streamline regulation or 
save money. Also, the CQC has publically questioned the transfer of HTA functions to it. 
 
b. There is only a handful or organisations currently regulated by the HTA and Medicines and Healthcare 
products Regulatory Agency (MHRA) (15 in regenerative therapies and a smaller number elsewhere). Whilst 
suggestions to have a single regulator for the European legislation on blood and tissues and cells might appear 
logical, questions have already been raised about the likely change in the regulatory approach, and whether real 
benefits would be delivered. In June 2011 the HTA and MHRA worked together to draft a position statement on 
this proposal and concluded that there was not a strong case for such a transfer. 
 
c. The HTA and HFEA co-regulate fewer than 10 establishments. The two organisations have also signed 
a Memorandum of Understanding to embed information sharing and reduce the burden on establishments with 
dual registration. A proposal to merge organisations was rejected as recently as 2007 and an important factor in 
that decision was the costs such a merger would incur. 
 
Cost of the abolition and transfer 
 
34. It was originally stated that a transfer to the CQC would result in cost savings, and therefore deliver 
greater value for money to the tax payer.  
 
35. There will be costs associated with closing an organisation and transferring its functions. The Impact 
Assessment for the transfer of the HTA’s functions does not yet provide the detail required to allow a full cost-
benefit analysis to be carried out.  
 
36. It would be disappointing if any potential transfer failed to deliver the cost savings envisaged, and came 
at a high price to licensed establishments and the taxpayer. It is hard to believe that transferring functions to 
different organisation would have no cost attached to it. Indeed a number of stakeholders have made the point 
that it is likely that this will cost the Government more than it currently does and if the transition is not 
successful, it could compromise public confidence in the quality and safety of tissue and organs. 
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Non-compliance 
 
37. During the transition period following any decision to abolish the HTA and transfer its functions, it is 
important that there is no loss of focus on why regulation is required or the harm it is intended to prevent, as the 
risk of non-compliance will increase. There is also a risk that the transfer of the HTA’s functions to a large and 
overarching body, with a different regulatory remit, such as the CQC, could lead to focus being lost and 
therefore an increase in non-compliance in this incredibly sensitive and important area. 
 
Cross border issues 
 
38. The CQC is an England-only regulator, whereas the HTA has responsibilities across the UK (with the 
HTA undertaking some functions on behalf of Scottish Ministers). It is not clear how a cross-UK solution would 
be delivered after the abolition of the HTA and transition of its functions. 
 
Benefits of retaining the HTA as a specialist regulator 
 
HTA as a collaborative regulator 
 
39. In 2010, the HTA undertook joint inspections with MHRA; and worked collaboratively with the 
National Research Ethics Service. In 2012 these arrangements have continued and collaborative work has 
expanded significantly to include information sharing and joint inspections with other agencies, such as the 
CQC, HFEA, NHSBT, Clinical Pathology Accreditation (CPA) and Health Research Authority (HRA). The 
HTA is also working closely with the Professional Standards Authority (PSA) to engage members of the public 
and professional bodies about consent.  
 
40. The HTA has been called upon regularly for its expertise by a wide range of groups and organisations 
including: the Association of Chief Police Officers (ACPO); the Royal Military Police; the Ministry of Justice 
(MoJ); the Serious Organised Crime Agency (SOCA); the Hillsborough Independent Panel; the Stillbirth and 
Neonatal Deaths charity (SANDs); and the Chief Coroner. 
HTA as an efficient regulator 
 
41. The HTA has made significant financial savings since 2010. Over the past two years it has saved 27%. 
For the third year running, in 2013/14, all 600 establishments with an HTA licence will see a drop in fees. The 
reduction from the 2012/13 level will be around 8%, reducing financial burden on licensed establishments. This 
is on top of previous reductions of 29%. 
 
42. The HTA is planning further financial efficiencies in 2014/15, although previous rounds of cost savings 
mean that it is already an extremely lean regulator. The HTA is keen that no further financial efficiencies impact 
on the ability for the HTA to effectively do its job. However it is always thinking about other ways to be efficient 
as possible and is looking specifically at collaboration with other organisations. 
HTA as a proportionate and risk-based regulator 
43. The HTA is minimising information requests from establishments, sharing information with other 
regulators, and collaborating to reduce regulatory burden. This includes working with the newly established 
HRA, supporting high quality research that is vital for the public’s health and the UK economy. 
 
44. The HTA is obliged by the EU to inspect establishments using tissue for patient treatment every two 
years. However it has worked to introduce a new ‘themed’ inspection model for lower risk establishments. This 
has been piloted in 11 establishments and the feedback has been very positive. The HTA has also recently begun 
piloting this in the post mortem sector and is looking at ways to be more proportionate with the regulation of 
public display of human tissue. 
 
HTA as a flexible regulator 
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45. Responding flexibly to the needs of the sector is vital to the success of a regulator. As a small 
organisation, the HTA can quickly respond to developments and deliver a regulatory approach that is consistent, 
informed and appropriate. The HTA can quickly identify which person or team is best placed to address the 
issue and a decision can be made at senior level on further work that may need to be commissioned. For 
example the HTA has led on the development and implementation of a new regulatory framework for the EU 
Organ Donation Directive over a very challenging timescale and at no extra cost. Licences have been issued to 35 
establishments in the transplantation sector. 
 

January 2013 
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Ideal Care Homes 

 
Ideal Care Homes is pleased to make the following written submission to the Draft Care and Support Bill 
Committee’s inquiry into Social Care.  We would be happy to supply any further information as required and 
would like to invite members of the committee and clerks, to come and visit any of our care homes.   
 
General 

1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in 
this Part of the draft Bill? 

1.1. Whilst Ideal Care Homes welcomes the Government’s intent to reform, we have reservations about 
whether the provisions of the Draft Care and Support Bill (Draft Bill) are substantive enough to meet the 
Government’s underlying objectives and to garner real change.   The Government’s decision to accept many of 
the recommendations of the Law Commission report is certainly very positive for the sector and service users.  
Consolidating and simplifying the legal framework will help clarify responsibilities and enable easier redress for 
service users when problems and disputes arise; however, we feel the Draft Bill simply does not go far enough to 
enact the necessary change. 
 
1.2. The Government introduced the rationale for their reforms in their White Paper, “Caring for our 
future” stating that: 

It is clear that we cannot improve care and support by pouring ever more money into a system that does not 
work…We need radical reform to promote people’s independence and give them real choice and control over their 
lives. This will ensure that resources are used in the best possible way to promote better outcomes and a better 
experience of care and support. 134 

1.3.  Ideal Care Homes is in absolute agreement that there needs to be radical reform of the system and the 
status quo not working effectively to improve outcomes is creating a profound postcode lottery, due to the 
unfairness of funding arrangements and perverse incentives within the system.   Although the Draft Bill is 
ambitious in its aims and is an important recognition of the flaws in the current system, we do not feel these 
reforms are radical enough and they do not omit major sources of the difficulties which have precipitated the 
current failings of the sector.  Unless these omissions are rectified the Draft Bill will achieve its objective of 
changing the current situation. 
 
1.4. On the issues where the Government has committed to addressing some of the more contentious areas 
for developing Regulations, such as the content of assessments and national eligibility, criteria are yet to be 
defined and decisions have been deferred to a later date.  There is no clear timescale for the Draft Bill to come 
into force or for these Regulations to be drafted.  This is of great concern to Ideal Care Homes as we are 
witnessing the deficiencies of the current system on the ground now and the lack of a clear time-scale could lead 
to long delays for necessary reform in a sector which is currently failing in many respects.  To provide certainty 
to the sector and impetus for change, detail of these provisions need to be included in the Bill - omitting them at 
this stage demonstrates a failure by the Government to adequately explain its plans for reforms and undermines 
the objectives of the Draft Bill.  
 
1.5. Furthermore, the Draft Bill completely fails to address more controversial areas of policy, in particular, 
funding, which urgently needs to be effectively addressed before their reforms stand any chance of having the 
intended impact.  Whilst the reforms on eligibility and assessment will create a foundation for a more consistent 
and fair service, Ideal Care Homes do not believe they go far enough to truly address the postcode lottery.   
 

                                                       
134 “Caring for our Future”, Department of Health White Paper, July 2012, pp.62. 
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1.6. With the demographic changes increasing pressure on the system, under current funding 
arrangements, Local Authorities (LAs) are simply resulting to squeezing fee levels.  Where you live therefore has 
a big impact on how much funding you can expect to receive for your care, and as a corollary, the quality of care 
you can expect to receive and how much you have to ask friends and families to contribute through third party 
top up fees.  This leads to a vast postcode lottery of care which has worrying implications for the level of care 
individuals in different LAs can expect to receive.   
 
1.7. Competition based on price has been highly negative in the social care market, allowing LAs to push for 
lower fees and providers having to respond by cutting their costs and, effectively, often reducing the quality of 
their services.  This has led to an array of different approaches by LAs to setting fees, with some pushing fees as 
low as possible and others using higher fees to incentivise quality.  Ultimately, the choice and quality of services 
available will continue to have a divisive effect on what service users in different areas can expect from social 
care. 
 
1.8. This has also subsequently led to the widespread use of party top-up fees to pay for residential care to 
subsidise fees.  Whilst in theory these should only be used by a service user when they and/or their relatives want 
to choose a more expensive option than those open to them from the LA, there is much anecdotal evidence of 
their misuse and as a practice they are incredibly unfair.  (See Question 9 below) 
 
1.9. Due to low fees pushing profit margins, putting providers into potentially financially untenable 
positions there will be insufficient investment in the market to provide the much needed development for future 
provision. Without fees reflective of the cost of provision, this is an undesirable market for investment which 
makes securing financial backing for improvements to current stock and building new stock exceedingly 
difficult.  This has a devastating effect on the market leaving the quality of stock poor for meeting demand as 
providers will not have access to funds to bring their stock up to modern standards required.   
 
1.10. Without addressing these issues, national eligibility criteria and assessments will not be sufficiently far-
reaching to have the intended effect on the social care system.  Ideal Care Homes is strongly of the belief that the 
Government has missed a real opportunity in the Draft Bill to provide some clarity on these issues and bring in 
the ultimate radical reform required to improve the fairness and quality in the system. 

 

2. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and 
support? In particular, will it be effective in clarifying the law on social care? 
 
2.1. Although it is clear what the Government would like to achieve, much of the detail on assessments and 
national eligibility criteria are yet to be defined. It is therefore difficult to comment on the effectiveness of these 
provisions fully.  
 
2.2. However, it is clear that without restructuring the funding system, for many LAs it will still be 
necessary for them to interpret their responsibilities in line with what they can afford as the major influencing 
factor behind a LA’s interpretation of their responsibility, and what they will provide, ultimately comes down to 
budgetary considerations. An LA who has less financial pressure and can provide more funding for social care is 
likely to meet higher levels of need and provide funding for better quality services.  Those who do not, are more 
likely to adopt a harsher interpretation of their duties in order to reduce the demand on their resources and keep 
costs down.    
 
2.3. With such variation in what LAs are financially capable of providing, objective application of 
responsibilities across the board is not achievable.  The Draft Bill therefore fails to provide the objective clarity 
on responsibilities and expectations the Government has aimed to achieve.   
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3. The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”. Does the draft Bill support this policy intention, and does it pay due 
attention to the responsibilities of commissioners and regulators for quality of care?  
 
3.1. Ideal Care Homes believe that quality should have a more defining role throughout the Draft Bill.  
Whilst it is true that the provider is ultimately responsible for the quality of the care they provide, there should 
be much more emphasis on the LA incentivising quality better and instigating a ‘race to the top’.  Current 
funding and commissioning arrangements create perverse incentives which require providers to squeeze 
margins, effectively curtailing the financial capabilities or incentives for providers to increase the quality of their 
services. A key aspect to incentivising quality is therefore to ensure fees and payments are reflective of the costs 
of providing quality care.   A responsibility to pay a fair price for care would actively encourage quality 
improvements as part of the commissioning role.  
 
3.2. Arguments in favour of quality provision cannot be detached from the broader issue on funding.  
Unless fees are reflective of the cost of providing care, providers either cannot afford to provide the services of 
that level; are forced to charge higher fees to self-funders to subsidise the low LA fees; or refuse to accept LA 
residents.  This is a huge bar on improving the quality of social care services and as above mentioned, provides 
little security for providers and their financers to justify capital expenditure on improving and expanding their 
stock.   

 

4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must 
promote an individual’s well-being? Are there other principles that might be substituted for it? 
 
4.1. The central motif of ‘promoting well-being’ is a positive step forward and should act to refocus services 
on what matters most - the needs of the user - rather than funding or contracting issues as so often sadly takes 
precedence at the moment.  We are concerned, however, that the use of the term ‘well-being’ is not sufficiently 
defined and too open to interpretation to lead to consistent application.  It is difficult to judge ‘well-being’ 
objectively and the Draft Bill provides little accountability for those seeking to secure their own rights for care.   
 
4.2. If the Government intends to use the principle of ‘well-being’ to drive improvement, and consistency, 
in the services people can expect from social care more guidance is required on what ‘well-being’ entails beyond 
simply listing the types of ‘well-being’ that need to be taken into consideration as included in Clause 1(2).  
Under the present formulation, there is no safeguard to prevent each LA from interpreting in their terms what 
‘well-being’ is.  It also provides no direction as to which expectations of the individual should be accepted as 
reasonable desired outcomes.   
 
4.3. Ideal Care Homes believe that ‘quality of care’, in fact, would be a more encompassing guiding 
principle as its definition would be easier to formulate in order to establish clear guidance as to what LAs should 
be providing for their residents.  ‘Well-being’ is a significant aspect of quality, but they are not necessarily 
synonymous, as quality requires a much more stringent and higher level of accountability.  Including this as the 
guiding principle of the Draft Bill would help Government to achieve its objectives for improving outcomes, 
choice and well-being.   

Responsibilities of local authorities 

9. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? 
 
9.1. As mentioned in response to question 1, there is nothing in the Bill which will prevent LAs interpreting 
regulations in line with what they can afford.  Ideal Care Homes does not believe that simply increasing funding, 
or capping personal contributions is the way forward.  Fundamentally, a major reform to the framework for how 
much LAs pay for care is required establishing a nationally based fee structure.  Ideal Care Homes adamantly 
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believe that the duties and responsibilities of LAs need to go further to encourage quality and pay a fair price for 
care.   
 
9.2. Ideal Care Homes was also disappointed to see that the use of third-party top-up fees was not given 
attention in the Bill. At present, service users are often unaware of their legal rights in regards to the amount of 
funding LAs are required to provide and instruction around additional costs is opaque.  Charging for Residential 
Accommodation Guidance (CRAG) is clear that when no care home places are available at the LAs standard rate 
for the assessed need level, they are responsible for paying any additional costs.  Anecdotal evidence 
demonstrates that LAs are not abiding by these regulations and there are many examples where LAs are 
requiring the payment of third party top-ups in this situation - completely contrary to the guidance.  
 
9.3. Ideal Care Homes would recommend including a clear responsibility under Clause 27 for LAs to 
provide accurate written information about the rights and entitlements for service users with regard to any 
additional payments.  All parties should receive unambiguous statements of their rights and entitlements prior 
to signing a third-party agreement with either the council or a care home.   Doing so will provide service users, 
and their relatives, with the necessary knowledge to assert their rights and ensure they only pay these additional 
fees once LA responsibility for funding has been exhausted.    
 
9.4. Through greater transparency, service users and their families will be armed with unambiguous 
instructions about their rights and will not be coerced into paying fees they ought not have to.  It will also act as 
a disincentive for LAs as with heightened awareness of their rights, fear of judicial review and greater 
accountability for the accuracy of their advice will lead LAs to review their practises and should ensure they are 
more compliant with the law on additional fees.   

 

10. How can local authorities ensure that the local care market provides enough care services to meet 
local needs? How can they encourage a diverse range of high-quality providers?  
 
10.1. LAs will need to create a market environment in which it is attractive for providers to provide their 
services and ensure they are competitive in terms of quality.  This requires, as far as possible, taking questions of 
cost out of the mind of the service user when deciding which service to contract so that decisions are based on 
quality rather than price.  At present, all too often an individual’s decision about where to go is based on 
financial concerns rather than the most suitable place for them to be cared for.  As LAs do not provide sufficient 
funding their choice of providers and the quality of provision the LA will fund it likely to be low, forcing people 
to enter care settings that do not adequately meet their needs.   This means that the incentive for providers is to 
provider services cheaply.  Quality providers who are not willing to sacrifice the level of their services will thus 
often make the decision not to provide services in those areas as it is not financially sustainable for them to do 
so. 
 
10.2. Paying a fair price for care would make a substantial and positive contribution to the range and quality 
of providers available to service users.  This does not simply mean paying more but would require a base line on 
a fair fee for services, above which LAs could provide premiums for quality- similar to the national tariff which 
Monitor will assume responsibility for in the NHS.  The overall base-line fee may in fact be less than LAs 
currently pay but would require them to include payments for quality, for which guidance could be produced 
nationally.   Crucially, it is our view, that for those providers that receive quality payments, they should not be 
allowed to charge third party top up fees. By doing so, quality services will become a more affordable and 
available option for service users accessing social care for the first time, improving the quality of care in the 
locality overall.  A market will thus be created based upon the quality, creating a race to the top so service-users 
choose their services based on the quality of the provision. 

 
Assessment and Eligibility for Social Care 
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16. Do you consider that variable local charging regimes for services are compatible with national 
eligibility criteria, and any future funding changes involving capping individual financial liability? 
 
16.1. As discussed at length in response to question 1 above, Ideal Care Homes believe that the localisation of 
funding has had a negative impact on the social care market and led to subjective interpretation of 
responsibilities.  Although the Draft Bill brings responsibilities into one place, we do not think it will stamp out 
the postcode lottery as these local regimes will require LAs to interpret their responsibilities in line with what 
their funding arrangements allow. 
 
16.2. There is no consistency for elderly people who face entering the social care system with different Local 
Authorities (LAs) covering different levels of needs, no uniform approach to assessment and no expectation on 
how much LAs should pay for that care, or the means to ensure that quality remains the priority of contracting 
decisions. 
 

18. Are the arrangements for setting and enforcing national minimum standards for care and support 
clear? What part should the new social care quality standards developed by NICE play in supporting local 
authorities in discharging their new market shaping duties? 

18.1. In terms of defining quality, Ideal Care Homes understands that the Government wants to encourage 
the industry to define these standards through the Quality and Transparency Compact.  Our view is that a more 
objective approach should be taken which looks carefully at each aspect of care and what represents quality.  We 
are concerned that there is such a lack of quality amongst much of the current provision, that any industry-led 
initiative will lead to a lower threshold of quality given the work and capital expenditure which so many 
providers would need to invest in order to achieve high quality care.   
 
18.2. We believe that this is the wrong approach and that the bar should be set high, encouraging providers 
to improve and invest in their current provision in order to raise the quality of care overall.  It is our view that 
providers who are not able to provide a high quality service have no place providing care services and should be 
allowed to fail as an operators, provided safeguards for residents are ensured.  Doing so will give the incentive to 
others to think innovatively, find a way to reconfigure their service to improve outcomes and through better 
occupancy rates, afford to invest in their services.   
 
18.3. The new NICE quality standards need to go beyond the minimum to ensure they reflect best practice, 
incentivising and assisting providers in ensuring they can reach the highest levels of care within their 
capabilities.  They should not only act to guide providers and inspectors in assessing levels of care but should 
also fundamentally link to LA commissioning decisions.  As professionally recognised standards, they will be 
able to play an intrinsic role in shaping the market. 

January 2013 
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Inclusion London 

1. Introduction 
 
Inclusion London  
Inclusion London is a London-wide organisation which promotes equality for London’s Deaf and disabled 
people and provides capacity-building support for Deaf and disabled people’s organisations in London. There 
are approximately 1.4 million deaf and disabled people in London135 
 
Call for evidence 
Inclusion London welcomes the opportunity to respond to the select committee’s call for evidence. We regret 
that we would not able to give a fuller response and would like to highlight the difficulty for smaller 
organisations for Deaf and disabled people and individual disabled people in responding within a tight 
timescale, which covered the Christmas and New Year period.   
 
Context 
The care system in crisis - many who need support are not receiving it. The problem is growing as the disabled 
peoples and older people’s population increases.  While at the same time funding for care and support is being 
cut, the costs of care are increasing and the eligibility criteria are being tightened. New research reveals that 
thousands of disabled people are struggling to eat or wash or leave their homes136. In addition to this the 
Independent Living Fund is being closed and its responsibilities are being passed to hard pressed local 
authorities.  Cuts in local authority funding for care will leave many disabled people with high needs at risk, 
facing cuts in the support needed to maintain decent, healthy and active lives. 
 
 

2. Inclusion London’s evidence  
 
2.1 In the evidence below, we have provided Inclusion London’s key recommendations to improve the draft 
Care and Support Bill, which are based on disabled people’s views.  We have not commented on clauses we 
support. Bearing in mind that the oral evidence session has been cancelled, we have also highlighted seventy 
seven disabled Londoners views and experiences gathered through an esurvey and an event, both of which 
focused on care and support.   
 
 
2.2  Inclusion London response to the draft Care and Support Bill   
 
2.21 General comments: 

• Inclusion London believes that the Care and Support Bill should ensure a sustainable care and support 
system that promotes independence, human rights and equality. A duty that requires local authorities 
to have due regard to the 1998 Human Rights Act and 2010 Equality Act is needed.   

• The duties need to be promoted effectively and their implementation rigorously monitored by an 
independent body so Local Authorities are accountable. The Act should name an independent body 
such as the EHRC.  

• Additions to the Bill are needed to provide duties to: 
o enable specific complaints and appeals to be made  
o to facilitate advocacy for complaints, appeals and reviews. 

 
2.22 Comments on existing clauses are as follows:  

                                                       
135http://www.inclusionlondon.co.uk/all-in-this-together 
136 http://www.scope.org.uk/news/other‐care‐crisis 
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• Promoting individual well-being – Clause 1: this duty is welcome, but we recommend that well-being 
is defined, so it is clear when the duty has been breached and so it is enforceable. It is crucial that 
independence, equality and inclusion in the community is promoted under Well-being.  

• Providing information - Clause 2: Information from an independent provider is crucial; information 
provided by Deaf and disabled people’s user led organisations (DDPULO) should also be recognised 
and funded.     

• Promoting diversity and quality in provision of services - Clause 3: This duty is welcomed but clarity 
on how this duty can be enforced is needed. A requirement that LAs carry out a survey of all local 
providers, which includes small not for profit organisations such as DDPULOs is needed.   

• Preventing needs for care and support - Clause 7 – This duty is welcomed but the Bill needs specify 
how this duty should be acted on and how it can be enforced. At present care is often only provided for 
those with substantial or critical needs, covering only very basic needs making preventative support 
impossible.    

• Assessment of needs for care and support – Clause 9 and Duty to meet needs for care and support - 
Clause 17: Inclusion London calls for an assessment process that is user led and not prescribed by 
budget restrictions. The right to participate in the community should be recognised in the assessment 
process137.  We also urge that disabled people are given real choice and control over how funding is 
used to support independent living needs.   

• Assessment of a young carer’s needs for support– Clause 41: Inclusion London has serious concerns 
around the use of young carers. Caring for an adult can jeopardise a young person’s development, 
education and social contact with peers. 

• Eligibility criteria - Clause 13: A national eligibility threshold needs to be in place which states whether 
those on low, moderate, substantial or critical needs are eligible, to end the current postcode lottery of 
access to care and support services.   

• Deferred payment agreements - Clause 16: It is very disappointing that this Clause does not address 
the issue of the long term funding of care and support in the future.  Inclusion London recommends 
that care and support is free at the point of delivery, funded from general taxation, because it is the 
most fair and sustainable system.   

• Personal Budgets (PB)- Clause 25 and Direct Payments (DP)- Clauses 28-30: Inclusion London 
welcomes the right to a personal budget for both adults needing care and carers. However, the 
importance of information and advocacy services in accessing PBs and DPs should be acknowledged in 
this clause. 

• Continuity of care when an adult moves – Clause 31: This clauses needs to be amended to provide 
portability of care without the need for reassessment to enable disabled people to move to another area 
on and equal basis with non-disabled people i.e. without being impeded by concerns that they will lose 
they support by moving to a new home.     

 
2.23 Independent Living Fund  
 
The care and support for disabled people with high support needs should be addressed under the Care and 
Support Bill. Inclusion London believes the closure of the Independent Living Fund jeopardises the 
independence choice and control of disabled people, particularly as the funding for support will not be 
ringfenced when transferred to local authorities. The ILF works and should be developed to become a national, 
strategic centre of excellence for independent living.   
 
2.3 ESurvey – 33 respondents from 15 London boroughs 
2.31 Respondents were asked about their current experience of social care and how social care needed to 
change in order to improve independence choice and control. The mostly strongly expressed comments by 
respondents were serious concern that their care provision was inadequate and/or it was being reduced due to 
funding cuts, rising costs or tightening eligibility criteria:  

                                                       
137 http://www.un.org/disabilities/convention/conventionfull.shtml 
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• Overall 32% of respondents said that their support needs were not met at all. However, some were 
satisfied with 13% saying their support needs were completely met.  

• Nearly half (46%) had already had their funding cut in the last 2 years and others feared their funding 
would be cut in future.  

• More than one respondent had used legal means to prevent their care being cut despite there being,  
‘...absolutely no change in my disability or its effect on my day to day life’     

• Nearly forty six per cent said the borough had tightened the eligibility criteria, while 48% had 
experienced an increase in costs.  

• Other respondents who were not eligible for funding from the Local Authority mentioned the 
difficulties caused by both the financial and emotional strain on their partner/carer.  

• Eighty six per cent said that support and advocacy was important in obtaining support. 
• Inconsistent assessments were also a problem; two social workers came to a different conclusion about 

the level of care a disabled person was eligible for 
This lack of care results in disabled people are more isolated, cut off, stuck within their own homes, making 
involvement in the community impossible in many instances.  
 
2.32  Participants were also asked how their independence would be affected if the Independent Living 
Fund was not replaced by a similar fund after the ILF closes in 2015. Responses included:   

• It would be devastation for my needs.  It would be draconian action if not replaced and why does it 
have to close??     

• Disastrously.  
• I HONESTLY DREAD TO THINK!!. 

 
 
2.4    Social care event - disabled people and older people’s views 

 
2.41 The Social Care event was organised by Inclusion London in partnership with Age UK    London. The key 

points made by forty four older people and disabled participants are as follows: 
• Social care and health should be at top of the government’s agenda. 
• Care should be free at the point of need and paid out of general taxation. 
• Assessments to be needs led and support person centred 
• Participants believed that social care should be improved through service user feedback and increased 

funding 
• Preventative support to be provided, avoiding more expensive intervention at a later date. 
• Information, advocacy and peer support to be provided. 
• Education and training for health and social workers provided by service users. 
• The rights to choice, control and quality should to be enforceable.   
• The needs of those with dementia and mental health issues should be fully addressed.  
• Those not assessed as eligible for local authority funding were often under financial strain. . 
• Community and social networks need to be built to prevent isolation.  

 
 
January 2013 
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In Control 

1. Process to date 
 
• Law Commission review, with In Control assistance and input (20010/11). 
 
• Law Commission Report (May 2011). http://lawcommission.justice.gov.uk/publications/1460.htm 
 
• In Control response (May 2011) http://www.in-control.org.uk/news/news-archive/may-2011/in-
control-responds-to-the-law-commission's-overhaul-of-adult-social-care.aspx 
 
2. Overview 
 
• Many of the Law Commission recommendations are in the Bill.  Frances Patterson has warmly 
welcomed the Bill. 
 
• These matters have been overshadowed by a mixed response to the White Paper, in particular dismay at 
lack of resolution of funding issues. 
 
• The Government states that it wishes to pursue personalisation more vigorously than implied by the 
Law Commission, in the direction of an entitlement-based approach. Para 8.20 of the government response 
states: we want to go further than this recommendation in primary legislation to meet our ambitions for personal 
budgets. As the White Paper makes clear, we want personal budgets to be more clearly part of the user’s or carer’s 
entitlements to care and support. 
 
• With this in mind, our overriding view is that the broad thrust of the proposed legislation is positive 
and there are a number of features that will promote choice & control and favour ‘prevention’. However, some 
of the weaknesses and concerns highlighted by In Control earlier in the process remain.  These flaws may be a 
greater problem in the light of the government’s stated high level of ambition for personal budgets.  
 
• Our comments relate to self-directed support; that is the ‘process by which people take control of the 
support they need to live the life they choose.’  Personal budgets are one (important) aspect of the technical 
means to achieve this.  It is important that the legislation, regulation and guidance which govern social care is 
supportive of all the important elements which make for self-directed support.  These include the means to build 
community capacity through asset based approaches; to recognise and draw on all aspects of each adult’s ‘real 
wealth’; and to value and reward the contribution of family, friends and others who provide everyday help and 
support.      
 
• In our responses earlier in the process we commented on related issues of importance: in particular the 
process for determining eligibility; the issue of portability of assessments and resource allocation; and processes 
to assist people to stay safe whilst exercising choice & control.  Our views on these matters remain unchanged, 
but our primary concerns at this stage relate to the core processes which facilitate and strengthen self-directed 
support.   
 
In addition to the points below, and probably most relevant to regulations and guidance we want to stress 
the importance of how self-directed support and personal budgets are delivered in practice. There is 
increasingly strong evidence that personal budgets, delivered via the key principles and methods of self-directed 
support can be of great benefit to all groups of people. It is equally clear, however, that it is very possible (and 
sadly very prevalent) to offer personal budgets in ways which do not enhance control for the people using them. 
Happily we are increasingly clear about the approaches that lead to better outcomes and that these are 
achievable at no extra cost. The recent personal health budgets evaluation replicated findings from our well-
established POET survey of personal budget outcomes (see appendix). In achieving policy objectives it will 
therefore be critical to take all action possible in the final drafting of the Bill and in particular in regulations and 
guidance, to lever positive delivery practice.  Our key points in this regard would be:  For all groups of people 



Draft Care and Support Bill     351 
 
 
 

 
 

using personal budgets (including older people) better outcomes are robustly associated with an experience of 
personal budgets that conforms to the underlying principles of the personal budget process: 
 
• getting a personal budget in a form where the person can exercise self-determination, 

• knowing what their personal budget is, 

• having a budget adequate for the person’s needs, 

• getting helpful support (with input from family and/or friends) to design a meaningful support plan, 

• and getting support to guide the person through every aspect of the personal budget process. 

Also important are: 

• Local communities with the capability to support the person in using their personal budget 
meaningfully, 

• Personal budgets being delivered in ways that make the person feel secure in their access to their 
personal budget, and where the local authority operates in ways that are transparent, fair and predictable to the 
person and their supporters. 

3. Improving the Bill and the supporting documentation 
When the Bill is enacted, it will be followed by supporting regulation and guidance.  The Government response 
to the Law Commission report and draft Bill make reference to matters that will (and will not) be addressed in 
regulation.  We would hope that some of the issues below, which may not fall within the purview of the 
legislation, are picked up through these means.  
 

Reference Issue Suggested amendment, improvement or comment

Throughout the 
Draft Bill 

‘The wellbeing principle and focus on 
individuals’ needs and outcomes creates a 
defining purpose for care and support.’ 
(DH website).  
 

We strongly support this approach and believe that if 
applied systematically and rigorously, it will require 
important changes to both practice and procedure, 
which are supportive of our aspirations for self-
directed support.   
 
Some of these changes are matters for regulation, some 
for guidance, and some are issues of good practice 
which government departments will need to promote 
through a variety of means.  The changes will need to 
include: councils to adopt an operating model that is 
effective and efficient and takes account of the needs 
and circumstances of the whole adult population 
(‘eligible’ and ‘ineligible’);  councils to be encouraged to 
adopt policies and procedures  in order to govern 
personalization and personal budgets such that the 
maximum levels of control and decision-making are 
passed to adults, regardless of whether budgets are 
taken as a direct payment or not; councils and their 
partners to  produce robust and coherent plans for the 
their local workforce (both council staff and  non-
council staff) for the promotion of practice supportive 
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of personalization.  
 
This is not intended to be an exhaustive list and our 
proposal is that work is commissioned to scope what is 
now required in terms of regulation/guidance/good 
practice exemplars to implement the well-being 
principle and focus on needs and outcomes.  

Throughout the 
Government 
response and 
the Draft Bill. 
Especially Para. 
24 of the Draft 
Bill 

Plans for individual adults are referred to 
in the Bill as ‘care & support plans’; the 
family members who support them as 
‘carers’ and the plans which set out how 
the needs of those ‘carers’ are met as 
‘support plans.’  In Control has long 
championed a change in both practice and 
terminology, away from old-style care 
plans, led and owned by professionals, in 
favour of support plans which are person-
centred and owned by people themselves.  
This usage is not the same as that 
employed in the Bill but is quite common 
now in local authorities, voluntary and 
community groups, the provider sector 
and amongst many of those people who 
control their own support.  The usage 
proposed by the Bill will create confusion.   
  

Preferred option: adopt the usage pioneered by In 
Control and now widely employed across the country. 
This is more than an issue of terminology, it is one of 
practice (see below). 
ALTERNATIVELY, give a clear definition of the new 
usage with a clear explanation of the rationale for the 
change.   

Para. 24 Care & Support Plan/Support Plan
 
It is apparent that the plans proposed in 
the Bill are hybrids (para. 24.1 ‘…a 
document prepared by the local 
authority…’), responsibility for which may 
be delegated to a person (para. 24.6 
‘…including the adult for whom the plan is 
to be prepared.’ ) 
 
This is clearly NOT the model of self-
directed support developed by In Control 
and tested across the country.  Where this 
model is most successful, it is animated by 
individuals who are freed up by taking 
control of resources (a personal budget 
and other aspects of real wealth) and of the 
process to plan, that is to define outcomes 
which are meaningful for them; and to 
determine how the resources are used to 
achieve these outcomes.   
 
 

This is a serious deficit in the proposed legislation, in 
that it leaves responsibility for the planning process in 
the hands of professionals and managers. 
 
We propose that instead, councils should have 
responsibility for ensuring that support plans (In 
Control’s definition) for individuals are in place; that 
those plans are genuinely person-centred; and that they 
are owned and understood by the adult concerned.  
The question of who draws up a plan or how must be a 
matter for local decision, based on individual 
circumstances and informed by lessons from best 
practice.  Councils using an approach of this kind need 
to adopt procedures and systems that draw down the 
information they require for their own purposes 
(budget management, audit & review, commissioning, 
planning and so on) from these support plans.  The 
nature of the support plans themselves is that of tools 
which are owned and actively used by the adult citizens 
who are directing their own support.  

Para. 25 Personal budgets.  Definition of the sum required and the means to arrive 
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This paragraph requires that a council 
defines the financial sum that it determines 
is needed to meet the assessed needs of 
each eligible adult and sets out how that 
sum will be financed based on a the results 
of a financial assessment. In sub-paragraph 
2 it refers to the need to draw on ‘other 
amounts of public money that are available 
in adult care for spending on matters 
relating to housing, health or welfare.’  

at it are important matters and we have no issue with 
the Bill’s broad approach.  We are very conscious 
indeed however of the wide variation in current 
standards of practice in these regards and we take the 
strong view that regulation and guidance should be 
used to help to raise the level of practice standards.  
We would make the point that the sum should be 
sufficient to allow the person to achieve independent 
living – it should not be acceptable for authorities to in 
effect drive people into institutional settings against 
their wishes.  
In relation to the need to draw on ‘other amounts of 
public money’ this has historically proved to be a 
difficult issue given differential purposes for which 
public money is allocated and differential eligibility 
criteria governing these.  So, whilst strongly supporting 
the principle and welcoming its inclusion in the Bill we 
recommend additional guidance and possibly 
regulation in relation to the means councils might 
adopt to achieve this.    

Para. 26  Review.
 
This paragraph requires that councils 
review ‘care & support plans’ and ‘support 
plans’; it sets out a requirement to consult 
with the adult and/or the carer and other 
persons when carrying out such a review; 
and it specifies the need to re-assess and 
carry out a new financial assessment when 
the review shows that having regard to 
outcomes previously specified, 
circumstances have now changed in a way 
that affects the plan.  
 
There is no reference to the scope of this 
review (beyond the implication in relation 
to changed outcomes and circumstances) 
or of any timescales involved: councils are 
asked to ‘keep under review generally’ the 
plans that it has prepared.  
 

Review is a critical part of the self-directed support 
process, and one which can provide significant 
reinforcement for adults as they seek to control the 
support they need to live the life they choose.  Once 
more we are very aware of a high degree of variation in 
approach and in standards of practice across councils 
in England. 
 
Our view is that these matters will need to be addressed 
through regulation and guidance.  There are several 
important aspects here, including:  how a review is 
triggered and any ‘default time-scales’ proposed; the 
process for review, who ‘owns’ it (the person 
themselves, or the council) and who leads it; the 
threshold for triggering a new assessment and financial 
assessment; the ability to adjust plans when such a 
threshold is not reached; the means for involving other 
relevant people in the process; and the necessity to keep 
the process ‘light touch’ and as far as possible 
incorporating all aspects of the adult’s health, welfare 
and housing issues in one review.     
 

Paras. 28/29/30 Adults with and without capacity to 
request a direct payment and further direct 
payment provisions.  
 
These paragraphs largely re-state and 
consolidate the existing law on direct 
payments.  
 
Alongside this, the Government has picked 

In Control’s view is that it remains of the greatest 
importance that we maintain a diversity of 
approaches/choices for adults in the management of 
personal budgets; the options should include both 
direct payments and a range of ‘managed budget’ 
options.  It is important that direct payments remain 
available to people who are deemed to lack capacity 
and we support the ‘authorised person’ arrangements 
re-stated here. However, as in other matters 
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up on the Law Commission 
recommendation about extending the use 
of direct payments to residential care and 
is currently seeking councils to test this.   

commented upon the nature and standards of practice 
across England are highly variable and we believe that 
regulation, guidance and good practice exemplars are 
required to improve standards. 
 
We are supportive of extending direct payments to 
residential care.  We are aware that there are risks and 
issues here (including reputational risks for direct 
payments)  and are therefore pleased to see the 
approach to testing now proposed.   

 
Appendix 

  
Personal Budgets – Key learning relevant to the Care and Support Bill 

 
Since 2003 In Control and Lancaster University have worked together to understand the cost and effectiveness 
of personal budgets. Over this time regular reports have been published and the work has led to the development 
of a widely accepted outcomes framework; the Personal Budgets Evaluation Tool (POET). The first National 
Personal Budget Survey using POET reached over 2000 people across 10 Local Authorities and was published by 
Think Local Act Personal in June 2011. A second report involving about 20 additional councils will be published 
in March 2013.   
 
Work using POET shows us that personal budgets can and do work well for both people who need support and 
their family carers.  
 
Most personal budget holders reported personal budgets having a positive impact.   

As well as reinforcing the value of personal budgets POET has shown that the way in which Local Authorities 
make personal budgets available is critical to their success. Outcomes across Local authorities varied 
substantially and positive outcomes increased greatly when certain process conditions were at play. 
 
Key lessons so far:  
 
Personal budgets work in the long term: People who had been using their personal budgets for longer reported 
increasingly positive outcomes.  

0 10 20 30 40 50 60 70 8

Dignity and respect 76% 

Staying as independent 75%

Being in control of support 72%

Relationships (paid) 67%

Relationships (family) 58%

Mental wellbeing 63% 

Physical health 59% 

Feeling safe (inside & outside) 57%

Getting support 72% 

Control over the important things 68%
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How personal budgets are held: People with personal budgets paid directly to them reported more positive 
outcomes in over half of the areas of life we looked at. Conversely, people with personal budgets managed by the 
council tended to report less positive outcomes.  
 
Knowing the basics: Too many people surveyed did not know how their personal budget was managed or did 
not know the amount of their personal budget; this group reported less positive outcomes.  
 
Where support to plan comes from: People getting help from someone independent of the council or NHS 
reported more positive outcomes. 
 
Taking control of a Personal Budget: People reported more positive outcomes across the board if they felt their 
council had made all aspects of the personal budget process easier. 
 
Personal Budgets work for different groups: There appeared to be no differences in outcomes according to 
gender, ethnicity or religion. 
 
Older adults: Tended to report less positive outcomes than other adults in less than half of the areas we asked 
about. However, these differences are ones of degree, older adults were more likely to record personal budgets as 
making no difference; they were not more likely to record personal budgets as making things worse. They were 
also less likely to be in receipt of direct payments, the means of holding a personal budget most associated with 
more positive outcomes.  
 
January 2013 
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Independent Age 

Q1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
 
1. Independent Age welcomes the draft Care and Support Bill as long overdue and urgently required 
reform. However, we have noted some key areas of absence and inconsistency in the draft Bill.  
 
2. We have specific calls to make on: 

• advice and information for social care (see our response to question 10) 

• the paying of additional costs (third party top-ups) for accommodation  

• the necessity of access to independent sources of advice and information on third party top-ups and 
deferred payments, including independent financial advice. 
 
3. We also support the Care and Support Alliance view that as much of the Bill depends on regulations 
and guidance which are still to be drafted, without access to more of the specific detail it is difficult to establish 
the full impact of the Bill as a whole.  
 
Additional costs (third party top-ups) for accommodation (Clause 27) 
 
4. We have real concerns about the current lack of reference in the Bill to the need for advice and 
information to be provided to families who are entering into top-up arrangements with local authorities for a 
relative’s residential or nursing care home fees.  
 
5. Payment of top-up fees is only acceptable in circumstances where the local authority has agreed to fund 
the full cost of a suitable and available care home place for an individual AND the family has made an informed 
choice to pay the additional fees in order to ensure a higher standard of care or to meet a specific personal 
preference. However, we believe that in many cases councils are: 
 
• requesting top-up fees from relatives as a matter of course in order to bridge the gap between the 
council’s ‘standard rate’ for care home fees and the actual market cost of those fees.   
• offering unsuitable services on the basis of cost not need or 
• delegating their responsibilities solely to families and providers.  
 
6. This is clearly contrary to the content of current government guidance (Charging for Residential 
Accommodation Guide (CRAG) and LAC 2004 (20). 
 
7. Independent Age received over 200 calls to our Advice Service in the past year on this subject. It is vital 
that the new legislation ensures that families only agree to pay a third party top-up when they have made a 
genuine choice to pay for more expensive accommodation. We believe that the draft Bill must ensure that the 
rights of these individuals and their families are protected more effectively than at present.  
 
8. We recommend the Bill include measures requiring that: 
 
• Local councils ensure that families receive written information about their rights and entitlements on 
top-ups fees, including signposting to independent advice, prior to signing a third-party agreement with either 
the council or a care home.  
• We support an amendment to the Bill with a new clause 27(1)d: ‘the local authority must provide 
written information, including signposting to sources of independent advice with regards to third party top-ups.  
 
9. This requirement on local councils would also need to apply where an individual’s family is being asked 
to make a top-up payment to supplement care home fees paid for through a direct payment. 
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10. We also recommend that this requirement on local councils to provide written information about 
rights and entitlements should apply where individuals are entering into deferred payment agreements with 
local authorities, especially as it is to become a universal right under the new Bill.  
 
11. In both the cases of third party top-ups and the deferred payments scheme, individuals and families 
enter into legal obligations for very substantial amounts of money - among the calls to our Advice Service, 
requests for third-party payments of £300 a week were not uncommon – and it is essential that they have access 
to appropriate information and independent advice prior to signing such binding financial agreements.  
 
Q9. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? 
 
12. As the Bill proposes a national eligibility threshold Independent Age is unable to take comment on the 
overall financial impact of the draft Bill without specific clarification on the level at which any national eligibility 
threshold would be established. We believe there should be a flexible approach when setting the level of the 
threshold that recognises the importance of considering eligibility in terms of meeting outcomes - not needs or 
services. Equally, the Department of Health must consider further funding for universal services such as 
befriending, advice and advocacy to meet needs at whole community level. 
 
13. Furthermore, we believe that the provision of high-quality advice and information will enable costs to 
be reduced and savings made in the social care system. A more efficient social care system will ensure that 
people can access support at an earlier stage and thus prevent situations where self-funders deplete their savings 
forcing them to approach local authorities for financial assistance. 
 
Q10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
14. Independent Age strongly supports the government’s inclusion of advice and information in primary 
legislation, particularly the overarching general duty on local authorities to provide advice and information to 
any person in the local area regardless of their level of need, income or caring responsibilities.  
 
15. The importance of advice and information to the successful implementation of the draft Bill and White 
Paper cannot be overstated, to ensure that people can both understand and meet their current needs and also act 
to prevent future need for support.  
 
Differences between advice and information 
 

16. We consider the risks and benefits of the duty on local authorities to provide advice to be different to 
those relating to information primarily because we consider the two to have distinct differences in both purpose 
and delivery. Independent Age considers that the Bill fails to define and distinguish between ‘information’ and 
‘advice’ and we acknowledge and strongly welcome the Committee’s intent to examine this point. 

17. Independent Age characterises the differences between information and advice in the following way: 
• Information: value-free and objective instructions on the operation of the care and support system, 
including details on a person’s rights and entitlements, the eligibility and processes involved and the location, 
availability and function of local services. 
 
• Advice: the identification of key options and choices tailored to an individual’s specific circumstances 
and wishes for their lives and support to navigate the system and understand the potential outcomes and 
impacts of the different choices available.   
 
The need for independent advice 
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18. Independent Age believes that well-delivered advice involves identification of options and choices 
tailored to an individual’s specific circumstances now and in the future. To this end, we strongly believe that 
local authorities should facilitate access to independent sources of advice (and advocacy) wherever possible, both 
in origin and delivery at an early stage to allow for well thought out long term planning.  
 
19. If, as we recommend, ‘independent’ be affixed to advice (and advocacy if included), a definition would 
be required in guidance and we would welcome the opportunity to work with the Department of Health to help 
form this definition. Independence in advice is already recognised as essential in order to reduce potential 
conflicts of interest (during care brokerage for example) and to provide the challenge necessary for the healthy 
functioning of local social care systems and to drive improvement.  Other more traditional forms of advice, such 
as face-to-face or telephone support, benefit from the increased impartiality and challenge that independent 
status brings.  
 
In-house information services 
 
20. The risks and benefits associated with a duty to provide information are different to those that face 
advice as unlike advice, we do not perceive that independent origin and delivery for information is necessary in 
every situation. As we highlight above, information should be value-free and objective in explaining to people 
their rights and entitlements and the location of services. Indeed, it is our view that providers of public services 
generally should have a duty to inform citizens about their availability, accessibility and function. 
 
21. It is our view that local authorities should work to improve their existing information function while 
also supporting the delivery of information services through independent providers in order to reach a broader 
range of individuals including those who may not want to contact their local authority directly (self-funders, for 
example).  
 
22. While the White Paper has announced that funding has been allocated to support the development of 
independent information services this only applies to online services. We believe this is not adequate and that 
information services should always be available for people to visit in person. An Age UK/Fujistu survey from 
2011 found that 73% of older people would still choose to visit their local authority in person or use a telephone 
service rather than use internet-based information services.  
 
23. To ensure it is fully comprehensive in scope, an advice and information strategy will have to involve a 
wide range of stakeholders: from government to charities, councils, insurance providers, independent financial 
advisers, GPs and so on.  
 
24. We consider that local authorities must provide a comprehensive range of delivery options and formats 
for older people to access that can be tailored to their particular needs and set of circumstances. Further 
definition of the range of different types and formats that local authorities have a duty to provide is required in 
guidance.  
 
25. While local authorities should have the capacity to shape their provision of information, advice and 
advocacy in order to best meet local requirements, there should also be national quality measures that provide 
clear details on what represents quality in delivery of local advice and information. These national measures 
should be supported by an overarching duty to ensure that local authorities monitor the extent to which their 
local populations access the information, find it useful and act upon it to meet their care and support needs.  
 
26. The scope of these quality measures should cover the following areas:  
 
• Accessibility (Accessible formats - audio, Braille, large print, easy-read as well as accessible delivery 
methods eg online, face-to-face and telephone) 
• Accuracy (content)  
• Awareness (user friendly/comprehension) 
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• Effectiveness (how well outcomes are achieved) 
• Comprehensiveness (from written information to individual casework). 
 
Independent Age’s view of advice: 
 
27. An individual’s need for information and advice varies depending on their particular situation and we 
feel that this is not fully recognised in the draft Bill. The Bill also fails to define and distinguish between different 
advice areas. We consider that there are three types of advice in relation to social care and we identify at least six 
different types of individual who may come into contact with the care and support system, each with different 
needs and aspirations for their lives.  
 
28. As a result, we call for clear definitions of information and advice in guidance that supports the draft 
Bill. 
  
29. The three different types of advice are:  

i. Rights and entitlements – what your legal rights are and what your local authority has a responsibility 
to provide 

ii. Finance and funding – how to meet any additional costs of care, beyond that to which you are entitled 
and what the best options are depending on your financial circumstances. This type of advice include the 
provision of independent financial advice from a qualified provider discussed in points 30-32 below. 

iii. Quality and choice – what choice of services there are and how they rate in terms of quality. 
 
Independent financial advice  
 
30. It is essential that the Bill recognises the fundamentally different nature of financial advice, which 
should be provided by a qualified independent financial adviser, compared to, for example, information about 
the range and costs of local home care services. There is a significant (and historical) lack of independent 
financial advice and this prevents older people from being able to make informed decisions on how to pay for 
the care they need.  
 
31. We strongly recommend that any mention of advice and information in guidance and regulations 
include access to independent financial advice among their definitions, as well as to information and advice 
about rights, entitlements, quality and choice.  
 
32. We suggest that clause 2(2) (the particular matters on which a local authority must provide 
information) should include: 
“(e) any relevant charging arrangements for care and support in the local authority’s area 
(f) signposting to independent financial advice on the options for paying for care and support”. 
 
Q11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers?  
 
33. Independent Age believes that an effective local care market will only be possible when high quality 
advice and information services exist together with an independent mechanism that enables local authorities to 
be challenged effectively in their decisions (supported by primary legislation or statutory guidance to ensure that 
the mechanism to challenge local authority decisions is truly independent). Where effective, high quality advice 
and information services are provided this will support the existence of a diverse range of high quality local care 
providers. Equally, sustainability in the market is important for both small and large providers but the service 
user must be protected in the event of provider failure. To achieve this aim there needs to be a duty on local 
authorities in the draft Bill to ensure that risks to service users due to provider failure are minimised.   
 
34. There should also be a duty on local authorities to collect and analyse information on the extent of local 
need for advice and information services and share this information with advice and information providers. 
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Q16. Do you consider that variable local charging regimes for services are compatible with national 
eligibility criteria, and any future funding changes involving capping individual financial liability? 
 
35. Independent Age welcomes the government’s commitment to a national eligibility criteria in order to 
give people clarity about the minimum level at which they can expect support and to avoid ongoing variations in 
provision of care. We hope this will enable people with care and support needs to make life changes such as 
moving home or changing employer while retaining the confidence that they will be able to continue to access 
care and support at a similar level.  
 
36. However, we recognise the difficulty in preventing such a lottery when it comes to charging due to the 
wide variation in the costs of care across England. While it may be unrealistic to attempt to impose a national 
rate for care given such variance, in order to be compatible with national eligibility and any future cap on care 
costs, we believe it to be essential that each local authority is transparent about how much it is willing to pay 
towards care. The differences in rates between areas must be made publically available and easily accessible to 
all. This will work to ensure continued regard for regional variation but also encourage greater national 
consistency in rates, root out anomalies and enable people to plan with better knowledge of how much their 
future care costs might be and the length of time it may take to reach the ‘cap’. In hand with transparency, it is 
important that people provided with independent information on how they can challenge the rates a local 
authority is prepared to pay.  
 
37. We also call for greater clarity on the transition arrangements for existing self-funders who will have 
already paid out considerable sums towards their care costs. We consider that a staged implementation process 
which takes previous contributions into account is vital to ensure an equitable approach to charging. 
 
January 2013  
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Independent Living Association 

About the Independent Living Association 

 

1. The Independent Living Association (ILA) is user-led charity providing a wide range of support for 
people with care needs or caring responsibilities in West Sussex. Our core work focuses on helping people to 
organise and run their own care arrangements under local authority self-directed support schemes.   
 
2. We are run by the people who use our services, headed by a board of trustees who are local people 
directly answerable to all the other members. Our constitution requires that the majority of trustees and 
members are disabled people or carers. Through our work we aim to remove barriers faced by disabled people to 
enable them to live independently and participate as fully as they want to in society. 
 
Introduction 
 
3. This response reflects the views of the Independent Living Association as a disabled people’s user led 
organisation and those of our members where they have been expressed to us. In this response we have provided 
section-by-section comment on Part 1 of the draft Care and Support Bill (‘the Bill’) suggesting, where relevant, 
ways in which we believe the Bill could be further strengthened (see strengthening the Bill subsections).  
 
4. The Independent Living Association broadly welcomes the draft Care and Support Bill. We feel that the 
consolidation, clarification and modernisation of current multiple care legislation will clarify disabled people’s 
entitlements to support and the duties of local authorities.  
 
5. We feel that the Bill modernises the law to reflect the fact that the focus of care and support has shifted 
away from institutional care towards one of community based support which champions disabled peoples’ right 
to choice and control over their own lives. We hope that this legislation will create a more accessible and 
equitable system of care and support which focuses on empowering individuals and respecting their choices. 
 
6. We believe the success of the Bill is heavily reliant on the quality of the regulations and statutory 
guidance that support it as well as the resources available to implement it. We hope that the Government will 
work collaboratively with disabled people and organisations representing and supporting them when developing 
these. We would also take this opportunity to highlight that investment high quality support services offered by 
DPULOs will result in significant savings to the public purse in the long term. 
 
General responsibilities (clauses 1-7) 
 
7. We particularly welcome the shift in focus to individuals and their needs and outcomes and away from 
services. As such we are pleased to see the wellbeing principle (clause 1) placed at the heart of the Bill along with 
the set of outcomes (subsection 2) and the matters that the local authority must have regard to in exercising their 
responsibilities (subsection 3). Together with clause 4 (the requirement to work collaboratively) we hope this 
will result in a more person-centred approach being taken by local authorities and other professionals when they 
are working with individuals to achieve their outcomes. 
 
Strengthening the Bill 
 
8. Despite the fact that The UN Convention on the Rights of Persons with Disabilities requires the UK 
Government to ensure that local authorities do what is necessary to implement the Convention, the Bill fails to 
make explicit reference to the enjoyment of human rights and equality in clause 1 subsection (2). Equally we 
would support the inclusion of a provision specifically iterating the need for local authorities to have regard to 
their obligations under the 1998 Human Rights Act and the 2010 Equality Act in clause 1 subsection (3). 
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9. We feel that the duty to provide information and advice (clause 2) should be expanded to include 
specific provision for helping people understand and act upon information and advice they receive. In particular 
specific reference should be made to the provision of independent advocacy alongside information and advice.  
 
10. Further to this we feel that the duty to provide information and advice, including information and 
advice about direct payments, should be a proactive one i.e. not only should local authorities be required to 
provide such services they should also be required to actively promote them in the local community so that 
information reaches as many people as possible. In pursuit of this duty particular attention should be paid to 
groups where issues such as language, culture or social isolation often prevent them from seeking advice. This 
will be vital in helping to achieve the Bill’s aim of preventing, reducing and delaying the need for care and 
support where possible. We would be happy to present evidence on this issue drawn from the real life experience 
of our users.  
 
11. The importance of providing information in a variety of formats appropriate to people’s individual 
needs is not adequately recognised by the Bill. To this extent we feel that there should be a specific requirement 
for local authorities to provide all information in a range of mediums (online, in print, by phone etc) and 
formats.   
 
Meeting needs for care and assessments (clauses 8-16) 
 
12. We are very pleased to see that the Bill places an increased focus upon outcomes in the assessment 
process. We also welcome the strengthening of provision for carers (clause 10). Currently many carers go 
without adequate support, to the detriment of themselves and those they are caring for, and so we are very 
pleased to see that the vital contribution they make has finally been recognised in statute.  
 
13. The Independent Living Association is hugely supportive of the principle of national minimum 
eligibility criteria (clause 13). We hope that this will end the unfair and unclear postcode lottery that currently 
operates as well as supporting the provisions on portability later in the Bill. However before we can comment 
fully on this provision we would need to see regulations regarding where the threshold would be set and how it 
would work in practice. At this stage we would emphasise that in order for people to successfully achieve their 
outcomes there must be recognition of moderate needs as a national minimum standard.  
 
14. Similarly, we feel unable to make detailed comment on the charging provisions until we have seen the 
regulations. We believe it is vital that anyone expected to pay a charge for services should receive clear, accessible 
information on why they are required to pay and how much they will be expected to pay over a given period of 
time. In this respect we hope that the regulations will be clear, effective and transparent.  
 
Strengthening the Bill 
 
15. To underline the importance of meaningful collaboration from the first stages of the assessment 
process onwards, we would welcome an addition to clause 9 part (5) reiterating the duty of local authorities to 
place individuals at the centre of the process by requiring them to actively ‘engage’, ‘collaborate with’ and 
‘involve’ individuals in the assessment process rather than simply ‘consult’ them ‘as far as it is feasible to do so’. 
Meaningful collaboration at every stage of the process is vital to ensure that this Bill achieves its overarching aim 
of ensuring that social care provision is truly person-centred.  
 
16. Further, we feel that these provisions (and those dealing with care and support planning – see 
paragraphs 21-29 below) would be strengthened by adding reference to assessments being carried out by people 
with appropriate experience, knowledge and qualifications. For example traditional methods of assessment are 
often unsuitable for people with learning difficulties who require a more flexible approach. In such cases social 
care professionals working with them need a detailed understanding of how to meaningfully engage them in the 
process of planning their own care and support. This is just one example intended to emphasise the importance 
of social care professionals having the right level of experience and training to enable them to understand and 
respond positively to individual needs.  
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17. We see an important link here with the provisions of the Social Value Act 2012 and feel strongly that 
the Bill is an important means by which to emphasise that local authorities must proactively consider the 
potential for adding social value when commissioning local social care services. For example, there is huge value 
in commissioning services from local disabled people’s user led organisations who have in-depth understanding 
of the people they work with and who are employers of disabled people. User-led organisations are very well 
placed to work in partnership with people throughout the assessment and care planning processes as well as 
supporting them once they are receiving services.  
 
Meeting needs (clauses 17 -22) 
 
18. We welcome the duties on local authorities to meet an individual’s needs for care and support (clauses 
17) and are pleased to see the extension of these rights to include carers (clause 19). In addition we welcome the 
provision allowing individuals to ask the local authority to meet their eligible needs regardless of their personal 
finances. 
 
Care and support planning (clauses 23 -30) 
 
19. We strongly support the Bill’s increased focus on personalisation, in particular the duty of local 
authorities to ensure that a care and support plan is prepared and provide a record of this (subject to our 
comments in paragraph 22 below). We hope that these measures will help to increase transparency and 
accountability and clarify the responsibilities of local authorities and individuals. 
 
20. We are very pleased to see the inclusion of personal budgets in law for the first time (clause 25). In 
addition, we broadly welcome the provisions relating to direct payments and the intention that everyone eligible 
for social care should be offered direct payments, unless there is a strong reason why this would not be suitable 
(clauses 28, 29 and 30). As an organisation which supports over 1500 people in West Sussex receiving direct 
payments we have in depth knowledge and experience of the benefits they bring as well as the issues currently 
affecting direct payments users. In light of this we have some concerns relating to the provisions on direct 
payments which are set out below. 
 
Strengthening the Bill 
 
21. Further to our comments in paragraphs 17 and 20 above, we feel that the current wording of the Bill 
places too great an emphasis on the dominant role of the local authority in the support planning process. In line 
with the wider personalisation agenda it is crucial that the balance of decision making always lies with 
individuals rather than the local authority. To this effect some of the language used in the Bill regarding the duty 
of local authorities to ‘prepare a care and support plan’ (clause 23 1 (a)), ‘help the adult’ (clause 23 1 (c)) and ‘as 
far as it is feasible to do so consult the adult’ (clause 24 (3)) need to be amended to include more positive, 
proactive language emphasising a partnership approach e.g. ‘work with’, ‘discuss’ and ‘enable’. 
 
22. In relation to the provisions on direct payments (clauses 28, 29 and 30) we have several concerns which 
we hope will be addressed.  
 
23. Currently local authorities must offer direct payments to anyone eligible to receive care (unless 
exempted by law). The Bill changes this to a discretionary duty which we see as a backwards step potentially 
restricting people’s ability to access direct payments. This may also lead to failure of current government targets 
to increase uptake of direct payments to 70% by April 2017.  
 
24. In particular, it appears to us that Condition (3) (b) enables a local authority to deny a request for direct 
payments where there is no help available for a disabled person to manage their direct payments. We feel 
strongly that there needs to be a clear duty placed on local authorities to assist people wishing to receive direct 
payments to access relevant help and support to where it is not already available to them. We hope that this is an 
issue only of language which appears to undermine many key aims of the Bill. We would welcome clarification. 
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Equally we feel that Condition 4 simply duplicates those that have gone before and threatens a low threshold at 
which direct payments may be refused. We would suggest this condition is removed entirely.  
 
25. More generally, it is vital that this section of the Bill is amended to make more detailed provision for 
individuals to receive appropriate advice and support to use direct payments and meet their obligations as an 
employer. Direct payments are a vital tool in allowing many people to exercise choice and control. However, to 
ensure that people feel fully empowered when using direct payments it is vital that they have access to the right 
advice, information, support and training.   
 
26. Lastly, it is important to recognise that direct payments are not the right choice for everyone. The Bill 
must emphasise people’s entitlement to opt out while still being confident they can access a range of high quality 
services suitable for their needs in line with their choices. 
 
Portability (clauses 31-33) 
 
27. Currently many disabled people are not able to move to another area without fear it will jeopardise the 
level of care and support they currently receive. We believe that this is a breach of basic human rights which 
deprives people of choice and control over their lives by barring them from pursuing job or education 
opportunities or making to the choice to live closer to family and friends. As such we are very pleased to see 
specific provision in relation to portability and continuity of care in clauses 31-3.  
 
Safeguarding (clauses 34 – 38) 
 
28. We are very pleased to see safeguarding responsibilities included in the Bill, particularly the placing of 
safeguarding adults boards on a statutory footing.  
 
Strengthening the Bill 
 
29. The language of this section, specifically the duty of local authorities to make ‘enquiries’, is, we feel, 
slightly too passive. We feel that ‘investigation’ would be a more appropriate and comprehensive term indicating 
that the responsibilities outlined here lie firmly with the local authority to see the process through to a successful 
outcome.  
 
30. We very much welcome the inclusion of a definition of abuse in the Bill. However while we appreciate 
that clause 34 (2) is a not exhaustive list, it erroneously suggests that financial abuse is the only type of abuse 
individuals are subjected to. We appreciate that it is the Bill’s intention to provide a statutory definition of 
financial abuse for the first time reflecting the fact that other forms of abuse, including physical and emotional, 
already have a statutory definition. However the wording of this section means that the definition of abuse 
appears woefully narrow. We would welcome the addition of a sub-clause reiterating that abuse can take many 
forms including physical, emotional and sexual as well as financial.  
 
Transition from children’s services (clauses 39 -44) 
 
31. We broadly welcome the inclusion of these provisions in the Bill, particularly the provision that young 
people must continue to receive children’s services until adult services are able to meet their needs once they 
reach the age of 18.  
 
Strengthening the Bill 
 
32. We would like to see clarification around how these provisions will work alongside current and 
planned legislation around children’s care and support particularly the provisions outlined in the draft Children 
and Families Bill. For example, the Children and Families Bill makes provision for an ‘education, care and health 
plan’ (ECHP) for those up to the age of 25. This creates a potential for adult services not to assess someone until 
their 25th birthday when the ECHP ends. We would welcome clarification on this.  
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33. While the Bill significantly strengthens the rights of adult carers who care for other adults we feel that 
the rights of both young carers and parent carers are not strengthened in the same way. This is unfair and we 
would like to see the Bill amended to give all carers equal rights regardless of their age or the age of the person 
they care for. 
 
January 2013  
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Just Retirement 

1. Just Retirement welcomes the opportunity to comment on the draft Care and Support Bill as part 
of the pre-legislative scrutiny being conducted by the Joint Committee.  
 
2. Just Retirement is a specialist provider of financial services for people at and in retirement. We are 
the UK’s largest provider of enhanced annuities and the second largest provider of equity release mortgages 
and are actively determining how best to enter the market to provide people with financial products to help 
them pay for care services. We are members of the Association of British Insurers and a leading member of the 
Equity Release Council (ERC, formerly SHIP), the representative organisation for equity release providers, 
whose members offer a ‘no negative equity’ guarantee. 
 
3. There are 10.9 million people in the UK aged 65 years or older. It has been estimated that homeowners 
in this age group own over £756 billion of housing equity138, with 84 per cent of people in their 60s and 70s 
owning their own home and on average having approximately £200,000 of wealth tied up in the property.  
 
4. Research conducted by Just Retirement on consumer attitudes to the use of housing equity to help meet 
the costs of later life139 reveals that many people are confused about how long-term care is funded and deeply 
resent the idea that they may be forced to sell their home to pay for it. In the largest consumer insight study 
carried out to date, 67% of those interviewed said they resented the idea of having to sell their home to pay for 
residential care, but 54% could only afford to pay for care if they sold their home140. 
 
5. Equity release lifetime mortgages offer one means by which people reaching retirement can generate 
income to supplement inadequate pensions, pay for adaptations that enable them to continue living in their own 
homes and help meet the costs of domiciliary or residential social care. However, the equity release market is 
neither as large nor as competitive as it could be. Nor are immediate needs annuities, a product which would 
enable many self-funders to meet their care costs, taken up by the majority of those for whom they could be a 
suitable solution.   
  
6. In order for the insurance industry to develop and market products for funding social care which meet 
consumers’ needs and for consumers to feel confident about taking up these financial products, a new contract 
between the citizen and the state must be established. There is a need for certainty and an honest debate about 
where the balance lies between the individual and the state in meeting the costs of later life, including long-term 
care, so that people can take responsibility for planning their future finances.  
 
7. The ambition of the draft Care and Support Bill to further develop the work of the Law Commission 
report on adult social care and the Government’s White Paper Caring for our future: reforming care and support 
(July 2012) is welcome. 
 
8. An important element to bringing the clarity that is needed will be to accept the recommendation of 
the Dilnot Commission that a cap should be set on an individual’s  lifetime contributions towards their social 
care costs and the means test extended. The Government’s support for the principles of the Dilnot 
Commission’s recommendations is welcome, but it is unfortunate that it was not felt possible to make provision 
for a new system in the draft Bill.  
 
9. Until a cap is fixed at an appropriate level, it will be impossible for individuals to make proper 
provision for future care costs or for the insurance industry to assess consumer demand for financial solutions. 
Just Retirement’s view is that a cap above £50,000 will significantly reduce the attractiveness for private sector 
participants to enter and develop the commercial market. 

                                                       
138 Source: Key Retirement Solutions, November 2012 

139 ‘The role of housing equity in retirement planning’Just Retirement 2012www.erresearchcentre.org 

140 Ibid 
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Care and Support 
 
Responsibilities of local authorities 
 
10. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? Should the draft Bill include a requirement for Local 
Authorities (LAs) to offer Universal Deferred Payment Schemes (UDPS) from 2015, as the Department of 
Health (DH) wishes, all LAs would be compelled to offer UDPS. The idea is to ensure the provision is truly 
universal. However, it is likely that the capacity and appetite of LAs to offer UDPS will vary considerably, so this 
requirement may not result in a universal standard of service.  
 
11. UDPS will involve LAs in taking an interest-bearing charge on the property of an individual against the 
cost of  care fees to be repaid after the individual’s death. LAs will, in effect, be selling a financial product and 
will need considerable support and/or the development of partnerships with commercial providers if they are to 
be able to price the longevity, house price and investment funding risks associated with this product properly.  
 
12. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? UDPS are in effect a financial product, being 
sold by LAs to individual clients. These individuals are highly vulnerable and their primary relationship with the 
LA is as a vulnerable person in need of care.  
 
13. For the same authority which has a duty of care to a vulnerable adult to be providing financial advice 
and information about a financial product which it is offering (in the form of an interest-bearing loan secured 
against the individual’s home) to pay for care services represents a potential conflict of interest. This conflict is 
exacerbated if the care for which the loan is made is directly provided by the LA and the level of charges are also 
determined by the LA.  
 
14. Independent professional financial and legal advice should be made available to all individuals before a 
financial solution such as UDPS is presented.  LAs should be supported in sign-posting individuals to 
appropriately qualified financial advisors.  
 
15. Unless it is mandatory for individuals to receive independent financial advice, a two-tier system will be 
created compared with people taking out equity release products.  The consumer protection offered to people 
taking out UDPs should be comparable to FSA regulations and SHIP standards offered by members of the ERC, 
including a ‘no negative equity’ guarantee (that the individual, or their estate, will never be left owing more than 
the value of the home).  
 
16. The DH has indicated that it wants advice for those taking out UDPS to be cheaper and simpler than 
that for equity release, with no requirement for a qualified financial adviser. As an alternative to the standard of 
advice required for equity release, it has been suggested that LAs should offer ‘financial counselling’ to the 
standard required by the Department for Communities and Local Government (DCLG) for mortgages. This 
proposal would create significant risk of mis-selling and consumer detriment.  
 
17. Just Retirement believes that the draft Bill should include a requirement for professional financial 
advice to be mandatory for all care-related financial solutions, including immediate needs annuities and UDPS.  
 
18. More broadly, the Government should ensure that older homeowners have access to high-quality 
advice which addresses their housing, finance and care needs and makes the best use of all the resources 
available to them, including housing equity, state benefits and savings. LAs should be required to produce clear 
generic guidance that can be used by staff to advise people on whether they might benefit from releasing some of 
their housing equity.  
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19. The further suggestion by DH and DCLG that the home against which the UDP is secured might be 
taken under management by the LA to be rented out to people towards whom the  LA has a statutory duty to 
provide social housing creates an additional potential conflict and and has implications for the tax treatment of 
the property which was formerly the individual’s principle residence.  
 
20. There would need to be strong safeguards to prevent UDPS which are put into place to pay for the care 
of one partner being to the disadvantage of a partner who remains in the home and might be prevented from 
using the housing equity to supplement their retirement income or provide for their own later care needs.  
 
21. Further work is required to ensure the draft Care and Support Bill does not introduce a financial 
product with much lower safeguards than equity release, which all LAs are forced to offer despite their concerns 
and with no regard to the possible consequences for the impact on a spouse/partner’s subsequent ability to use 
housing equity for their own income or care needs.  
 
22. Do you consider that variable local charging regimes for services are compatible with national 
eligibility criteria, and any future funding changes involving capping individual financial liability? It is hard 
to see how local charging regimes are compatible with a potential nationally fixed cap and means-testing 
threshold and with a potentially nationally standardised interest rate for UDPS. 

January 2013 
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Tim Kendall 

 
In relation to the lack of clarity around Advocacy funding in the Bill, I would like to submit the following points. 
 
1) The role of advocacy has been debated at length in recent years by the House of Commons. The outcome has 
been the agreement of the efficacy of Advocacy in principle and practice.  
 
In principle Members of Parliament should require no lessons in advocacy. Since Parliaments inception, 
members have advocated on behalf of their constituents. The principle is as old as the hills. 
 
In practice recent statutory Advocacy services such as IMHA and IMCA have been unbridled successes. 
 
When Bill Teams are drawn together it is,in simple terms, a waste of tax payers money if there is not an 
awareness of the Governments current position on Advocacy on the Team. The draft Bill contains comments 
around needing to understand more about what Advocacy is and how it works. This is bluster. All this 
information is well known. 
 
2) Advocacy is at worst cost neutral, at best saves huge amounts of money to the exchequer. By streamlining 

complaints and indeed often avoiding protracted expenses processes by using local resolution. 
 
3) Advocacy empowers citizens to negotiate systems that are, as no politician would argue against, often over 
complicated and disempowering, particularly for vulnerable groups. 
 
4) Consequently a radical approach to re-balance what is a slip back to pre-advocacy days is required in the Bill. 
The only way to ensure local authority compliance is to establish an appropriate Advocacy funding matrix and 
then instruct Authorities to 'top-slice' the budgets to provide these Advocacy services. 
 
5) Like all good ideas this is not difficult to implement in terms of additional drafting of the Bill and 
implementation. Independence is a fundamental part of Advocacy provision and the knowledge and basic 
infrastructure already exists in the current Advocacy provider network, long established in England. An increase 
in scope and funding will allow the provider charities to competitively tender for contracts , again nothing new 
to local authorities. 
 
I have no doubt that this will improve the whole drive of the Bill to personalise and improve access to 
appropriate care and support in a timely way. 
 
I hope my comments will be considered with due regard. 
 
January 2013 
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Nick Kirwan 

The comments are restricted to the financial issues affecting people who need care in later life, and who will be 
required to pay at least part of their care costs. 
 
Comments on the draft Care and Support Bill 
 
1. The provision of information and advice should include financial advice for self-funders. 
 
• An important part of a person’s overall well-being is their financial well-being, and local authorities 
should have a duty relating to the provision of financial advice for self-funders. 
 
• The provision of general information and advice needs to emphasise the importance of getting 
specialist financial advice and how to access this advice. 
 
• The duty on local authorities needs to go well beyond simple signposting, as experience shows that this 
is insufficient.  It needs to ensure that people who approach their local authority about care are genuinely helped 
and encouraged to get the specialist financial advice they need – for example, in the same way that a GP would 
help a patient to obtain a consultation with a specialist. 
 
• This duty should exist, whether or not the local authority arranges the person’s care. It is clearly in the 
interests of all parties that money used to pay for care – whether paid by the local authority, the individual or 
their family – is used as effectively as it can be. The financial interests of individuals and local authorities are 
aligned in this respect. When self-funders run out of money, additional costs fall on local authorities and 
specialist financial advice can prevent this happening.  
 
2. Self-funders should be required to take financial advice as part of accessing the deferred payment 
scheme, and this advice should include the same consumer safeguards as are required for access to private sector 
financial products – for example, equity release schemes. 
 
• There should be a level playing field in access to private and public sector financial products. 
 
• The same standards of advice, redress and disclosure should apply. To allow consumers to compare 
public and private sector products, disclosures must be made on a like for like basis – for example, the disclosure 
of the overall cost of borrowing and the applicable interest rate. 
 
• To note: 
 
• On 25 October 2012, the FSA published its proposals for changing the regulations governing mortgages 
and other home finance products in Policy Statement PS12/16. [1] 
 
• The FSA disclosure requirements for Equity Release products are set out in MCOB 9. [2] 
 
3. I would welcome the opportunity to work with Government on the design of the deferred payment 
scheme. At a high level, the eligibility criteria and the terms and conditions should 
 
• Ensure that people using the scheme have a need to do so. 
 
• Not allow the scheme to be abused. 
 
• Allow owners/families to make reasonable choices about the care received – for example, by allowing a 
reasonable top-up to the local authority rate. 
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• Allow the property owner’s beneficiaries flexibility as to how the outstanding loan will be paid off and 
give a reasonable time to do so – for example, for the executors to sell the property or use money from other 
assets such as a life insurance policy. 
 
• Allow the property to be sold at any time – for example, if local housing market conditions change, or if 
the person no longer wishes to continue ownership. 
 
• Allow the property to be used efficiently as an asset to generate income to help meet the cost of care 
and/or offset the accruing interest in the best interests of the owner. 
 
• Reflect that different local authorities will have different considerations as to how the pool of 
(potentially unoccupied) properties may need to be managed and insured. 
 
• Allow for changing local housing market conditions – for example, the changing supply and demand 
for local properties to rent and purchase. 
 
• Allow local authorities flexibility in the way the scheme is delivered – for example, they should not 
prevent local authorities from outsourcing all or parts of their scheme to the private sector. 
 
• Not contravene EU Law regarding competition between public and private sector products and 
services. 
 
I would be happy to provide further evidence or discuss any aspects on my comments above. I would also be 
happy to provide oral evidence at a hearing. 
 
January 2013 
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Law Commission 

 
Thank you for the opportunity to give evidence to the Joint Committee on the draft Care and Support Bill. We 
felt that the session was extremely valuable and demonstrated the vast experience of Committee members on 
health and social care issues. 
 
You asked specifically for further information in relation to some of the matters which we discussed. 
 
First, as you noted, the Government did not agree with the Law Commission's recommendation to repeal the 
Government's powers to issue directions with regard to adult social care, on the grounds that such powers may 
be needed in an emergency. However, if this is correct, then we think that the direction-making power contained 
in section 7 of the Local Authority and Social Services Act 1970 should be more precisely circumscribed to 
ensure that its use is restricted to such cases. 
 
There are precedents for this approach. For example, section 50 of the Medical Act 1983 and article 43 of the 
Health and Care Professions Order 2002 provide that the Government can issue directions to the General 
Medical Council and the Health and Care Professions Council if these regulatory bodies have failed to perform 
any of their statutory functions. It is therefore clear from the relevant provisions that such powers can be used 
only in an emergency. 
 
It is also noteworthy that in Wales the Social Services and Well-being (Wales) Bill introduced on the 28 January 
2013 will limit the ability of Welsh Ministers to issue a direction to cases where it is "expedient" to do so and 
where the Welsh Minsters have the powers to intervene in the exercise in social services functions by a local 
authority. (which is limited to cases where there is a risk to the health and safety of any person which call for 
urgent action or a failure to comply with a warning notice), and in order to require compliance with the code of 
practice. This provides an alternative illustration of how the direction-making power can be limited. 
 
We also wish to commend to the Committee the approach adopted in Wales which will implement a statutory 
code of practice in line with the Law Commission's recommendation. 
 
Finally, we think there is a need to consider changes to the bill to avoid confusion and harmonize services 
provided for those who might relocate between England and Wales. This will be of particular importance given 
that the statutory principles will in the future differ between the two countries and the safeguarding duties will 
also differ substantively. 

February 2013 
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Law Commission – supplementary evidence 

In addition to our recent written evidence to the Joint Scrutiny Committee we wish to raise a further issue in 
respect of the duty to investigate in safeguarding cases.  
 
Clause 34(1)(b) of the Bill provides that a local authority must make enquiries if it has cause to suspect that an 
adult “is experiencing, or is at risk of, abuse and neglect”. We are concerned that this duty may not extend to 
adult protection cases where abuse or neglect has or may have occurred in the past. This is because the duty 
appears to require that the abuse is occurring at the present time or is likely to occur in the future. However, 
there may be cases where the local authority is aware that abuse or neglect has occurred in the past but still needs 
to investigate. For example, enquiries may be necessary in a situation similar to that which occurred at 
Winterbourne View where procedures had been put in place to address the past episode of abuse but the local 
authority still needed to investigate to ensure that the residents were not at risk.  
 
Or course, many such cases will be covered by the fact that an investigation will be triggered if the adult is “at 
risk of abuse and neglect”. But we remain concerned that the duty will not cover a small but significant number 
of cases where the local authority has no reason to suspect that abuse is ongoing but still needs to investigate to 
ensure that the arrangements put in place are sufficient.  We therefore think that the Bill should be amended to 
ensure that the duty to investigate covers such cases. 
 
Please do not hesitate to contact me if you require any further information.   
 
February 2013 
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Law Society of England and Wales 

Introduction 
 
1. The Law Society of England and Wales is the independent professional body, established for solicitors 
in 1825, that works globally to support and represent its 166,000 members, promoting the highest professional 
standards and the rule of law 
 
2. This response has been prepared by the Law Society’s Mental Health and Disability Committee.  The 
Committee is made up of senior and specialist lawyers who practise in the fields of disability discrimination, 
mental health, mental capacity and community care both for claimants and respondents and members from 
other professions. 
 
3. The Society welcomes the vast majority of provisions contained in the draft Care and Support Bill. The 
Bill is a significant step towards simplifying what is currently complex and inaccessible legislation.  
 
4. The clear priority of legislative reform must be better outcomes for  vulnerable individuals. For this to 
be achieved the Bill must provide greater clarity, about accountability and responsibility for providing care and 
support. Legislation alone will not provide effective care, support and safeguarding regimes. A change in culture, 
to focus on the needs of the patient as an individual is essential.  
 
General 

Question 1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there 

omissions in this Part of the draft Bill? 

5. The Law Society welcomes the creation of a single statute to unify the patchwork of law and guidance 
that currently applies to social care provision. The Society has identified the following omissions. 
 
Reference to the UNCRPD 

6. Clause 1 outlines a holistic approach to promoting the wellbeing of individuals who need care and 
support. The UN Convention on Rights of Persons with Disabilities committed the Government to modifying 
and adopting legislation to incorporate the provisions into domestic law. The Care and Support Bill provides an 
opportunity to do this.  
 
Automatic right to information and advocacy  

7. The provisions outlining access to information are insufficient. It has been estimated that up to 70% of 
adults using care services lack capacity to access information necessary to choose care services141. Advocacy is a 
key source of assistance and support to people who lack capacity. The Mental Capacity Act 2005 and the Mental 
Health Act 1983 provide explicit rights to advocacy. The absence of any reference to independent advocacy in 
the Bill is conspicuous. Clearer provisions about entitlement to advocacy should be incorporated into the Bill. 
 
Responsibilities of local authorities 
 
Question 9. What is your view of the financial and other implications for local authorities of the new care 
and support responsibilities set out in the draft Bill? 
 
8. The draft Bill provides that there will be national eligibility criteria and thresholds including a single 
duty to assess. We welcome this, however, without information on the level that the threshold will be set at it is 
not possible to accurately estimate the financial impact of the Bill. If the threshold is set too low vulnerable 
                                                       
141 The Law Commission report, Adult Social Care ( Law Comm Report No 326 May 10 2011)Part 12 page 185) 
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people will not obtain support. If the threshold is set too high local authorities may not be able to discharge their 
statutory duties due to resourcing difficulties.  
 
9. The Society recommends that the government set thresholds for care and support at the equivalent of 
‘The Fair Access to Care and Services’ definition of ‘Moderate’. There are strong economic reasons for setting 
the threshold at this level. Providing social care to people with fluctuating or moderate needs will support their 
participation in work and ability to live independently while reducing their need to resort to expensive social 
care.  
 
Question 10. What are the risks and benefits of the duty on local authorities to provide advice on adult care 
and support? Are they the same for the duty to provide information? 
 
10. Provision of information alone is no substitute for a proper system of advice and advocacy. There are 
huge benefits in providing comprehensive, accessible guidance which enables service users and professionals to 
navigate their way through the system. It is not sufficient to merely make information available: local authorities 
should be required to ensure that information is available in a range of formats and accessible to all. Information 
should include face to face advice for those who need it.  
 
11. The Society believes that clause 2(1) should be amended to read ‘must establish, maintain and facilitate 
access to a service for providing people with independent information and advice’. It is essential that this advice 
is independent in order to avoid conflicts of interest. 
 
Question 13. The White Paper talks about “approaches that promote support within communities” and calls 
for the adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or 
should other preventative approaches be adopted? 
 
12. The Society supports early intervention and the provision of services to prevent or reduce an 
individual’s need for care in the future. The asset based approach goes some way to achieving this. We suggest 
that other measures should be included to ensure that prevention is effective.  
 
13. According Clause 7 local authorities must provide services, facilities or resources that ‘will contribute 
towards preventing or delaying the development of needs for care and support by adults in its area’ or those that 
‘reduce the needs for care and support of adults in its area who have such needs’.  
 
14. Providing only those services that are targeted at reducing existing needs is not sufficient to reduce the 
likelihood of individuals needing to access services in the future. Both types of services should be required. 
Clause 7 should be redrafted to state that local authorities must ‘provide services, facilities or resources that will 
contribute towards preventing or delaying the development of needs for care and support by adults in its area’ 
and those that ‘reduce the needs for care and support of adults in its area who have such needs’. 
 
15. Clause 7 should clearly state that all assessments should be free of the local authority’s resource 
considerations. Provision of services will be dependant on resources, however, it is important that an assessment 
of need is just that. Otherwise the local authority will be unable to plan for the future provision or 
commissioning of services. It is only by having an objective picture of the needs of a population and information 
about needs which are unmet that statutory bodies can properly plan for future provision. 
 
Assessment and Eligibility for Social Care 
 
Question 14. What are the risks and benefits associated with self-assessment for care and support as 
proposed in the draft Bill? 
 
16. The Society does not support self assessment. It is essential that individuals have access to thorough 
assessments. Removing the role of the assessor  will jeopardise the results of assessments for those who lack the 
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capacity to assess themselves. It has been estimated that 70% of adults using care services lack capacity to assess 
information relating to those services. For this group self assessment will be impractical.  
 
17. It is important that the individual carrying out the assessment has sufficient, relevant knowledge and 
experience. Individuals with highly complex needs are often assessed by social workers. The Society is concerned 
that the level of specialist knowledge social workers posses is insufficient. The society recommends that the 
regulations under clause s12(1)(c)  ‘specify circumstances in which a person with expertise in a specified matter 
must carry out the assessment on behalf of the local authority' 
 
18. The Society supports the ‘outcome focused’ nature of the assessment outlined in the Bill. Needs and 
Outcomes are intrinsically linked and should be the prime focus of the assessment. However, the Society is 
concerned that the assessment process fails to adequately cater for people with fluctuating needs and symptoms.  
 
Question 15. What are the best ways to increase the numbers of people identified as carers? What are the 
risks and benefits of placing a duty on public bodies to identify carers? 
 
19. The definition of carers should be expanded as, the draft Bill defines carers only as adult carers and 
does not include young carers under 18. The Society considers that this is a significant omission which needs to 
be rectified to provide for an equivalent carer assessment structure and process regardless of the age of the carer 
concerned. This will increase the numbers of people identified as carers. 
 
20. The Society supports greater emphasis being placed on carers’ assessments and the equalisation of 
rights between carers and those with disabilities. The Bill should clearly state that carers have a right to a 
separate needs assessment and local authorities should be responsible for raising carers awareness of this. The 
Society is concerned that in practice pressure could be placed on the carer to agree to a joint assessment when 
separate assessments may reveal differences of needs between them and those who they are caring for. 
 
Adult safeguarding 
 
Question 22. To what extent do the safeguarding provisions ensure that all those at risk are adequately 
protected, and should these provisions be extended in any way? 
  
21. We support enhanced powers allowing local authorities to carry out enquiries into suspected cases of 
abuse or neglect. However we believe that there are a number of gaps in the proposals. 
 
22. The government has proposed allowing safeguarding professionals the right of entry to premises 
without the permission of third parties whilst repealing active intervention powers. Were the right of entry to be 
introduced there would be no power to act on the findings or to intervene to remove the individual from the 
home.  
 
23. The Society believes that the proposed Safeguarding Adults Boards will be an effective way of 
developing strategies for the protection of adults and monitoring the progress of specific communities. 
However, there is a lack of detail regarding the requirements that will be placed on adult safeguarding boards if 
these are placed on a statutory footing. It is unclear whether they will set their own remit or whether this will this 
be set nationally. There is also no detail provided on how the safeguarding boards will be funded. 
 
Transition from children’s care and support services 
 
Question 24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they 
be extended in any way? 
 
24. The draft Bill lacks a specific duty to cooperate between Adult Care Services and Young Person Services 
with regard to sharing information in order to facilitate assessments.. There is also no specific duty to cooperate 
in the provision of  assessments. 
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25. There is a clear need for the improvement of transitional arrangements for 16 and 17 year olds. Many 
of the problems that arise upon the age of transition appear to stem from a lack of multi-agency co-operation. 
 
Question 25: Does the draft Bill promote greater integration between health, social care and housing around 
hospital discharge?  
 
26. Hospital discharge is an area of significant concern. Schedule 2 states that delayed discharge does not 
apply to nursing mothers, mental health care or palliative care or rehabilitation. The Society is concerned that 
individuals within these categories may fall through the gaps in provision of support. Consideration needs to be 
given to the allocation of responsibility for all vulnerable patients who are discharged.  
 
27. Schedule 2, which aims to promote integration around hospital discharge, only applies to those in 
‘acute care’. This excludes people receiving psychiatric treatment or rehabilitation services. The Society believes 
that this is an unnecessary omission. 
 
January 2013 
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Leonard Cheshire Disability 

 
Summary 
 
Leonard Cheshire Disability works for a society in which every person is equally valued. We believe that disabled 
people should have the freedom to live their lives the way they choose – with the opportunity and support to live 
independently, to contribute economically and to participate fully in society. We believe that the care and 
support system should share these goals, and in particular, because it is too often overlooked, should support 
people to work and participate in other activity, whether paid or unpaid.  
 
We have focused this submission on those areas where we have a specific expertise and knowledge, both as the 
UK’s largest voluntary sector provider of social care services to disabled people, and as a leading disability 
campaigning charity. We have responded to key questions in the call for evidence, and have grouped our 
response into three crucial themes: 
 
• Quality – safe and high quality support that meets the preferences of the individual 
• Choice – ensuring that people have real choice in a diverse market 
• Value for Money – services that work together, meaning better outcomes for less public money 
 
Ultimately, we want to see care and support that reaches all those who need it and is founded on their goals and 
aspirations. The draft Care and Support Bill has a crucial role to play in achieving this, and we support it. In our 
response below we have, however, made a number of suggestions for areas where we feel some specific changes 
could ensure that the draft Bill achieves these goals.   
 
The draft Bill is clearly only one part of the overall reform of care and support in England – ensuring a long-
term sustainable framework for funding of support will also be crucial. A crucial improvement to the draft Bill 
would be the inclusion of a ‘paving clause’ for funding reform, ensuring that any decisions about changes to 
funding models can work alongside the key improvements made in the draft Bill. These two key elements – an 
effective, clear and outcome-focused legislative framework, alongside a sustainable funding solution – must 
work in tandem, and a ‘paving clause’ in the draft Bill would help to ensure that this happens. 
 
For support to reach those who need it we also need fair and transparent eligibility criteria. While determining 
where any national threshold for eligibility should sit is inextricably linked in to a funding solution, we urge the 
Committee to recommend that a national minimum eligibility threshold should be set at ‘moderate’, (as 
currently defined) or equivalent, that includes where a person has or will have an “inability to carry out several 
personal care or domestic routines.”  We believe that it is wrong in principle for people to be left without the 
personal care they need to live with dignity in this country at this time. Care and support is so important, and 
makes such a difference to those who receive it, that we have a moral duty to ensure that it reaches those who 
need it. Proper outcome-focused support can enable people to live independently, to work and contribute and to 
enjoy the same choices as anyone else in society. Setting a fair threshold for care and support is a crucial part of 
creating a fairer society in which everyone is equally valued.   
 
We have covered issues in more detail below, but key improvements we would like to see to the draft Bill are: 
 
1. Better Quality: 
 
Additional measures to promote safety and quality in commissioned services that meet the preferences of 
disabled people, for example by requiring the use of customer satisfaction measures. 
 
2. Better Choice: 
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A requirement for a diversity of types of providers in the care and support market to ensure that commissioners 
have a good choice of suitable services in every part of the country, and for good quality support to be provided 
to all those who need it, where they need it. 
 
3. Better Value for Money:   
 
Additional measures to promote better integration of services, including specific reference to commissioning of 
services that fit around an adult’s work and other responsibilities to enable the fullest life for disabled people, 
and better value for public money. 
 
Better Quality [Relevant to consultation questions 3, 4, 8, 21] 
 
1. Quality of care is a shared responsibility between providers and commissioners, whether health 
commissioners or local authorities (question 3).  Local authorities must ensure suitable quality when 
commissioning services. Clause 3 currently lacks any reference to the role of local authority as commissioner of 
services. All too often the commissioning process is driven by price rather than value for money leading at worst 
to unsafe and inadequate care. We recommend amending Clause 3(2) to include a subsection referencing the 
need to ensure a minimum standard of quality in the commissioning process, with regulations to stipulate 
how this is to be achieved. We would also like to see greater consideration given to the enforcement of 
Clause 3.  
 
2. A good example of where price pressures on local authorities are currently undermining quality is in 15-
minute support visits for disabled people in their own homes. We are extremely concerned at trends towards 
commissioning ever-shorter visits for those receiving care in their own home (question 21). These are cheaper, 
but a 15-minute visit is simply not enough in almost every case to deliver quality care and support, and we 
would like to see a lower limit placed within standards as to how long a domiciliary care visit should be. Unless 
an individual specifically requests a 15-minute visit, we do not believe that such visits should be 
commissioned. We recognise that this is detail that would not normally sit within primary legislation, but 
would want to see discussion on the record on this issue, and a clear policy intention to stop such 
commissioning. This is one example of where cost pressures can undermine standards of care.  
 
3. The Committee asked (question 8) whether the draft Bill includes sufficient opportunity for the views of 
people who use services to be built in to practice. The draft Bill’s provisions do allow for input from people who 
use services and carers, but there is one important way in which the views of people who use services must 
always be systematically and carefully taken into account – and that is in ensuring the safety and quality of the 
social care services provided. This will help to provide early warning of unsafe or unsuitable service provision. 
We believe it is essential that commissioners require annual surveys of those receiving services to be 
collected by providers, and that no contract should continue or be re-let where satisfaction levels of those 
using services fall below requisite standards. This would ensure that the views of people using services can 
directly shape commissioning of higher quality services. 
 
4. We would like to see a specific requirement in Clause 3 to involve people who use services in local care and 
support planning, ensuring that their needs are being built in to the process from the outset. We recommend 
amending Clause 3(2) to include a subsection emphasising ‘the importance of the views and experiences of 
people accessing care and support services’. 
 
5. We support the draft Bill’s provisions around Safeguarding Adults Boards – this will help to create greater 
clarity and consistency in the safeguarding framework. In particular, we hope that it will help to support greater 
consistency and joint-working across different agencies. We would suggest that Schedule 1 includes specific 
reference to involving people who use services in the Boards. Representatives of provider organisations 
would also be able to make a valuable contribution to the Boards, and we would recommend that they are 
specifically included, but we recognise of course that this would need to be managed in a way that avoided any 
conflicts of interest. We also suggest that thought should be given to upholding in the draft Bill the safety and 
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security of those who provide care (paid and unpaid), particularly where this is done in an isolated 
environment. 
 
6. The most significant people in our care system are the people who provide personal support to those who 
need it. The success of social care reform depends upon a skilled and caring workforce. We would strongly 
support measures to build specific outcomes around workforce development into commissioning, for 
example through minimum standards, and ensuring that contracts require providers to meet or exceed those 
standards.  We believe that every person who provides social care, as well as health care, should be suitably 
trained; and that the Bill should require this. (Clause 50 et seq.). It is important to remember that many care 
workers work unsupervised in positions of great personal responsibility.  
 
Better Choice [Relevant to consultation questions 4, 10, 11, 13, 19] 
 
a) Services 
 
7. Ensuring genuine, informed choice between quality services is crucial to having services that meet the 
preferences of all who need them.  We welcome the emphasis in Clause 1(2)(c) ‘control by the adult over day-to-
day life (including over the care and support provided to the adult and the way in which it is provided)’ 
(question 4). However, this could be further strengthened by including a reference to ‘where it is provided’ to 
promote control over living arrangements. We recommend amending this sub clause to read ‘control by the 
adult over day-to-day life (including over the care and support provided to the adult, the way in which it is 
provided and where it is provided)’. We would like all individuals to have genuine choice over their support – 
including having at least two different options available to them at the point of entering the system.  There 
should be no “take it or leave it” mentality.  
 
8.  We would also like to see an appeal route for people who are challenging decisions within the system, 
particularly decisions about eligibility. At present it can be incredibly difficult and time-consuming for an 
individual to challenge decisions that they consider to be unfair or unreasonable. Having the protection of 
judicial review is important, but, like the Law Commission, we would like to see a specific route of challenge 
through an independent tribunal for contested decisions within the system. An appeal option is a feature of 
decision-making for many public services including, for example, school places.  A decision not to provide social 
care to an adult who needs it should be seen as every bit as significant. This additional route should help to limit 
the potential for costly and lengthy court proceedings.  
 
9. In order to allow genuine choice for people receiving support, it will also be critical to ensure that there is a 
genuine choice in housing options. Too many disabled people, particularly after the acquisition of an 
impairment, can end up trapped in hospital simply because of a lack of accessible housing in the community. 
We would welcome any measures to improve the availability of accessible housing, and specifically suggest that 
a requirement for local authorities to maintain ‘accessible housing registers’ would help to tackle this issue. 
We also welcome the recently announced Care and Support Specialised Housing Fund – this is an important 
measure, but only a first step towards greater availability of accessible housing. We would also call for more 
duties on housing developers to build fully accessible properties. For example some local authorities require 
10% of new housing to be wheelchair accessible, and we would welcome a similar duty across all authorities. 
Ensuring real choice for disabled people in their care provision requires a far greater availability of properly 
accessible housing stock. 
 
10. Choice can also be limited by over-prescriptive regulation. For example, small community-based group 
living accommodation for three or four people will often have to be fully registered as a care home, even when it 
is an ordinary residential house. This can mean that a disabled person’s home has to comply with all the same 
regulations as a 40-bed residential care unit, creating an inappropriate “institutional feel” to a domestic setting. 
We would urge the introduction of a separate tier of registration for small community-based shared-living 
or transitional units, recognising that we should not apply the same rules to a shared home in a community 
setting as we would to a large multi-bed care home.   
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b) Providers 
 
11. Care and support should be about individual outcomes, and we must see this put at the heart of provision. 
This means a diverse and competitive marketplace, improving quality, and driven by an individual’s needs 
(question 11). 
 
12. We suggest that Clause 3(2) should therefore include a requirement to ensure a diversity of different 
types of providers. Currently some larger private providers are able to take short-term measures that would 
effectively crowd out other providers, especially medium and smaller providers and those delivering not-for-
profit provision, due to their ability to manage how they present their debt and liability, and being able to 
undercut on price in the short-term. We believe that the opportunity to act in this way should be minimised 
because it is not in the public interest. While in the short-term this may lead to savings for local commissioners, 
in the longer-term it reduces diversity in provision and risks the development of local monopolies. We 
recommend amending Clause 3(2)(c) to read ‘the importance of ensuring the long-term sustainability of the 
market (in circumstances where it is operating effectively as well as in circumstances where it is not)’. 
Guidance should further clarify that the inclusion of ‘long-term’ requires commissioners to give consideration to 
the balance between short-term cost savings and long-term market diversity.  
 
13. We are supportive of stronger economic regulation of the social care market to ensure that care fees are 
spent on care support. It cannot be in the interest of the taxpayer for large proportions of care fees to be spent 
not on providing care, but on servicing provider debt and enhancing shareholder value. Such models are neither 
in the best interest of people receiving support, nor in the best interest of long-term sustainability in the market. 
We would support regulation to ensure real transparency across the care sector about how fees are used, and 
more controls to ensure that fees are used to provide the best quality outcome, and not propping up 
unsustainable business models. 
 
14. The draft Bill currently lacks a definition of ‘preventative services’ (question 13). Without this definition we 
feel there is too much ambiguity as to what constitutes a preventative service. Clause 7 should be amended to 
include a shared definition of preventative services.  
 
c) Advice and information 
 
15. Information and advice are important in enabling individuals to make informed choices (question 10). 
However, without an equivalent duty to provide advocacy, many adults will be denied the opportunity to 
exercise meaningful control over the care and support package.  
 
16. We would like to see a strengthening of Clause 1 (3)(d) to expressly include the provision of advocacy if 
necessary to enable an adult to fully participate in their assessment and decisions about how their care needs 
are to be met.  
 
17. We would also welcome a change to Clause 2 to clarify that any information and advice provided should 
be independent and accessible. While diversification of social care provision is to be welcomed, it has led to a 
series of competing interests. It is vital that any information and advice is delivered independently of local 
authorities and potential providers so there can be no doubt on the part of the individual of its impartiality. 
 
18. In terms of user involvement (question 19) we would also welcome discussion or clarification around the 
use of the term ‘consult’ in Clause 9 (5). We would expect care and support plans to be developed with the 
individual, fully involving them in decisions about their support, rather than simply consulting them on plans. 
Clarification over the definition of ‘consultation’, and whether ‘involvement’ would be more effective would 
be helpful. 
 
Better Value for Money [Relevant to consultation questions 5 and 25] 
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19. A lack of integration between health and social care services can create a huge barrier to quality outcomes 
for the individual. But it is important that the focus here is not solely on health and care, but equally on other 
crucial areas such as employment. It cannot be right that disabled people can be left unable to work by the care 
system being unable to flex to meet their needs – better integration across a range of services is crucial. We 
would like the duties around integration to apply equally to other areas such as employment or housing. 
 
20. Clause 6 places minimal requirements on local authorities to deliver integration with health services 
(question 5). It contains a very narrow, subjective definition that excludes wider local authority provision, such 
as employment services. In its current form it is unlikely to increase integration of local provision. We would 
recommend the following changes/additions: 
 
• removal of ‘it considers’ (Clause 6(1)) to strengthen the requirement; 
• referring specifically to joint commissioning and joint budgets within health and care and support 
services – both accruing efficiencies and providing increasingly joined-up provision for individuals; 
• referring specifically to the need for care and support services to integrate effectively with 
employment/enterprise when an individual is or wishes to participate in enterprise/employment; 
• specifying, in the Bill or in regulations, that there should be a named individual in each area, 
connected both to the local authority and a Clinical Commissioning Group, with responsibility for 
transition between health and social care services.  
 
21. We are very supportive of the recent NHS Confederation report into integrated out-of-hospital care, 
‘Making integrated out-of-hospital care a reality142’. We support their key principles for integrated care, and in 
particular we would welcome a transparent, ‘open-book’ approach to pricing so that the costs of care and 
support and the associated management administration costs are appropriately included in commissioning. 
This would not only help integration, it would also help to ensure greater market integrity. 
 
22. The Community Care (Delayed Discharges) Act 2003, replicated within the draft Bill, already makes 
substantial provision for fines to be levied if discharge is delayed due to a failure on the part of social services to 
assess for or meet a care need (question 25). Experience has shown that rather than seeing fines as a deterrent, 
local authorities have reacted by budgeting for them. The latest statistics show 70,602 acute delayed days for 
November 2012, of which 27.1% were judged the responsibility of local authorities. Furthermore, the fines 
system does nothing to address the 66.5% of delays which are the responsibility of the NHS. As a consequence, 
the number of days lost to delayed transfer each month has remained broadly constant. 
 
23. There is therefore the need for a fresh approach. Portsmouth has reported positive outcomes resulting from 
the creation of an ‘Integrated Discharge Bureau’ and the removal of overlap between NHS and social services 
provision. Portsmouth’s average weekly days delay is now 10% of what it was three years ago. 
 
24. The draft Bill could support this innovation through requiring in Schedule 2(4) that any fines paid are 
ring fenced to be invested in the discharge process. It should also impose comparable duties on NHS bodies 
where delayed discharge is their responsibility, to ensure equal pressure on both parties. 
 
25. We have some concerns around the differences in language between the requirement placed on local 
authorities to assess for a care and support need and that placed on hospitals to notify local authorities of the 
potential care and support needs of a patient due for discharge.  Schedule 2 currently only requires an NHS body 
to notify a local authority in instances where it is deemed ‘not likely to be safe to discharge the patient unless 
arrangements for meeting the patient’s needs for care and support are in place’, which appears much weaker 
than the requirement on local authorities in Clause 9 to assess where it appears ‘an adult may have needs for care 
and support’. 
 

                                                       
142 http://www.nhsconfed.org/Publications/reports/Pages/Integrated-out-of-hospital-care-reality.aspx  
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26. Schedule 2, Clause 7(7) sets out patients to be exempt from this duty. We are concerned that currently 
patients receiving recuperation or rehabilitation care are not classified as receiving acute care, nor are patients 
receiving mental health care, and therefore the NHS is not under a duty to refer them for assessment.  
Additionally, patients choosing to pay for their care are exempt from this provision. This both goes against 
commitments in Clause 2 to provide information and advice regardless of income, and risks continuing to 
perpetuate existing silos. 
 
January 2013 
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Leonard Cheshire Disability – supplementary evidence 

 
15 minute care visits 
 
1. Leonard Cheshire Disability is very concerned at an increasing tendency to commission ever-shorter home 

care visits. This can mean care workers are asked to provide person-centred personal care to an individual 
in a timeframe that does not allow for them to be supported with dignity or for any meaningful personal 
contact.  We do not believe that such short visits are suitable for personal care, except in very limited 
circumstances.  We would welcome therefore an approach in the Bill to prevent their being commissioned.  
 

2. Implementing this in the Draft Bill is not straightforward, as we would want to ensure that an individual’s 
right to request short visits (for example, for support with medication) is not compromised, and that certain 
very specific instances where only a short visit is needed (for example, meals on wheels) are not 
inadvertently affected.  We would therefore suggest a focus on short visits delivering ‘personal care’ 
specifically. 

 
3. In case it is helpful to the Committee, we have drafted an indicative amendment designed to achieve this.  

We would propose adding a clearer requirement around quality in Clause 3 of the Draft Bill.  A possible 
amendment to achieve this could be: 

 
Page 3, after line 29 insert – “3(2)(e) the need to adhere to specific minimum quality standards and 
requirements in the commissioning and provision of services to adults, as regulations may prescribe.” 

 
4. This would add an additional duty to the Draft Bill on quality that could build on some of the existing 

positive duties around diversity. An additional line to this amendment would serve to place concerns about 
short visits on the face of the Bill, for example: 

 
Page 3, after line 29 insert – “regulations made under this section may not normally specify that visits to 
deliver personal care in an adult’s home last less than thirty minutes.” 

 
5. It would be possible to be more specific in guidance / regulations that arise from this duty. For example, the 

Government could specify: 
 

“Local authorities may not normally commission home visits for personal care that last less than 30 
minutes.  In certain limited circumstances, shorter visits may be commissioned under the Care and Support 
Act where there are specific reasons for doing so. Such reasons would include: 

• The provision of meals on wheels, or similar non-personal care related support where a shorter 
visit may be reasonable; 

• If the individual has specifically requested such a visit, and could reasonably be expected to be 
aware that they could specify a longer visit.” 

 
6. Leonard Cheshire Disability believes it is time to end the commissioning of 15 minute personal care visits, 

and that the proper way for it to be made clear that all personal support must achieve a minimum standard 
of respect and care is on the face of the Bill. 

 
Corporate Neglect 
 
1. In our submission to the Committee Leonard Cheshire Disability flagged several key areas where we would 

like to see improvements around safeguarding and ensuring good quality in service provision. This 
included: 

• strengthening roles for people who use services in safeguarding boards; 
• building user satisfaction and their experiences into commissioning; and 
• ensuring greater transparency in the social care market. 



Draft Care and Support Bill     385 
 
 
 

 
 

 
2. Since the call for evidence finished we were also delighted to see the Chair of the Joint Committee, Rt Hon 

Paul Burstow MP, introduce a Ten Minute Rule Bill around greater corporate responsibility in the care 
sector. 

 
3. As this occurred after the call for evidence ended, Leonard Cheshire Disability would like to take this 

opportunity to submit additional evidence in support of these proposals. 
 
4. As a point of principle, Leonard Cheshire Disability would support any measures to ensure that abuse and 

neglect in the care sector is treated seriously. We would also support measures to increase corporate 
accountability. Social care providers are not the same as manufacturers or other industrialists.  They have a 
serious responsibility for the health and wellbeing of many individual people.  No-one should work in social 
care if they are not willing to accept that responsibility, and to discharge it to the best of their ability. 

 
5. Social care is fundamentally about people – both in terms of those receiving support, and those providing it. 

This means that it is imperfect.  Nothing that takes place between people and through people reaches 
perfection. Every day things will happen which may be less good than they should be and people will make 
mistakes. Every day too people will go above and beyond the call of duty and reach a standard of care that 
few of us can aspire to. It is important that all social care providers acknowledge mistakes when they 
happen, and seek to learn from them and improve. And that they recognise and share the many examples of 
good practice that happen every day. Every social care provider should do everything possible to ensure 
good quality and safety are at the heart of their provision. If they knowingly make decisions that are a 
substantial element in the abuse or neglect of any individual, it is right that they should face the criminal 
law. 

 
6. We believe that a criminal offence along the lines proposed in the Ten Minute Rule Bill will have an 

important declarative effect. It would affirm publicly the extreme concern of all right-minded people that 
no-one receiving social care services should be at risk of abuse or neglect and that providers must use all 
their skills and experience to this end – or face severe consequences. 

 
7. It is important that the offence is properly enforced, and, in particular, is supported by effective regulation 

and inspection that genuinely promotes quality improvement. The regulator must be properly funded and 
suitably skilled for the important responsibilities that it holds. 

 
8. We would therefore support the intention behind the measures in the Ten Minute Rule Motion, and would 

also support any amendments to the Draft Care and Support Bill to ensure that they are made law.  We 
would naturally wish to have the opportunity to provide detailed comments on the drafting of the 
amendments. 

 
February 2013 
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Local Government Association (LGA) and the Association of Directors of 
Adult Social Services (ADASS) 

1. What is your view of Part 1 of the draft Bill (care and support)?  In your view, are there omissions 
in this Part of the draft Bill? 

 
1.1. The LGA and ADASS broadly welcome the proposals set out in Part 1 of the draft care and support bill 
(DCSB). For some time local government (which is inclusive of adult social care) has been at the forefront of 
making the case for change in the way that support and care is commissioned and delivered. Making these 
changes is essential for a number of reasons, in particular: 
 
• To meet the demands of demographic change (in terms of an increase in the numbers of both younger 
disabled people and older people, and the complexity of presenting need). 
• To meet the rising expectations of increasingly diverse communities. 
• To enable cost effective, sustainable care and support when people need it and however funded. 
 
1.2. Achieving these changes requires modernisation, consolidation and clarification of the existing legal 
framework. We are pleased therefore, to support the principle of a single legal framework and we are 
committed to supporting a care and support bill passing into law in order to achieve these reforms. In 
addition to the benefits that simplification of the legal framework will bring – for people, organisations and 
professionals – we particularly welcome: 

• The principles set out on the face of the DCSB. 
• A single, streamlined statute that gives greater clarity to legal entitlements to care and support 
• The focus on ensuring that people have a better understanding of (i) the care and support “system” in 
order to plan for the future, and (ii) how to secure help when needed. 
• The recognition of, and intention to provide for, the needs of carers and young carers. 
• Proposals to encourage and enable delivery of better integrated and responsive care and support, and 
the introduction of both general and specific duties on partner organisations to co-operate. 
• Recognition of the essential role of housing in delivering the care and support that people want. 
• Proposals to ensure continuity of support for young people in need and in transition to adulthood. 
• Placing Local Safeguarding Boards on a statutory footing and, in general terms, the proposals relating 
to safeguarding adults whose circumstances make them vulnerable 
• The flexibility to delegate a range of functions where this appears to be locally appropriate. 

1.3. However, we also have substantial concerns. In summary these are: 
 
• Funding: There is a fundamental difficulty with the proposals in that both the white paper and the 
DCSB have detached policy direction and decisions from financial direction and decisions. These need to be 
realigned and in our view need to include: 
 
o A sustainable funding settlement for adult social care. 
o Funding reform. 
o Financial impact on local government of wider welfare reform. 
o Decisions on the Dilnot Commission recommendations. 
o Resources for prevention and early intervention. 
 
o Further comment on these matters is given in response to Question 9 below. 
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• Scope: Although we broadly welcome the intent behind the population level duties proposed for local 
authorities, greater clarity is needed in respect of the following: 
 
o Interfaces between local and central government and with the NHS and regulatory bodies.  The ways in 
which some of these interfaces are described (for example in respect of information and advice services, 
operation and integration with local NHS services, and delivering on prevention initiatives) is as standalone 
functions and responsibilities, rather than ensuring appropriate coordination with national systems and 
supporting and/or providing leadership to enable cohesive local systems and functions. 
o Promoting diversity and quality of provision.  As currently framed, the proposed duties on local 
authorities appear to include quasi regulatory functions with no reference to the CQC or Monitor. 
 
o Further comment on these matters is given in response to Question 3 and Question 11 below. 
 
• Detail: A large number of provisions in the DCSB reference regulations that have not yet been written 
and which will have significant impact in relation to eligibility/entitlements for people, as well as in relation 
to concerns outlined above. Further comment is given in response to relevant sections below.  Additionally, 
and in terms of omissions from the DCSB, we are concerned that a bill so strongly focussed on personal 
entitlements does not provide for any means of redress other than through judicial review. 
 
o Safeguarding.  This is intermittently integral to the DCSB and, where it is, that is very welcome and 
positive.  We make some comments and suggestions to extend this, such as the integration of safeguarding 
alongside personalisation to assist consistent practice when the legislation is implemented. 
 
2. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and 
support? In particular, will it be effective in clarifying the law on social care? 
 
2.1. Yes, in general terms the white paper and the DCSB set out both a vision of a ‘successful’ care and 
support system and how this might be delivered through a combination of population level duties on local 
authorities, duties on statutory organisations to co-operate and clearer entitlements and continuity for 
citizens.   

2.2. Modernisation and consolidation of the current legal framework should also (subject to the detail that 
will be in regulations) be effective in clarifying the law both for professionals and for citizens. 

2.3. We are concerned however, as outlined above, both that funding arrangements remain far from clear 
and that, notwithstanding engagement exercises, the level of public debate and awareness of its provisions 
and intent remains low.  

2.4. We are also concerned that some of the rhetoric associated with the wider welfare reform agenda 
unhelpfully classifies disabled individuals and/or groups as ‘deserving or undeserving’.  This challenges the 
ethos of the DCSB, which promotes a system build around people’s needs and what they want to achieve in 
their lives 

2.5. The wellbeing principle is welcomed, and particularly that it explicitly includes protection from abuse 
and neglect as well as a number of other factors and that no one is excluded 1 (2).   

2.6. The particulars of 1 (3) – that the local authority must have regard to are – are welcomed, including: 

• That people are best placed to make their own judgements about their wellbeing. 
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• The need to protect individuals from abuse and neglect. 

• Minimum necessary restrictions of the individual’s rights and freedoms. 

• The balance between an individual’s wellbeing and that of friends or relatives who may care for them. 

• We would welcome clarity on these areas in the accompanying guidance. 

2.7. The integration of a number of pieces of adult social care law is helpful.  Whilst understanding the wish 
not to replicate other legislations, however, there remain cross-overs with care standards and other 
legislation – such as that which may be utilised in relation to safeguarding – that it would be helpful for 
guidance to address. 

2.8. It is suggested that the term ‘Adult/s’ should be replaced by the term ‘people’, specifying the distinction 
that this is not children at the beginning of the DCSB. 

 
3. The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”. Does the draft Bill support this policy intention, and does it pay due 
attention to the responsibilities of commissioners and regulators for quality of care? 
 
3.1 The bill makes no reference to the responsibilities of providers or regulatory bodies, or of the interface 
with the Care Standards Act. Although the overall principle of local authorities having a role in the operation 
of local markets – in particular to promote quality and improvement – is welcome, we are concerned about 
how this is framed. In our view it is essential to understand the intended responsibilities of local 
commissioners (including CCGs and the NCB) and regulators, in particular where these cross geographic or 
service boundaries (as, for example, with large providers delivering both health and social care services, ‘un-
commissioned’ services, and /or unused local services etc.) 
 
3.2 Without clarity about scope and interface with other bodies, we are concerned that this is another un-
costed burden upon local authorities. 
 
3.3 Failure of service quality forms a significant proportion of the work of safeguarding teams. However, 
there are many providers in any area with whom the local authority has no contact, and no control over. In 
some areas there are more privately arranged services than those contracted by the local authority. Whilst a 
local authority can stimulate and encourage a market of quality services and supports, it is unreasonable for 
local authorities to be held responsible in these circumstances, or for the quality of NHS provided or 
commissioned services. We would therefore suggest a change of wording. 
 
3.4 As noted in 3.1, reference to the role and responsibilities of the regulators is absent in the DCSB.  Whilst 
we can see an argument for not duplicating other legislation, we are concerned that if they are not mentioned 
then it appears from the wording that the local authority is solely responsible, with the duty to ensure that 
people have a range of high quality services to choose from. We believe that CQC should have a role in 
ensuring that providers are fit to provide a service in the same way that professional regulators have fitness to 
practice functions. Otherwise, local authorities will require powers and associated budgets to regulate and 
inspect, to achieve these aims. 
 
4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must 
promote an individual’s well-being? Are there other principles that might be substituted for it? 
 
4.1. We are content with the principles as described on the face of the DCSB. 
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5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
5.1. The principle of achieving better integration between health and care and support services is welcome 
and it is important that the duty in this regard reflects the similar duty on CCGs in the NHS act 2006 / 
NHS&CCA 2012. It is for local systems and communities to take this forward through the development and 
discharge of local Joint Strategic Needs Assessments and Joint Health and Wellbeing Strategies. 
 
5.2. However, as currently drafted the DCSB articulates a system built around people’s lives, with clear 
entitlements to care and support for a broad range of needs. How this sits with responsibilities described in 
the Health and Social Care Act (particularly for CCGs) appears unclear. We are concerned that the DCSB 
and the Health and Social Care Act are not pulling in the same direction –particularly at a time when local 
systems are under significant financial pressure – and that there is therefore the potential for a gap to develop 
between what local authorities are required to do and what CCGs must do “to the extent they consider it 
necessary”. We note, for example, that the ‘prohibitions’ in Clause 21 are different to the existing 
prohibitions in the National Assistance Act, 1948. We are keen to clarify the intentions and implications of 
this, for example in relation to NHS continuing healthcare.  LGA, ADASS and NHS colleagues are in 
continued discussion with the Department of Health in this regard. 

 
6. What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult 
care and support? 
 
6.1. The DCSB makes provision for transition from children’s services to adult services and for the 
provision of support to carers. However, the position relating to young carers and parent carers is unclear. It 
will be important to ensure that further drafting and the regulatory framework makes equitable provision for 
young carers and parent carers of disabled children. 
 
6.2. The NHS and the police and criminal justice system are critical to safeguarding. Whilst local authorities 
have the lead, and whilst the duty to co-operate is incorporated in the DCSB, we hope that guidance will 
ensure that this is absolutely a shared duty. 
 
 
7. If it is found necessary to stage the implementation of the care and support provisions of the draft 
Bill, in what order should they be implemented? 
 
7.1. Issues relating to funding need to be resolved.  These include addressing the current funding gap, 
providing funding for reform (particularly the population level duties on local authorities and the focus on 
prevention), and the government’s response to the Dilnot Commission (particularly clarifying the 
contributions that citizens will be required to make). 
 
7.2. If implementation is to be staged this will mean that the eligibility framework and entitlements will 
need to be clear and funded upfront. 

 
8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective 
users of services sufficient? Would you suggest any improvements to these provisions? 
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8.1. The provisions and principles set out in Clause 1, the outcomes to be achieved outlined in 1 (2) and the 
matters to which the local authority should have regard in 1(3) set out a framework which puts citizens, their 
wellbeing  and their circumstances at the at the centre of assessment and delivery of social care and support. 
 
8.2. Critical to whether the provisions of the DCSB deliver the expectations this sets out will be the funding 
arrangements, eligibility threshold and details relating to assessment and other matters that will be set out in 
regulations. 
 
9. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? 
 
9.1. It is difficult to be specific about the financial implications of the new and additional care and support 
responsibilities set out in the DCSB without knowing the full details still to be set out in underlying 
regulations.  Moreover, we must frame the bill, and the wider reform agenda, by recognising that the whole 
system is greater than the sum of its parts.  Therefore, the aspirations of the DCSB must be built upon solid 
foundations – namely a pre-existing good care and support system.  Ensuring this starting position will 
require proper funding. 
 
9.2. As previously indicated, there is a fundamental difficulty with the proposals in that both the white 
paper and the draft bill have detached policy direction and decisions from financial direction and decisions. 
These need to be realigned and in our view need to include: 
 
o A sustainable funding settlement for adult social care: Against a backdrop of a 28% reduction to local 
government budgets and a further reduction by 1.7%, current levels of funding for adult social care are not 
sufficient.  The ADASS Budget Survey shows that £1.89 billion has been taken out of care and support 
budgets over the last two years and the impact of this has, in part, led to reviews of eligibility criteria and the 
thresholds at which local authorities are able to offer support. 
 
o Funding reform: There needs to be clarity about how the government intends to fund reforms outlined 
in the white paper and the DCSB to ensure a sustainable care system going forward. Additional duties are set 
out in relation to information and advice, market shaping and oversight together with extended 
responsibilities for assessment – particularly in respect of carers. These reforms are not cost neutral and 
clarity about how they will be funded is urgently required.  The focus on prevention, though very welcome, 
will mean nothing without sufficient money to resource it. 
 
o Financial impact of wider welfare reform: There needs to be greater understanding and recognition of 
(and clarity for the public about) the financial impact of the wider welfare reform agenda on local 
government and local funding for adult social care. Lack of clarity about the impact of this agenda restricts 
effective forward planning.  
 
o Decisions on Dilnot: The Commission’s recommendations are needed in order for people to have 
clarity about their own liabilities for contributing to the costs of care. It is not satisfactory for people or local 
authorities to have continuing uncertainty on this crucial agenda which also further exacerbates the 
difficulties of future planning and budget setting as outlined above. 
 
o Resources for prevention and early intervention. In order to achieve the intended shift towards care 
and support services that are based on early intervention and prevention there needs to be both national and 
local leadership that commits to shift funding from acute NHS settings to community based support.  



Draft Care and Support Bill     391 
 
 
 

 
 

Prevention and early intervention must be a central feature of a future system but without adequate resource 
the aspirations of the white paper and DCSB will not be realised. 
 
10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
10.1. We agree that good, local information and advice is an essential component to supporting people to 
understand the care and support system, and to determine ways that their needs and preferences might be 
met. For some people good information will be sufficient to their needs, though it is clear that others will 
need greater levels of support/advice.  A tiered approach is therefore most likely to deliver an effective and 
comprehensive service that enables people to make good choices at the right time. The LGA and ADASS, 
together with a range of other organisations, are contributing to the Think Local Act Personal workstream 
on information and advice and the implications of proposals in the white paper and the DCSB. 
 
10.2. The provision of information and advice is welcomed, specifically that the DCSB includes providers of 
care and support and how to raise concerns about the safety of people needing care and support. Section (3) 
of this might be strengthened by not only stating that it should be sufficient to enable people to make plans 
for meeting their needs for care and support, but also how to keep themselves safe and seek help if necessary.  
 
10.3. Whilst considerable efforts have been made in relation to information for the public, the public 
generally requires information to answer key questions such as: “is this service safe?”; “can I afford this 
service?”; and “is the service I want available?”  In order to provide this information fully, most local 
authorities will require considerable investment in systems, technology and people. At present, no such 
information bank exists nationally so support and resources are needed in this area. Those websites that do 
exist (including NHS Choices, DirectGov, First Stop and SCIE’s Find Me Good Care) are all building 
separate information sources without being able to yet answer these key questions. 
 
10.4. The provision of advice is essential if people are to make wise choices about their care and finances. The 
provision of financial advice is problematic. Whilst the new requirement that financial advisors should be fee 
rather than commission based makes the arrangement more transparent, and whilst there is a form of an 
accreditation system through the Society of Later Life Advisors, this is not easy for local authorities to 
facilitate. The public are also generally wary since the mis-selling of pensions, endowments and the demise of 
the Nursing Homes Fees Agency. 
 
11. How can local authorities ensure that the local care market provides enough care services to meet 
local needs? How can they encourage a diverse range of high-quality providers? 
 
11.1. As previously indicated, we are keen to get greater clarity about the proposed duties on local authorities 
in respect of promoting diversity and quality in provision of services. Although we agree that local 
authorities have an important role and function in contributing to the shape and direction of local markets 
and services, it is clear that this cannot be discharged as a “standalone” function of local authorities.  Other 
commissioners, in particular CCGs and the NHS Commissioning Board, have a significant role to play, as do 
a range of other stakeholders – not least citizens with experience of using support and care services. Another 
particular issue that needs to be addressed – and where we agree that local partners can support development 
– is in relation to market entry, especially by small and micro providers and in relation to increasing diversity 
of provision to reflect community needs. 
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11.2. Local Government – via ADASS – is taking forward a workstream on market development, 
commissioning and procurement to support development is this regard.  
 
11.3. We are concerned that, as described, the role of the local authority appears to include quasi regulatory 
functions with no reference to the CQC or Monitor. The intention behind this requires further clarity. 
 
11.4. The impact assessment on quality, care providers and the workforce (IA No 7063) details the need for 
sufficient numbers of a well-motivated and skilled workforce.  Furthermore, policy proposals set out in the 
white paper aim to improve system leadership and develop a quality framework. These are clearly important 
components of effective market development. 
 
11.5. There is a direct relationship between adequacy of funding and the ability of providers to recruit and 
retain the quality and quantity of front-line workers that are critical to the success of a good care and support 
system.  This relationship needs to respond to the challenges of providers supporting the National Minimum 
Wage. 
 
12. Are the draft Bill’s provisions adequate to ensure that service users are protected in the event of 
serious market failure among providers? 
 
12.1. Local authorities have for a long time taken responsibilities in this regard and, as in the case of 
Southern Cross, ADASS took a lead role with other stakeholders in responding effectively to serious market 
failures. The DCSB as it stands does not make provision in this regard beyond the “Importance of ensuring 
sustainability of the market”. We note that a separate consultation has been issues in this regard and will 
respond to this in due course. 

 
13. The White Paper talks about “approaches that promote support within communities” and calls for 
the adoption of “asset-based” approaches. Is the draft Bill successful in embedding this approach, or 
should other preventative approaches be adopted? 
 
13.1. It is difficult to comment on this aspect as, in our view, the balance between a service framed around 
crisis responses as opposed to prevention and timely support (that has regard to a person’s skills, family and 
community resources) goes to the heart of our concern that the policy direction and decisions set out in the 
white paper and the DCSB are detached from the financial and other resource implications of the DCSB.  It 
is clear that the DCSB has some potential to support these aspirations – through the principles set out on the 
face of the DCSB – but equally the way the DCSB is framed (and in particular how regulations may be put in 
place) may determine the care and support system as a crisis only service framed entirely around eligible 
needs (particularly if this is set nationally at “Substantial”). Again, decisions relating to the funding 
settlement and response to the Dilnot commission recommendations are required in this regard. 

 
14. What are the risks and benefits associated with self-assessment for care and support as proposed in 
the draft Bill? 
 
14.1. As currently framed, proposals relating to self-assessment are not entirely clear and will be subject to 
regulations which must make provision in this regard.  
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14.2. However, self-assessment is an important component both as a means to enabling self-determination 
and timely access – in particular to prevention service and support.  As such this is an essential ingredient to 
the development of personalised support and care. 
 
14.3. Promoting self-assessment will require a good information and advice service and support.  As 
indicated in response to Question 10 above, it will be important to ensure tiered approaches that ensure that 
people with complex needs and/or limited capacity are properly and professionally supported through 
assessment processes consistent with the principles to which the local authority must have regard under 
clause 1 of the DCSB.  
 
14.4. The risks associated with these provisions of the DCSB are that eligibility will be so tightly drawn as to 
describe a crisis response service. 
 
14.5. This section of the DCSB omits reference to safeguarding, risks and protection (often the primary need 
for health and social care intervention) and would benefit from their inclusion.  If safeguarding is not 
integrated in this section there are risks that risk assessment, leading to risk management and risk mitigation, 
will not be addressed through all stages of the assessment process and subsequently. It links to both our 
comments on the safeguarding section of the bill and the consultation on new powers which we are 
responding to separately. 
 
14.6. It is noted that whilst self-assessment is clearly important for some people, for others assessment is a 
service in its own right, supporting them to think through and weigh up the risks and benefits of different 
options. 

 
15. What are the best ways to increase the numbers of people identified as carers?  What are the risks 
and benefits of placing a duty on public bodies  to identify carers? 
 
15.1 It is noted that any duty upon local authorities to identify carers must be fully reflected in the 
corresponding Impact Assessment and further clarity is required as to how this duty will be coordinated 
across “public bodies”. 
 
16. Do you consider that variable local charging regimes for services are compatible with national 
eligibility criteria, and any future funding changes involving capping individual financial liability? 
 
16.1. As previously noted, further clarity is needed about the regulatory framework both with regard to 
eligibility and assessment.  Both of these need to be framed in the context of the funding settlement for social 
care, funding for reform and, crucially for people who use and rely on services, the contributions they will be 
expected to make. These arrangements need to be clear, understandable, fair and consistent.  It is difficult to 
see that variable charging regimes are compatible with national criteria particularly when combined with the 
Dilnot proposed capping of personal liability, though there may be circumstances in which different rates are 
appropriate (for example to reflect costs in different parts of the country). 

 
17. The White Paper says that assistance with care and support needs will be subject to a reasonable 
charge. Do the charging provisions in the draft Bill reflect this policy intention, and is the policy 
intention clear? 
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17.1. The arrangements for charging set out in Clause 14 appear clear, though again will be subject to 
regulations relating to detail. 
 
17.2. The arrangements as drafted appear to differ from those currently in place in that it appears there will 
be discretion as to whether or not to apply a charge in respect of residential care services. 
 
17.3. It is noted that there is a need to join up the DCSB with on-going welfare reform – particularly with 
reference to the interface between what is reasonable to charge, and the benefits that individuals receive. 
 
 
18. Are the arrangements for setting and enforcing national minimum standards for care and support 
clear? What part should the new social care quality standards developed by NICE play in supporting 
local authorities in discharging their new market shaping duties? 
 
18.1. As previously noted, issues relating to regulation of providers – other than through the proposed duties 
in respect of local markets – are not covered in the DCSB. Quality standards will need to be incorporated 
into those duties and commissioning/procurement practice. 
 
18.2. CQC have established standards for care provision.  The LGA have established Safeguarding Standards, 
which have been endorsed by ADASS, NHS Confed and SCIE.  Whilst clear standards are welcome and 
support the public and local authorities, a degree of caution is necessary in order not to duplicate or confuse 
 
 
19. Do the care and support plan provisions allow adequately for input from service users and carers? 
 
19.1. Yes. Provisions for care and support planning require consultation with the adult (and/or carer) 
concerned and must have regard to the outcomes the person wants to achieve (clause 9(4) / 10(4)). 
 
19.2. If safeguarding is integrated into assessment, then this should lead to needs being identified to either 
support safeguarding the individual or their carer, or to protect the person and address the harm caused.  
These should be included in this section. It may be helpful to add examples of how people may be supported 
when they have experienced harm, for instance through counselling, peer support, access to some form of 
justice etc. 
 
20. Does the draft Bill make adequate provision to help people achieve personalised care and support 
and to manage the payment process? 
 
20.1. The DCSB frames both assessment and care planning processes around the outcomes that people wish 
to achieve.  As currently framed – and unless regulations are introduced – the DCSB does not govern 
support to manage the payment process beyond the authority being satisfied that the person is capable of 
managing the payment.  The more significant challenge is securing a diverse local market – in particular of 
small/micro providers – capable of delivering the type and range of bespoke support and service that people 
choose. 
 
21. The White Paper says that commissioning practices which put tight constraints on how care and 
support is provided - so-called ‘care by the minute’ - are unacceptable.  Does the draft Bill have a part to 
play in addressing such practices, and if so how?  
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21.1. No. However, our view would be that such practice is generally incompatible with the principles set out 
on the face of the DCSB and the outcome focus to which the authority must have regard in relation to 
assessment and care planning.  
 
21.2. The use of electronic monitoring of ‘care by the minute’ is not necessarily a bad thing, but misuse is.  
When used for good, such approaches support flexible responses to meeting individual assessed needs and 
improved outcomes, whilst also ensuring providers are paid for actual care and support delivered.   

 
22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, 
and should these provisions be extended in any way?  
 
22.1. Putting safeguarding adults boards on a statutory footing, the duty to make enquiries and the ability to 
make (or cause to be made) enquiries together with duties to co-operate in specific cases are all helpful and 
welcome.  It may be helpful to explicitly link enquiries to assessment and care planning processes in order to 
emphasise a focus on the outcomes that people wish to achieve, as well as whether harm or abuse has taken 
place and by who. 
 
22.2. It is unrealistic to expect that all those at risk should be adequately protected, particularly in domestic 
relationships. However, ensuring that services safeguard people’s dignity and rights will contribute 
significantly.  
 
22.3. We welcome Safeguarding Boards being put onto a statutory footing. We have commented on 
membership and a desire to see financial contributions to safeguarding activity also made by the police and 
NHS.  
 
22.4. We believe that this section could be strengthened to link safeguarding enquiry to assessment 
(including risk assessment) and planning for care and support, as we have commented on in previous 
sections. Without this, the DCSB runs the risk of perpetuating too much focus simply on whether the harm 
or abuse took place and the action to take in relation to the alleged perpetrator, rather than focusing as well 
on what the desired outcomes, experiences and needs of the victim are. The care and support they may need 
could include post trauma support, access to healing activity, access to justice, peer support and so on, rather 
than additional services or monitoring.  
 
22.5. The section on “it must make (or cause to be made)” could be helped by an explicit link to the duty to 
co-operate section at the beginning of the DCSB.  
 
22.6. Our points about providers, community safety and CQC being partners, and about eligibility and 
thresholds are relevant here. We have some concerns about the power embedded in “or cause to be made”?  
Does this mean that councils can request, or that they can require people/organisations to do something? 
Does it only apply to “relevant partners”?  It would be helpful to have some robust wording in guidance to 
support co-operation, otherwise, other operational priorities may be an excuse for inaction.  Explicit cross-
referencing to duties of care by the Police and NHS would be helpful. 
 
22.7. In relation to deciding “whether any action should be taken in the adult’s case (whether under this Part 
or otherwise) and, if so, what and by whom”, we suggest that “should” be replaced by either “must” or “we 
recommend that…” 
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22.8. We have also commented that the impact assessment should give far greater weight to workforce 
training and development, in relation to all aspects of the DCSB, but particularly safeguarding.  Currently 
local authorities fund and arrange considerable amounts of training for other organisations in all sectors.  
We would welcome further consideration of the implementation of the new legislation to ensure that it is 
consistent and effectively implemented. 
 
22.9. Whether or not there are new powers, it is evident that whilst there has been considerable investment 
in training and development in relation to the Mental Capacity Act, there remains significant under use of 
other legal and welfare responses to safeguarding circumstances and a need for investment in staff up-
skilling in order to use them. 
 
22.10  We would like clarity on what support is available to those individuals being  
            cared for, or their carers, who are the victims of abuse and subsequently  
            whistle-blow. 
 
23. Does the draft Bill strengthen corporate accountability for neglect and abuse? What would be the 
risks and benefits of creating a new offence of corporate neglect?  
 
23.1. Arrangements relating to providers of service and the regulatory framework –  including issues relating 
to corporate accountability – are not covered in the DCSB.  The final report on Winterbourne View Hospital 
and the programme of action set out in the report and accompanying concordat includes a commitment to 
bring forward proposals to strengthen the accountability of corporate boards. Any proposals to legislate in 
this regard should make clear both the duties and responsibilities of providers and of the regulatory bodies. 
 
24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
 
24.1. Provisions to secure transition from C&YP social care services to adult services are welcome and should 
secure both continuity of support and security for the young people concerned. As identified above, the 
arrangements for young carers/transition appear to be inconsistent with arrangements for adult carers and 
need to be regularised. 
 
24.2. There is a need to ensure that the DCSB is properly aligned with the forthcoming Children and 
Families Bill, which will introduce Education, Health and Care (EHC) plans, potentially up to the age of 25.  
It is proposed that the EHC plan will cease when a young person is no longer in education or training. 
 
24.3. The draft SEN and disability provisions of the Children and Families Bill place a number of new duties 
on councils, which will include a duty to keep education and adult care services under review for those aged 
18-25 and consider whether this is ‘sufficient’ to meet local need.  Councils will have to set out what services 
are available, including in relation to adult social care services, to meet the needs of young people locally. 
 
24.4. Although it is not intended that the new SEND approach should give an entitlement to education up to 
the age of 25, there is already anecdotal evidence that parents are assuming that it will, and that college 
courses in day and residential settings may be created for this age group.  This could result in a significant 
increase in the number of young people with complex needs staying on in education.  We have welcomed the 
recommendation of the Education Select Committee that the entitlements should be clarified in the Children 
and Families Bill. 
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24.5. A consistent approach between the provisions in the two bills would also help.  It is possible that a 
young person aged 18-25 could be eligible for both an EHC plan under the Children and Families Bill and a 
care and support plan under the DCSB.  But it would make sense to bring these plans together to create a 
consistent approach from 18-25.  The expectation should be that social care needs identified in an EHC Plan 
should be met through a care and support plan post-18. 
 
24.6. The SEND reforms are being tested in twenty pathfinder areas, covering 31 councils and their health 
partners.  Work is underway in the pathfinder areas to raise aspirations and help prepare young people with 
disabilities and learning difficulties for adulthood, and we are keen to ensure that this is shared with other 
non-pathfinder councils. 
 
25. Does the draft Bill promote greater integration between health, social care and housing around 
hospital discharge? 
 
25.1. Not specifically, however if the DCSB’s aspirations of improved outcomes for individuals through 
better integrated commissioning are realised, then a natural consequence will be the improvement in timely 
and appropriate transfer from hospital. 
 
25.2. As previously noted, issues relating to the consistency of Clause 21 exceptions in relation to health with 
the current arrangements (and how these might be improved) are the subject of continuing discussion with 
the Department of Health.  This includes the omission in Schedule 2 of the DCSB of the need for the NHS 
body to consider NHS continuing healthcare prior to issuing an assessment notice to the local authority. This 
omission is unhelpful and needs to be regularised. 
 

January 2013 
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London Councils’ 

Introduction 
 
1. London Councils’ welcomes the opportunity to make a written submission to the Joint Committee on 
the Government’s proposals for the future of adult social care as set out in the Draft Care and Support Bill. 
London Councils’ response addresses the concerns we have regarding the future funding of adult social care and 
the proposals that have been set out in the Draft Care and Support Bill. 
 
2. In principle, London Councils welcomes the Draft Care and Support Bill and the proposals for 
simplifying adult social care legislation into one main statute. London Councils is also aware that some of the 
proposals set out in the Draft Care and Support Bill will require a higher level of resourcing if they are to be 
appropriately delivered. London Councils would expect that any increase in the role and responsibilities for local 
government would be accompanied by a corresponding and appropriate level of funding, particularly within the 
current financial climate. 
 
3. London Councils is disappointed that no long-term commitment to future funding has yet been made 
by government. Until the Dilnot Commission’s proposals are fully addressed by government, it will mean that, 
for the majority of self-funders, significant concerns over the continued funding for their care needs will 
continue to cause uncertainty and worry. 
 
4. While local government welcomes the Commission’s proposals to alleviate some of the burden of 
funding for care from self-funders, the proposals do not go far enough in addressing many of the concerns that 
continue to face local government.  Local government needs a wider funding commitment from government 
that will address both the short and longer term funding requirements. 
 
5. A detailed London Councils response is provided below. 
 
FUNDING ADULT SOCIAL CARE 

 
6. The sector, in particular local government, has been waiting for government to commit to long-term 
funding proposals for adult social care. Social care is one of the largest spend areas for local authorities. Local 
authorities in London spend approximately 33% (£2.8bn) of their overall budgets on adult social care services 
and this is projected to increase to over £3bn by 2015/16. Local authorities have been faced with cuts in their 
government funding grants which have made it even more difficult for them to meet the increasing demand on 
adult social care locally.  
 
7. Over the past few years local authorities have worked hard to achieve efficiency savings across the 
board. Most local authorities have already explored a wide range of savings options; government must note that 
any additional savings boroughs make are extremely unlikely to be the lasting solution for the growing funding 
pressures faced by the sector. Therefore, there needs to be a substantial increase in government grant for social 
care over the coming years 
 
8. London Councils believes that the issue of funding for adult social care can be broken down into three 
key components: 
 
i.   Immediate funding to improve the current funding pressure facing local authorities: 
 
9. Local  government is already struggling to deliver adequate levels of care to those that are currently in 
the care system. In January, AGE UK research found that the gap between social care funding and actual need 
for services in 2011/12 had grown by £500m compounding a situation in which 800 000143 older people were 

                                                       
143 AGE UK (2012)http://www.communitycare.co.uk/blogs/adult-care-blog/2012/01/adult-social-care-funding-cuts---behind-age-uks-latest-

figures.html 
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already going without services. In June 2012, the All Party Parliamentary Group (APPG) inquiry into adult 
social care found that the funding gap in adult social was even higher than AGE UK’s figures, estimating that 
that there is a funding gap of £634 million per annum  across the adult social care sector144. It should be a 
priority for the government to provide the additional funding required for local government to continue 
delivering care at appropriate levels.  
 
ii.  Planning ahead to meet the increase in demand: 
 
10. Demand in the adult social care sector is  expected to continue to increase over the coming years. It is 
projected that there will be an increase in demand amongst 18-64 year olds with disabilities and also an increase 
in the elderly, particularly as more people than ever are living beyond 85.  
 
11. Local authorities are already struggling to meet the current demands of people in need of social 
services; and over 800 000 elderly already do not access services. If local authorities are to meet the projected 
increase in demand for care and support services, they will require significant additional funding. 
 
12. London Councils research found that by 2020, social care and waste collection – the main statutory 
responsibilities of local government – could require more than 60 per cent of all local authority funding. With an 
increase in the number of people requiring adult social care services the government needs to provide adequate 
levels of funding to ensure that local authorities are able to meet both the current demands and forecast 
increases in demand in their areas. London Councils’ research145 published in January 2013 put the funding gap 
in London at £907 million by 2018. 
 
iii. The Dilnot Commission’s recommendations: 
 
13. London Councils believes that the priority of public   expenditure in adult social care should be about 
providing quality services to those relying on the state for their care in the first instance. The Dilnot  
Commission’s recommendations, if fully implemented by government will offer welcome relief to middle 
income earners with resources and wealth that currently exempts them from being able to have local authority 
support for their social care needs. The Commission argues that proposals for the introduction of a life time 
contributions cap will help on three fronts:  

i. to encourage people to save by giving them an achievable target,  
ii. to offer people peace of mind by removing the threat of them having to sell their houses; 

iii. to encourage the private sector to play a bigger role in helping to fund the sector. 
 
14. In the progress report on funding, the government has set out estimates that implementing the Dilnot 
Commission’s proposals would result in an increase in public expenditure of approximately £4.5 billion by 
2025/26 (an increase of 0.30% based on the 2012 GDP). London Councils’ research into the possible costs of the 
Dilnot Commission found that, in London alone, if the contribution cap was increased to £75,000, London’s 
local authorities would need an extra £450m after the first 5 years of implementation to enable them to meet the 
increase in demand expected from increasing the cap. Therefore, London Councils predicts that the national 
figure would be far higher by 2025/26 than the government’s own estimation of an increase of £4.5 billion. 
 
15. The government needs to acknowledge that this increase in public expenditure will not benefit those 
who rely on local authority support for their care needs but those who are currently self-funders. Therefore, the 
Dilnot Commission’s recommendations are not a solution to the ongoing funding pressures that local 
authorities face in trying to provide adequate support to those who do not have the resources to do so using 
their own resources. 
 

                                                       
144 All Party Parliamentary Local Government Group (2012) Care Now and for the future – an Inquiry into Adult Social Care 

http://www.lgiu.org.uk/wp-content/uploads/2012/07/Care-now-and-for-the-future-an-inquiry-into-adult-social-care.pdf 

145 London Councils (2013) “A Case for sustainable funding for adult social care.” http://www.londoncouncils.gov.uk 
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16. Implementing the Dilnot Commission‘s recommendations will see an increase in the number of people 
to whom local authorities have to offer support. 
 
THE DRAFT CARE AND SUPPORT BILL 

 
General responsibilities of local authorities 
 
Promoting Health and well-being 
 
17. The Bill introduces a ‘new’ requirement on local authorities to promote the health and well-being of 
their communities – a role that most councils already playing to various degrees. However, if the benefits of this 
shift are to be fully achieved it will require local authorities to try to prevent, delay or reduce people’s needs for 
care and support rather than waiting until a crisis point has been reached.  
 
18. Local authorities recognise that early intervention and prevention are important, but adult social care 
budgets are already under a lot of pressure and this hampers the extent to which they can fully invest in 
prevention or early intervention. Therefore, in the absence of changes to the current funding levels, local 
authorities will have difficulty in fully delivering on this duty, as their priority will continue to be those at crisis 
point, and their budgets will not enable them to look much wider than that. 
 
19. Furthermore it is important the term wellbeing should be fully defined in guidance as it is quite vague 
and may be difficult to defend if challenged.  
 
Access to information and Advice 
 
20. Local authorities understand that it is important to provide information on services and support that 
people can access. Local authorities already provide information in various formats and languages on services 
available locally although this tends to vary between localities.  Local authorities already provide a lot of 
information to their communities and with adequate levels of funding provided should be able to provide 
information set out in the Bill to both those who qualify for local authority support and to the 41% of self-
funders nationally. 
 
21. London Councils also supports proposals for more information and advice to be provided regarding 
independent financial advice particularly for self-funders as this is likely to result in better financial management 
amongst self-funders and a reduction in the number of self-funders who find themselves in a situation where 
they have depleted their resources and having to fall back on the state for support. 
 
22. However, London Councils is concerned that the only additional funding for increased information is a 
national amount of £32.5m in start-up funding which means individual borough share will be a very small 
amount, an amount extremely unlikely to cover the full costs to boroughs of providing the necessary 
information. 
 
Co-operation generally 
 
23. The voluntary sector plays an important role in the provision of care and support. However, London 
Councils also notes that the voluntary sector has been omitted from the listed relevant partners set out at clause 
4. It should also list any organisations that have been commissioned by the various NHS bodies in an area and, 
therefore, would cover other local independent or private providers. 
 
Promoting integration of care and support with health services and preventing needs for care and support. 
 
24. London Councils welcomes the government’s inclusion of both integration between health and social 
care and also the inclusion of prevention in the draft Care and Support Bill. 
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25. Local authorities in London are already looking at greater integration with health not only because it 
results in savings for both health services and care services but also because it ultimately results in improved 
outcomes and experiences for service users.To enable quicker integration between health and social care, the 
government needs to speed up changes to data protection regulations so social workers & NHS staff can more 
easily and securely share information about service users to enable them to improve the service users experience. 
 
26. Furthermore, government needs to ensure that policies that enable an increase in multidisciplinary 
working across both health and adult social care; since staff are able to move between sectors easily, greater and 
swifter integration is essential. 
 
27. London Councils sees Health and Well-Being Boards146  as being critical to successful integration of 
services. Health and Well-being Boards are key players in the commissioning and delivery of health and social 
care and therefore are well placed to be local focal points for improved integrated working.   
 
28. It is now well-recognised that integration between health and social care provides not only better 
outcomes for peoples but also offers substantial economic value by reducing pressures on other front line 
services, including health, policing and the criminal justice system. However, where local authorities spend 
efficiently on social care programmes that reduce spending elsewhere, they are not currently rewarded with a 
proper share of the generated savings nor given incentives to go further.  We recommend that work should be 
done to model the notional savings that local government activity provides to local and national partners with a 
view to local government receiving financial recognition for this. 
 
29. London Councils recognises that resources are tight.  However, by giving local authorities and the NHS 
increased flexibility to reduce the distinction between health and social care spending, creating reward 
mechanisms to incentivise greater efficiency, and by undertaking a full review of the relative needs formula to 
take into account London’s costs and needs, the government can give councils the right tools they need to make 
decisions about how to best improve health outcomes in their communities. 
 
30. An example of good integrated care is that of the North West London Integrated Care Pilot147 which 
brings together staff from health, social care and the third sector to improve coordination, with clinical 
leadership provided by GPs and hospital doctors. It covers a population of around 375,000 people across 5 
London Boroughs. 
 
Integration with housing 
 
31. London Councils also welcomes proposals for greater integration between Health, adult social care and 
housing. Although it should be noted that local authorities in London face extreme pressures in housing as 
demand far outstrips available housing.  
 
Ensure there are a variety of providers in the market 
 
32. London Councils is concerned about the proposal to put a requirement on local authorities to ensure 
that there is a variety of providers for people to choose from. However, the social care market is extremely 
fragmented with in excess of 5,000 providers. Too many care companies are already collapsing and focus needs 
to be on ensuring that there are sustainable futures for those already currently in the market.  
 
33. London Councils believes that focus should be on local authorities providing information on the 
variety or providers that are already in the system it should not be the local authority’s role to increase the 
number of providers in the market.  Increasingly, people are turning to local authorities as a trusted provider of 

                                                       
146 Health and well being boards membershipincludes local commissioners across the NHS, public health, social care and elected 

representatives http://www.dh.gov.uk/health/2011/10/health-and-wellbeing-boards/ 

147 Northwest London Integrated Care project http://www.northwestlondon.nhs.uk/ 
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independent, expert guidance in an increasingly complex care market-place. The local authority can play an 
important role in providing and simplifying information for people. 
 
Assessment and eligibility for social care 
 
National eligibility threshold for support for carers 
 
34. While London Councils welcomes proposals to increase the rights of carers, this proposal will see many 
more carers become eligible for both assessments and support from local authorities. This will require additional 
resources. In 2010/11, councils in London received approximately £45 million in the form of the carers’ grant148. 
It is unclear at this stage the level of additional resource that will be required by each council to deliver on this 
proposal and whether the carers’ grant will continue to be unringfenced. 
 
Eligibility criteria 
 
35. The proposal to introduce a national eligibility threshold is concerning. While London Councils 
understands the driver for this proposal, i.e. to end the apparent ‘post code lottery’ for social care, it is important 
that the reasons for these differences are addressed. The so-called ‘post code lottery’ issues have arisen because of 
the regional variances in the cost of delivering care, individual circumstances, and local choices over priorities. 
Factors such as individual council budgeting decisions for the year, local unit costs and individual availability of 
informal care are important and have an impact on decisions regarding care packages. 
 
36. The majority of London’s local authorities are already only offering support to those assessed with 
substantial or higher needs.  A national eligibility threshold set at moderate would therefore result in massively 
increasing costs for London’s boroughs, by significantly extending the numbers eligible for council social care 
support.  It would also hasten the point at which councils’ spend on social care and waste would pass 60 per cent 
of their overall budgets to the detriment of spend on other services and local priorities. 
 
37. Outside London, there is more of a variance with some authorities still offering to those assessed with 
moderate needs. The main driver that has pushed this in London is the higher costs local authorities are faced 
with that make London different as a region: 
• Higher housing costs resulting in fewer home owners in London and more people living in rented 
accommodation so making less contribution towards their care; 
• Higher costs of residential care due to local differences such as wages; and 
• Higher proportion of over 65 year olds living alone adds significant cost pressures as they have higher 
dependency needs. 
 
38. The introduction of a national eligibility threshold should be a guide for local authorities. Local 
authorities should retain the final decision on what local eligibility threshold to use. 
 
Deferred payments  
 
39. The introduction of deferred payments will not be new for the majority of local authorities. Many local 
authorities have already got some sort of deferred payments scheme in place. However, a key difference with 
what the government is now proposing is that councils will now be able to charge interest on the loans made 
under the deferred payment scheme as a way of ensuring that they are not worse off in the long-term. London 
Councils welcomes the opportunity for local authorities to be able to cover their costs in the implementation of 
this scheme 
 
40. However, while it will be cost neutral for councils, the charging of interest will mean that once this 
proposal is introduced those in residential care and their families will have to pay more than they would have 
done under the current no-interest charged local schemes. 
                                                       
148 There is no longer a specific ring fenced carers grant  
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Care planning and personal budgets 
 
Personal Budgets (Personalisation agenda) 
 
41. London Councils welcomes the move towards increased personalisation in the delivery of adult services 
that gives people more say over how and what services and support they need. London Councils, in principle, 
supports giving greater autonomy to people to enable them to determine how money allocated to meet their 
needs should be used.  
 
42. However, there is a concern that as the number of personal budgets increase, it will have the effect of 
reducing local authorities’ ability to continue to provide certain services that have in the past been taken as 
standard. Increasingly, local authorities may find that they need to either start to charge for services that were 
previously free or cut back some services. To avoid this happening, local authorities need to have adequate 
funding allocations to enable them to fully support the personalisation agenda while also enabling them to 
continue to offer other services. 
 
Continuity of care when an adult moves (portable assessments) 
 
43. Proposals for local authorities to continue to meet the assessed needs of people who have moved into 
their areas immediately to avoid interruption in care are generally welcome as this will ensure that once people 
move there will be no gaps in their care and will continue to receive the care that they require. 
 
44. London Councils welcomes the flexibility still offered for local authorities to have these transitional 
packages in place and still leaving local authorities the flexibility to carry out their own assessments when they 
are ready.  
 
Stopping commissioning using time limits  
 
45. London Councils welcomes the proposals for a more outcomes based system which puts the interest 
and dignity of people first. London Councils shares the concerns that tight time limits may not always be for the 
benefit of the service users. However, it is important to note that local authorities have over the years been 
forced into a position where they have increasingly required providers to deliver care within tighter time limits 
as a way of managing their costs. 
 
46. Increasing the time that providers spend with service users will require an increase in funding. 
Managing time spent by providers of care is a system that is well understood by both providers and 
commissioners. This is a problem that would be easily addressed by increasing funding available to local 
authorities. 
 
47. Calls for commissioning to be based on “quality, outcomes, value for money and by paying care 
providers according to the results they deliver,” may require changes in how commissioning is done. New 
systems and frameworks will have to be developed that will enable the measuring and quantifying of outcomes 
so that these can then be used in the commissioning process. 
 
48. It is important that government retains the flexibility for local authorities to decide locally how best to 
commission for care. Local authorities are well equipped to decide how they can best achieve value for money, 
quality care and positive outcomes for their service users.  
 
Adult Safeguarding 
 
49. London Councils welcomes the focus on safeguarding vulnerable adults through the requirement to 
carry out reviews and set up Safeguarding Adult Boards (SABs). It is important that local authorities are 
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provided with adequate levels of funding to enable them to carry out their responsibilities regarding the reviews 
and the boards.  
 
50. Research149 by the London Safeguarding Children Board has explored the cost to local authorities of 
having Local Safeguarding Children Boards (LSCBs) which are currently operating in a very similar way to that 
proposed for SABs. The London Safeguarding Children Board’s research has shown that the highest resources 
required by a Local Children Safeguarding Board in 2010/11 in London was £310,029 with the smallest having a 
budget of £96, 588. The research also showed that the average local authority provided 68% of their LSCB’s 
budget. This figure was found to be as high as 92% in one borough, and five LSCBs received more than 80% of 
their budget from the local authority. 
 
51. If the Safeguarding Adult Boards are to be similar to LSCBs then they would require on average an 
allocation of between £150 000 - £200 000 which will put them at a similar level as most LSCBs. To overcome the 
problem of funding the boards, a funding formula should be set out in guidance outlining the details of how 
much the named partners should contribute towards the boards, otherwise, like with LSCBs, local authorities 
will find themselves paying disproportionately more than their partners. 
 
52. Identifying the correct person to chair the board is also an issue with LSCBs. In the case of LSCBs the 
legislation stipulates that there should be an independent chair, this has often proved to be expensive for some 
boards. Furthermore while being independent the chair often is accountable to one of the partners usually the 
councils and this may potentially affect the ‘independence’ of the chair. 
 
January 2013 
  

                                                       
149 Based on 24 Local Safeguarding Children Boards in London 
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Macmillan Cancer Support 

1. Introduction 
 
1.1. Macmillan Cancer Support welcomes the opportunity to comment on the draft Care and Support Bill.  
 
1.2. As an organisation with a long history of providing palliative care and end of life services, we know that 
integrated health and social care is vital for giving those who want to the best chance of dying at home 
surrounded by their family and loved ones, rather than dying on an expensive hospital ward.   
 
1.3. However, all too often our health and care systems let people down when they are at their most 
vulnerable and in the greatest need of seamless, personalised care.  In fact, only 27% of cancer patients currently 
die at home.  Macmillan supports the overall aim of this draft legislation to improve the quality and integration 
of care and support, and believes the draft Care and Support Bill Committee will play a critical role in ensuring 
this Bill improves both patient experiences and choice at the end of life.  
 
2. Free social care for people on an end of life register – Macmillan’s priority for the draft Care and 
Support Bill 
 
2.1. Despite the fact that 73% of people with cancer would like to die at home, the majority continue to die 
in hospital.   
 
2.2. To improve this situation, Macmillan believes it is vital that everyone on an end of life care register has 
access to free social care.  Not only would this allow more people to be cared for in their own home until they die 
but it could also save the NHS money through speeding up hospital discharge and preventing emergency 
admissions to hospital.   
 
2.3. To support this ambition, Macmillan has two calls for the pre-legislative stage of the Care and Support 
Bill:   
 
1. We urge the draft Care and Support Bill Committee, in its final report, to give its support to free social 
care at the end of life and acknowledge the positive impact it would make on patient choice and experience.   

2. Macmillan wants the Committee to ensure that the Care and Support Bill is drafted to allow for the 
implementation of free social care at the end of life without the need for further primary legislation. 
 
2.4. Below we address specific questions detailed in the call for evidence.  
 
3. Question 1 – What is your view of Part 1 of the draft Bill (care and support)? In your view, are there 
omissions in this Part of the draft Bill? 
 
3.1. The Government made an explicit commitment in the Care and Support White Paper to improve choice 
at the end of life, so that many more people can achieve their wish to die at home surrounded by their families 
and loved ones.  Macmillan is also pleased that the Government stated in the White Paper that it sees “much 
merit” in providing free social care as part of an integrated service at the end of life and allocated £1.8 million to 
assess the proposal through the Palliative Care Funding Review pilot sites.   
 
3.2. However, due to the time required to assess free social care at the end of life, a decision on its 
implementation will not take place until 2014 at the very earliest.   
 
3.3. Macmillan believes it is vitally important that free social care at the end of life remains high on the 
parliamentary and political agenda until the Government makes its decision.  The draft Care and Support Bill 
Committee’s endorsement would demonstrate the cross-party backing for this policy needed to ensure the 
Government remains focused on improving care, including access to social care services, for people at the end of 
life.   
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3.4. We believe there is a strong moral and economic case, which we set out below in our answer to question 
25, for the Committee to give its support for free social care at the end of life.  
 
4. Question 25 – Does the draft Bill promote greater integration between health, social care and 
housing around hospital discharge?   
 
Recommendation 1:  Macmillan wants the draft Care and Support Bill Committee to support the principle of 
free social care at the end of life in its final report. 
 
4.1. 73% of people with cancer would prefer to die at home,150 but currently only 27% are able to do so.151   
 
4.2. Access to social care support – for example help with washing, turning the patient in bed and meal 
preparation – as part of an integrated package of end of life care is vital for allowing more people to be cared for 
and die at home if they so choose.  Help with these relatively simple things, at such a difficult time, can relieve the 
pressure felt by families and carers who might otherwise struggle to provide the care their loved ones need to stay 
at home in the last days and weeks of their life. 
 
4.3. However, despite the importance of this support, both the independent Palliative Care Funding Review 
and National Audit Office152 have highlighted that the process for accessing state-funded social care is overly 
complicated and lengthy.  This is partly because it is carried out independently of the healthcare system.  Delays 
often prevent choice from being exercised. 
 
4.4. Furthermore, there is anecdotal evidence from social care professionals that people are put off from 
applying for the care they need, or may even refuse care, as they are worried about the impact it will have on their 
families’ finances after they die.  With the means-test threshold for social care support currently set at £23,250, 
people who have accrued modest savings over their lifetime could find themselves in financial difficulty as a 
result of paying for the support they need at the end of their lives. 
 
4.5. We believe that people approaching the end of life and their families should not have to face this 
financial or emotional burden, nor be forced to go without the care that they desperately require. 
 
4.6. Removing the social care means-test for those on an end of life care register would do much to deliver 
the Government’s vision of integrated, patient-centred care for some of the most vulnerable people in society.  We 
believe it would put a stop to health and social care providers – due to the fact their services are funded 
separately – having time-consuming debates about who should pay for and deliver different aspects of a person’s 
end of life care.  This would allow for an integrated package of care to be delivered, which would enable people to 
choose to be cared for at home until they die.  
 
4.7. As well as helping to enable choice, free social care for people on an end of life care register also has the 
potential to save the NHS money through speeding up hospital discharge and preventing hospital admissions, as 
outlined in 4.8 – 4.10 below. 
 
4.8. In 2009/10 a Macmillan Social Care Coordinator in Northamptonshire was able to give support at the 
point of discharge, free of charge, to 228 patients.  This intervention resulted in a total of 466 bed days saved 
through reductions in delayed discharge and preventing hospital readmissions, and an overall saving of nearly 
£150,000.  In this instance every £1 invested in the social care post generated £2.24 of monetised benefits to the 
healthcare system.153 

                                                       
150 Macmillan (Feb 2010), Online survey of 1,019 people living with cancer. 

151 Office for National Statistics (2010), Mortality statistics 

152 National Audit Office (2008), End of life care 

153 OPM (2012), Economic and quality case study: Macmillan Social Care Coordinator – Northampton General Hospital 



Draft Care and Support Bill     407 
 
 
 

 
 

 
4.9. The Nuffield Trust154 has also demonstrated that greater access to social care support has the potential to 
reduce the need for admissions to hospital at the end of life.  Their research shows that the cost of caring for 
someone in hospital increases sharply in the final few months of life, rising to as much as £90,000 a person.  
Social care costs, however, are more predictable and constant, and home care is on average cheaper than care in 
hospital.  These findings should temper concerns that free social care for people at the end of life would be too 
expensive. 
 
4.10. The latest figures from the National End of Life Care Programme show that 86% of all admissions in the 
last year of life (106,000) are emergency admissions with an average length of stay of 27 days.  This accounts for 
2.8 million bed days in total.  Furthermore, 89% of those who die in hospital do so following an emergency 
admission.  Just a 10% reduction in the number of hospital admissions ending in death in England could 
potentially result in a saving of £52 million.155 
 
4.11. Given the strong moral and economic arguments for the introduction of free social care for people on 
an end of life care register, Macmillan wants the Government to commit to implementing it before the end of this 
Parliament.  By supporting the principle of this policy, the draft Care and Support Bill Committee would 
demonstrate the cross party backing for free social care at the end of life and ensure the Government continues 
to prioritise delivering better social care support for some of the most vulnerable people in society. 
 
5. Question 20 – Does the draft Bill make adequate provision to help people achieve personalised care 
and support and to manage the payment process? 
 
Recommendation 2: Macmillan wants the draft Care and Support Bill Committee to ensure that the Care and 
Support Bill is drafted to best allow for the implementation of free social care at the end of life without the need 
for further primary legislation. 
 
5.1. As we have set out above, removing the social care means-test for people at the end of life would allow 
for an integrated package of care to be put in place.  This would enable more people to get out of hospital and be 
cared for and die at home, where they would prefer to be. 
 
5.2. The Government made clear in the Care and Support White Paper that a decision on whether to 
introduce free social care at the end of life will occur after the Palliative Care Funding Review pilot sites have 
reported in 2014.  By this time the Care and Support Bill will likely have passed through Parliament. 
 
5.3. Macmillan is eager to ensure that the Care and Support Act allows for the delivery of free social care at 
the end of life, without the need for further primary legislation, should the Government decide to implement the 
policy after the pilots return their results.  We are pleased that the draft Care and Support Bill Committee 
questioned DH Officials on this point during the evidence session on 13 December 2012 and requested a note on 
the powers necessary to give effect to free social care at the end of life.   
 
5.4. We believe it is crucial that this note analyses whether the draft legislation –particularly clause 14 – as it 
is currently written accommodates the introduction of free social care for people on an end of life care register.  If 
not, we would expect Officials to give details on how it should be amended so that free social care could be 
implemented.   
 
6. Conclusion 
 
6.1. We only get one chance to get care right for people at the end of life but too often people and families 
are failed by our care system when their needs are greatest.   

                                                       
154 The Nuffield Trust (2012),Understanding patterns of health and social care at the end of life 

155 National End of Life Care Programme & National End of Life Care Intelligence Network (2012), What do we know now that we didn’t 
know a year ago? 
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6.2. Removing the social care means-test for people on an end of life care register would improve access to 
the care which is vital for enabling people to die at home and lift a stressful and punitive financial burden from 
families.   
 
6.3. Moreover, as our population ages the number of people dying is increasing year on year.  We simply 
cannot afford to continue to treat people in expensive hospital beds against their wishes – we have to act now if 
our health and social care systems are to cope.  The PCFR estimates that, by 2031, 510,496 people will die each 
year in England, compared to 461,016 in 2010.156   
 
6.4. Macmillan and many other charities concerned with improving end of life care would be grateful and 
reassured to see the draft Care and Support Bill Committee explicitly support free social care at the end of life.  
By endorsing this policy, and ensuring the Care and Support Bill is drafted to best allow free care and support at 
the end of life, the draft Care and Support Bill Committee will play a critical role in improving end of life care for 
all.  
 
January 2013  

                                                       
156 Office for National Statistics (2010), Mortality statistics 
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Marie Curie 

Since 2012, Marie Curie Cancer Care has been campaigning to remove means testing for social care for people 
who are terminally ill and in the last year of life. For people who are terminally ill, time is one of their most 
precious resources. It is important that they be able to spend their time with their family and loved ones in the 
place where they would most like to be.  
 
We would like to work with the Joint Committee to establish whether a statutory duty on local authorities to 
fast-track people with a terminal illness through assessment of care needs and financial resources could be 
included in the Draft Care and Support Bill. 
 
Social care plays a vital part in ensuring that people are able to be cared for and die in the place of their choosing. 
The Nuffield Trust’s recent report, Understanding Patterns of Health and Social Care at the End of Life, showed 
that individuals at the end of life with the highest social care costs had relatively low average hospital costs, 
suggesting that the use of social care prevents the need for social care.  
 
However, because social care is means tested and NHS provided care is free at the point of need, the two care 
systems are not joined up. This leads to delays where people at the end of life spend sometimes weeks waiting – 
often in hospital, where people say they least want to be – for a social care package that would enable them to 
spend their remaining time with family and loved ones. We have heard of incidences of people dying in hospital 
while waiting for social care.   
 
The Nuffield Trust’s report also shows that access to social care at the end of life varies considerably between 
local authorities, with a range of 18.6 per cent in the lowest area and 35.9 per cent in the highest area. 
Accessibility of services was noted as one of the reasons that this variation might exist.  
 
As the Palliative Care Funding Review stated: “At this time [the end of life], the last thing individuals and 
families should be facing are arguments over funding of the care they need and delays in the provision of care 
due to complex systems and procedures”.  
 
In the Care and Support White Paper, the Government accepted the principle of making social care free for 
terminally ill people in the last year of life, and we are now working with the Government to support the 
collection of data necessary to make free social care at the end of life policy.  
 
We understand that this process could take until 2015. The Draft Care and Support Bill presents the opportunity 
to improve access to social care for people who are terminally ill as well as their families and carers now.  
 
By universalising the assessment of care needs and financial resources, the Draft Care and Support Bill does go 
some way towards simplifying the system and making it easier for everyone, including people who are terminally 
ill, to access the social care that they need. There is still no guarantee, however, that people who are terminally ill 
can receive care and support as swiftly as they need it.   
 
At present, people who are terminally ill with less than six months to live can receive instant access to the very 
highest level of welfare benefit through a DS1500 form, which is issued by the patient’s diagnosing physician.  
 
A completed DS1500 could also be used to trigger a fast-track through assessment of care needs and financial 
resources for terminally ill people. We would like to explore, with the Joint Committee, the possibility of 
securing in this important piece of legislation a statutory duty on local authorities to provide fast-track access to 
assessments for terminally ill people in the possession of a completed DS1500 or on an end of life locality 
register.  
 
By doing this, many more terminally ill people will be able to access the care and support they need swiftly, and 
therefore be able to make the most of their time in the place of their choice with their families and loved ones.  
January 2013  
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Mears Group 

About Mears Group 
 
Mears Group is the one of the UK’s largest providers of domiciliary care and support services and social housing 
repair and maintenance solutions. We deliver almost 8 million hours of care and support a year on behalf of 75 
local authorities and primary care trusts and provide care services to an increasing number of people who fund 
their own care. We employ over 15,000 people, working in every region across the UK. We run 20 extra care 
schemes, operate a number of services for people with learning disabilities and have a varied portfolio of 
specialist services such as rapid access home from hospital services and palliative care. We also run seventeen 
Home Improvement Agencies, providing advice and practical support to older home owners to help them to 
remain in their own homes. www.mearsgroup.co.uk   
 
Summary of Recommendations: 
 
• Strengthen and align responsibilities of commissioners and regulators in ensuring quality of care 
• Place a duty on regulators to adopt a proportionate response to the various divisions in the care sector 
• Place an onus on providers to integrate services 
• Ensure a dedicated housing representative on Health and Well Being boards 
• Establish a means of redress to challenge local authorities that are providing poor or inaccurate advice 
• Promote Home Improvement Agencies as centres for care and support advice 
• Support Local Authorities in their role as market shapers and tackle the idea that market shaping 
equates to growing the numbers of providers as this approach will undermine the market. 
• Changes commissioning practices to ensure that larger providers play a role in developing community 
assets which will enable prevention and reduce reliance on formalised care. 
• The Bill and or subsequent guidance must change the way that providers are paid and assessed from a 
task and time basis to an annual per person payment and an assessment of outcomes. 
• We would like the Bill to enshrine a duty for health, social care and housing to evidence why it is not 
possible for an individual to be returned to their own home and to justify why such a move would promote 
individual wellbeing. 
 
This response has concentrated on answering questions 3, 5, 10, 11, 13, 16, 21 and 25.  We would welcome the 
opportunity to provide oral evidence to the Committee from the perspective of a private provider with expertise 
in integrating housing and home care.  

1. (3). The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”. Does the draft Bill support this policy intention, and does it pay due 
attention to the responsibilities of commissioners and regulators for quality of care? 
 
1.1. Mears would like to see the draft Bill strengthen and align the responsibilities of commissioners and 
regulators in ensuring quality of care.  The current drafting of the Bill means there is the potential for unfair 
adverse impact on providers who are often the backstop for criticism. It is vitally important to distinguish 
between provider failure / underperformance as opposed to the failure / underperformance of commissioning 
frameworks.  Local contractual restrictions dictate the scope and nature of the service and can tie a providers 
hands.  The majority of our funding comes via the community care route which in most cases is paid on a task 
and time basis meaning it covers only those tasks associated with the eligible needs of service users. Our care 
workers who deliver home care are paid only for the time they are directly delivering a service to the individual. 
This severely restricts our ability to develop and deliver preventative interventions and personalised services.   
 
1.2. We are particularly concerned by the CQCs lack of recognition, understanding and engagement with 
private providers.  This was clearly illustrated in their recent consultation document ‘The Next Phase157’ on 

                                                       
157 http://www.cqc.org.uk/sites/default/files/media/documents/cqc_strategy_consultation_2013-2016_tagged_0.pdf 
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future CQC strategy where they failed to reference working with private sector providers as strategic partners. 
The lack of recognition of the private sector is further illustrated on page 31 of their consultation document 
which lists participating organisations in engagement events. There is a clear bias towards professional 
regulators, the public sector and the voluntary / charitable sector. Given that 87 % of social care is delivered by 
the private sector it is absolutely vital that the sector is adequately represented.  
 
1.3. The CQC’s regulatory regime should encourage interventions which improve quality of life and drive 
up care services.  If concerns are highlighted about a service the CQC must ‘dig behind’ the data to explore why. 
Poor performance is often a symptom of something deeper. A conversation with the provider may reveal that 
this is in-fact due to the commissioning practices of the authority or to a lack or provision and /or issues with 
recruitment. This will ensure the real issues are revealed and can be dealt with – which will often require joint 
working across commissioner / provider and other sectors – rather than issuing a poor performance judgement 
on a provider who is unable to ‘fix’ the problem alone.  
 
1.4. While we recognise and support the need for the CQC to issue compliance notices the current system 
does nothing to illustrate good practice or highlight improvements. Mears prides itself on delivering a high 
quality service, however occasionally we do fail in service delivery. In these circumstances we are committed to 
addressing and tackling problems as quickly as possible, however, CQC processes around provider performance 
can at times reinforce negative public perceptions of care and CQC inspectors often automatically assume that 
the provider is failing which can make constructive dialogue difficult.  

1.5. Currently regional CQC PR teams issue a press release to the local media highlighting compliance 
notices. These can often be months after the inspection. While we recognise and support the need to be 
transparent our experience has shown that at the time of release the information can often be out of date and 
fails to recognise the hard work that has gone into tackling problems.  
 
1.6. We also have serious concerns about what role the CQC will play in the regulation of services delivered 
by pa's and other unregistered bodies who to all intent and purposes are running an entirely unregulated service 
and a two tier system ultimately driving services underground. 
 
1.7. It is critical that the regulator is seen to encourage cross sector working so that value for money can be 
achieved.   Moreover, if the new duty for Local Authorities to shape care markets is to be successful, the CQC 
has a leading role to play in breaking down the barriers between sectors.  
 
2. (5) Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
2.1. Mears have been long time proponents of service integration and wherever possible we will work with 
local authorities, health authorities, housing associations, fire associations, the third sector and other businesses 
to create a holistic approach for our customers.   
 
2.2. We would like to see the Bill place a greater emphasis on providers, especially those commissioned by 
the public sector to integrate services as we believe that this is not just the responsibility of local authorities.  
Mears is committed to this approach and has formed a number of strategic relationships.  Our commitment to 
assistive technology such as telecare and telehealth158, has seen us working in with Tunstall and we are currently 
assisting with the delivery of the UK’s largest programme of telecare in Birmingham. 
 
2.3. As part of our commitment to greater integration, Mears has been working with the LGIU on effective 
commissioning practices in domiciliary care159.  As part of this research Local Authority respondents were asked 
to what extent services are active partners in the adult social care agenda.  210 responses were received.  While 

                                                       
 

159 Outcomes Matter:Effective Commissioning in Domiciliary Care October 2012 http://www.mearsgroup.co.uk/files/assets/1823.pdf 
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health was particularly active (see diagram A) there was scope for increased involvement with other service 
areas.  The research highlighted that more needs to be done to align housing and care.  

diagram A 
 

2.4. The 2011 report, ‘Living Well at Home’ by the APPG on housing and care for older people clearly 
illustrated the financial and health and well-being benefits of enabling people to live within their own homes for 
longer.  Joining care and support with housing repair and maintenance services enable people to continue living 
in their own homes for longer avoiding costly residential care and reducing hospital visits.  As leading providers 
in both the housing maintenance and the home care sector we have first-hand experience of the difference an 
integrated service can make and the barriers that are preventing integration in practice.  
 
2.5. Traditionally if a care-services worker spots a trip hazard or other problem in a customer’s home they 
report it to their Supervisor. They in turn let their Manager know. The Manager should contact social services 
who, in turn, make a report to the Landlord. The Landlord will then put in a request to a provider for an 
adaptation or repair.  In areas where we have combined care-services with housing maintenance teams – care 
workers can directly report problems to housing colleagues meaning responses to problems are virtually 
immediate. After all care workers are uniquely placed to identify potential problems or hazards that could cause 
an accident. 
 
2.6. Older people who use the service have said they feel safer knowing trip hazards are repaired quickly and 
they like the fact that the repair worker visits are coincided with visits from the care worker that they know and 
trust so they feel reassured that the workman is genuine.   
 
2.7. All too often the strategic importance of housing is not recognised in the health and well-being agenda.  
There are particular issues in split tier authorities where County Councils have responsibility for social care and 
district authorities have responsibility for housing.  We would like to see the Bill enshrine a dedicated 
representative for housing on all Health and Well Being Boards.  Such a representative could also ensure that the 
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Local Authority is making full use of central Government Disabled Facilities Grants and could actively 
champion home improvement agencies. 
 
3. (10) What are the risks and benefits of the duty on local authorities to provide advice on adult care 
and support? Are they the same for the duty to provide information? 
 
3.1. The key risks with the duty to provide advice are around impartiality, balance and quality.  Our 
experience has shown that local authorities tend to be more reluctant to promote and even engage with private 
companies than third sector providers, even if it can be demonstrated that the private provider is delivering a 
higher quality service at better value for money.   This is partly cultural but is also because overcautious fears of 
not wanting to breach EU procurement regulations.   Mears would like to see the Bill ensure that advice is given 
on the basis of the best quality of service and not whether the provider is a third sector or private business.   
 
3.2. Guidance should be provided to ensure that the measures that advice is based on are consistent and 
that they encourage an outcomes based approach and are not reinforcing the task and time culture by providing 
a simple cost per hour rate which alone cannot show value for money over the long term and does nothing to 
encourage prevention. We would also like to see a means for recourse and redress to challenge local authorities 
that are providing poor or inaccurate advice.   
 
3.3. The key benefit of the duty is that advice as opposed to information is what the majority of care seekers 
want.  In 2011 research conducted on behalf of Mears160 of 250 people seeking care services found that 7 in 10 
care seekers wanted to be guided towards the right care provider and frequently individuals wanted someone 
else to sort this decision out on their behalf. 
 
3.4. Many care seekers left the decision to purchase care until a ‘critical crunch point’ such as a hospital 
visit.  This means that many were not in a position where they felt confident in the decisions that they were 
making.  This is not helped by the proliferation of care websites. Our research found that many people who were 
choosing care services would go to their GPs or local hospitals for advice.  Unfortunately many GPs and 
hospitals were poorly placed to provide this advice.  Care providers should do more to illustrate what is available 
and PCTs, GPs should be encouraged to work more closely with care providers and Local Authorities as a 
conduit for information.  Many GPs and the NHS are currently often resistant to signposting or providing this 
information. 
 
3.5. Home Improvement Agencies, Citizens Advice Bureaus, CILs are ideally placed to offer Independent 
Living advice and would make the ideal local hubs that doctors, PCTs and Local Authorities can refer patients to 
for advice on social care services, telecare and telehealth, housing adaptations and direct payments.   
 
4. (11.) How can local authorities ensure that the local care market provides enough care services to 
meet local needs? How can they encourage a diverse range of high-quality providers? 
 
4.1. While Mears support the need to strengthen the diversity of services available to purchasers of care, 
Mears are extremely concerned that many local authorities are interpreting this proposed duty as simply 
increasing the number of providers.  The idea that more providers equates to more choice is a misconception as 
many aspects of care provision are driven by volume.  Care providers that are able to make efficiency savings 
because of increased volume are also able to offer a wider variety of service options.   
 
4.2. Evidence given by some local authorities as part of the  2012 APPG for Local Government enquiry 
‘Care Now and in the Future161’ illustrates the need to provide support for local authorities who are unfamiliar 
with market shaping.  Simply increasing the numbers of providers in an area undermines the stability of the 
market and creates a vacuum in the workforce as care providers are drawing from the same pool of care workers. 

                                                       
160 The Right Advice, A study of 250 Care Seekers http://www.mearsgroup.co.uk/files/assets/952.pdf 

161 http://www.lgiu.org.uk/appginquirysocialcare/ 
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This approach will increase costs faced by the end user of care services and local authorities who administer 
contracts. 
 
4.3. The social care market is extremely fragmented with in excess of 5,000 providers. This means the 
average care company has less than 60 customers. This is not a sustainable model. By increasing the numbers of 
providers there is a risk that providers will not be able to run services at an economic rate and may become 
unviable.  Too many care companies are already collapsing and we need to ensure that there are sustainable 
futures for those in the market. 
 
4.4. Diversity of product can be driven by effective commissioning.  Current practices are frequently stifling 
diversity. In the home care market - many local authorities include multiple providers on a framework or an 
approved provider list. This alone does not shape the market nor does it provide genuine choice for people 
under Personalisation. As long as local authorities commission for task and time with a primary focus on cost, 
there is no real choice. Every provider on the framework is providing the same thing, the only choice the service 
user has is the name of the organisation.  
 
4.5. If you tender purely tasks, per hour and not for outcomes than you will not get diverse products.  If 
Commissioners tender for the effective delivery of outcomes then you will get a broader and more effective 
social care market for example by encouraging providers to enable access to other products that work best when 
delivered in a coordinated way such as care, adaptations and telecare / telehealth.  Such an approach is beneficial 
to small and medium providers and the third sector as organisations are encouraged to work together.  
 
4.6. We would recommend that commissioners look at models which are frequently used in housing 
commissioning where larger providers are required to work with smaller providers and support their growth 
and infrastructure.  For example on the housing side of our business, we are often contracted to ensure that a 
certain percentage of our supply chain comes from smaller contractors or guarantees a certain amount of local 
employment and apprenticeships.  This type of relationship often benefits SMEs and the third sector who can 
benefit from the economies of scale of our supply chain, from our IT infrastructure, HR experience and other 
resources that are not typically available to smaller organisations. 
 
4.7. Local Authorities also need support in ensuring that they are engaging with the wider market and not 
just conceiving the market as those people who they have traditionally provided services for.  Local authorities 
would benefit from engaging providers in an exercise to map out existing provision in their locality. This would 
then inform what needs to be developed. In order to shape markets, it is important that local authorities know 
how many private care homes are in their locality and how many people are self-funding care packages. Despite 
the fact that every local authority now has a Joint Strategic Needs Assessment – private providers are rarely 
involved in strategic planning. 
 
5. (13.) The White Paper talks about “approaches that promote support within communities” and 
calls for the adoption of “asset-based” approaches. Is the draft Bill successful in embedding this approach, 
or should other preventative approaches be adopted? 
 
5.1. Mears is extremely supportive of approaches which promote support within communities but if this is 
to succeed a structured approach is required.  Communities need support to build the assets and sustain them 
over time.  Changes to commissioning practices could ensure that larger providers play a role in developing 
community assets which will enable prevention and reduce reliance on formalised care.    There does however 
need to be a fall back to ensure that individuals are not left without support if community initiatives are failing 
to deliver. This approach has long been embedded into the housing sector and in many cases has become a 
contractual obligation.  This has led to a drive in apprenticeships, health and well-being programmes and other 
community development schemes. 
 
5.2. Making this approach a reality will require a significant shift in cultural and working practices.  On 
average, we submit over 70 domiciliary care tenders a year.  It is extremely rare that we are asked about wider 
support for local communities or an asset based approach.  We would welcome this approach and believe it 
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could would deliver better value for money for the public purse and encourage integrated working but this is 
contingent upon moving provider pay away from task and time. 
 
6. (16.) Do you consider that variable local charging regimes for services are compatible with national 
eligibility criteria, and any future funding changes involving capping individual financial liability? 
 
6.1. Charging regimes need to recognise differences in the cost of living, ability to recruit care workers, 
travel requirements and wider community services.  There is however a baseline cost of providing care and 
support services in line with national eligibility criteria.    We are currently seeing a race to the bottom where 
providers are chosen on who can provide services for the lowest per hour rate.  This approach undermines the 
market as it encourages suicide bids, does nothing to support prevention and does not deliver value for money.  
The Low Pay Commission has identified instances where care work pay falls below the minimum wage.  The 
causes of this include minute by minute billing, commissioners reducing pricing without thought to the 
implications and an increasingly fragmented market with numerous care companies in some localities, all trying 
to keep their heads above water. These poor conditions make it very difficult to attract a skilled workforce.  
 
6.2. We suggest that where local authorities are proposing maximum rates to providers and or selecting 
providers based upon a decision making criteria that is more than 30% weighted towards price, that the pricing 
approach should be agreed with the local provider forum and if no agreement can be reached, then an 
independent arbitration process should follow.   
 
6.3. We support the idea of deferred payments but for the stability of the market it is essential that Local 
Authorities do not defer costs to providers. 
 
7. (21.) The White Paper says that commissioning practices which put tight constraints on how care 
and support is provided - so-called ‘care by the minute’ - are unacceptable. Does the draft Bill have a part to 
play in addressing such practices, and if so how? 
 
7.1. A commitment to ‘rule out crude contracting by the minute’ is fundamental to achieving positive 
change within the social care system.  Mears would like to see guidance created and rolled out supporting 
commissioners to move away from contracting providers on a traditional task and time basis and instead paying 
providers on an annual per person basis and assessing them on the outcomes they achieve.   
 
7.2. Traditional “task and time” tenders, which contract providers to deliver care in rigid, short time frames 
(fifteen minute time slots are fairly common) prevent personalisation of services and do not offer the public 
purse value for money.  In fact deterioration of an individual receiving services benefits unscrupulous providers 
as they are then given increased hours.  Consequently, the current focus on cost per hour commissioning is a 
disaster for the long term public purse and a disaster for service users hoping to make an informed choice about 
their care. Providers should be paid on an amount per person per year based on their assessment of need. This 
could be a natural evolution of a local authorities commitments to personal budget. It should then be up to the 
provider and the individual to agree how care and support is delivered within the envelope of funding available.  
Such an approach would increase personalisation, support for community based initiatives and wider 
preventative approaches and would allow care workers to be salaried.  It would also remove the need for the 
highly administrative and costly system of invoicing and arbitration which is currently in place.   
 
7.3. By changing the way that local authorities commission services, evaluating tenders on an ability to 
reach agreed outcomes rather than a focus on lowest cost, would enable care providers to release their creativity 
and business acumen to drive up standards and respond to customer aspirations. Every year we review 100 % of 
domiciliary care tenders documents on OJEU in almost all cases cost per hour is one of the key determinants. To 
realise positive change the Bill and or subsequent guidance must tackle this problem. 
 
7.4. Assessing providers on their support in the community, whether they have achieved a reduction in 
falls, met service user outcomes, decreased hours of care or reduced the level of hospital visits would place the 
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emphasis on the long term well-being of individuals in receipt of care. Providers who achieve outcomes could be 
rewarded financially or through increased referral.  
 
8. (25.) Does the draft Bill promote greater integration between health, social care and housing 
around hospital discharge? 
 
8.1. The Bill goes some way to improve the integration between health, social care and housing around 
hospital discharge.  However, we would like to see it go further; in particular we are concerned that currently the 
default option around hospital discharge is to put people into residential care.  Once individuals enter a 
residential care setting it is often difficult for them to be transferred back to their own homes.  We would like the 
Bill to enshrine a duty for health, social care and housing to evidence why it is not possible for an individual to 
be returned to their own home and to justify why such a move would promote individual wellbeing. 
 
8.2. We would encourage the Bill committee to look at the work being undertaken in the Wirral around 
hospital discharge.  Mears is one of four social care providers contracted to deliver a 'rapid access' care service 
that aimed to get people discharged within 24 hours. 
 
8.3. When an individual is deemed medically fit for discharge but does not have an existing package of 
home care in place, care plan and risk assessments are completed by a multi-disciplinary team at the hospital. 
Mears receives referrals from this team. Previously the referral could take up to seven days to put in place and 
the person would have to remain in a health and well being bed until the assessment and package was in place. 
This cost an average of £250 per day. The new system means that within 24 hours the client will receive a home 
care package, this will continue for a maximum of 14 days when the care transfers to a more permanent 
arrangement.  
 
8.4. The service takes the pressure off to make a rushed decision about long term care needs. Service users 
feel more comfortable in their own homes and are more able to have a say about their on-going support plans. 

 
January 2013 
  



Draft Care and Support Bill     417 
 
 
 

 
 

Mencap 

Mencap’s response  
 
Introduction 
 
The draft care and support Bill is of critical importance to people with a learning disability and their families. 
For a long time, Mencap has been highlighting examples of failings in the existing legal framework for social 
care and have called for a radical overhaul of the system. We believe that the draft care and support bill is a 
sound starting point in addressing these issues. However, if we are to create a legal framework that is fit for 
purpose for people with a learning disability, their families and the wider society, we need to make some 
improvements, and our response to the joint select committee’s inquiry sets these out. There also needs to be 
urgent action taken to address the existing funding crisis in adult social care.   
 
Mencap strongly supports the joint submission to this inquiry from the Care and Support Alliance (CSA), of 
which we are a member, and our response should be read in conjunction with the response from the CSA.  

General  

Question 1. Mencap believes that the current framework for adult social care is overly complex, confusing and 
letting down the very people that it was designed to support. We therefore welcome the introduction of the draft 
Bill.  
 
As it stands, we see a lot of potential improvement that could come about through the Bill. However, as much of 
the Bill introduces regulations that are yet to be drafted it is difficult to understand the full potential impact. We 
hope that the Government will publish and consult fully on all regulations.  
 
On part 1 of the Bill, our main concern, which we share with our colleagues in the Care and Support Alliance, is 
the omission of advocacy support for individuals and young carers/parent carers. Advocacy services are crucial 
to the lives of people with a learning disability, yet advocacy services across the UK have been subject to 
significant cuts. Mencap is becoming increasingly concerned that where advocacy is not available, the individual 
with a learning disability will not get the care and support they need.  
 
We also share the concerns with the CSA, as to the lack of focus on prevention in the draft bill.  We believe it is 
imperative that local authorities take the lead in preventing people and families from reaching crisis point, 
including those who just miss out in being eligible for state-funded care. Crisis point comes for families when 
they do not get the support they need (eg short breaks), or where the care package no longer meets needs and 
reassessment and implementation of additional support is not done in a timely way. 
 
Question 4. Mencap welcomes the draft bill’s overarching duty on well-being. We urge the Department of 
Health (DH) to support the clause with clear guidance, which specifically shows what it expected from local 
authorities in delivering on this duty. The guidance should also be clear that no one is excluded from this 
principle, no matter the complexity of their needs or their level of capacity.  
 
Question 5. Strong cooperation between social care and health agencies is integral to the experience of an 
individual accessing care and support.  
 
Mencap believes that the draft Bill must go further and address the fact that many people with a learning 
disability have seen delays and/or breakdown of services as a result of care and health services failing to work 
together. This is most commonly experienced during transition from children to adult services. We support the 
proposed duty on local authorities to make arrangements to ensure cooperation between the officers within the 
local authority. However, we believe that the statute should place a legal requirement on local authorities to 
identify a lead person within the authority who is ultimately responsible for internal coordination.  
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Mencap echoes the issues raised by the CSA in relation to the integration between social care, health and 
housing services.   
 
Mencap believes that one of the greatest barriers to successful joint working is the separate funding streams for 
each body. Our report “Out of Sight”162, into the abuse found at the Winterbourne View Assessment and 
Treatment centre, highlighted the adverse incentives on local authorities to take on the funding of adults with 
behaviour that challenges, so they can leave institutions like Winterbourne View. Individuals who have complex 
needs often require significant packages of care as well as intensive management by social services. Sadly, people 
often end up in institutions like Winterbourne following long running disputes over who will fund the care they 
need, particularly when Continuing Health Care services are involved. Integrating budgets for care and support 
with health services would have a positive impact on this situation. Until the funding streams are pulled 
together, the Department of Health should place a clear legal definition of Continuing Health Care on the face of 
the Bill.  
 
The extensive use of out of area placements in providing specialist services, is also symbolic of the lack of joined 
up working between social care and housing. Too often people are relocated to services which are far from 
families and circles of support, because the local authority believes that there are no services in the area or that it 
would be cheaper to move them out. Alongside the joining of funding streams, Mencap believes that both 
departments need to have a better understanding and knowledge of each other and have a clear understanding 
of what their role is.  
 
Question 7. There are numerous examples of poor practice, including the use of telephone assessments to screen 
people out of the needs assessment, and where financial assessment is undertaken before applying eligibility. 
Mencap believes that it would be a sensible idea to have supporting guidance to the Bill setting out the order of 
the assessment process. We believe that this should be in the following order: needs assessment, application of 
eligibility, financial assessment, service planning and implementation of the package.  
 
There should be clear guidance on timescales for assessment, to end unreasonable delays which often results in 
deepening crisis for individuals and families. 
 
Question 8. As it stands, the draft Bill does not go far enough to ensure individuals are adequately involved in 
the assessment and care planning processes. Mencap believes that service users should not just be consulted, 
they should be actively engaged throughout the process. Mencap recommends that in the relevant clauses the 
word ‘consult’ should be replaced with the word ‘involve’ as this will emphasise the importance of full and 
meaningful engagement. Furthermore, the clauses in the Bill should seek to remove barriers to involvement for 
people with Profound and Multiple Learning Disabilities (PMLD), who often do not use verbal 
communication163. With the appropriate support and specialist advocacy services, people with PMLD can be 
meaningfully involved in decision making.  

Responsibilities of local authorities  

Mencap supports the response of the CSA in relation to questions 9 and 10.  
 
Question 11. Commissioning practices are central to promoting quality. In order to drive quality of services, 
commissioners must focus on the quality of the provider, rather than how much they charge. Specialist services 
providing high quality care are not the cheapest and we have seen these services undercut by other providers 
who provide generic care at a lower cost. The draft Bill and supporting regulations must promote quality, not 
just cost.  
 

                                                       
162 Mencap & Challenging Behaviour Foundation, Out of Sight; Stopping the neglect and abuse of people with a learning disability (2012) 

163 Definition of PMLD found in appendix.  
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Local authorities must improve their planning and prepare for future demand.  At a consultation event for the 
Law Commission recommendations, service providers and Mencap local groups shared experiences of poor 
planning by local authorities which led to poor management of funding and a lack of choice of services for 
individuals. There is particularly a poor knowledge of people with a learning disability in local demographics. 
We recommend that the draft Bill should place a duty on local authorities to produce strategic plans identifying 
how they will meet future demand, as well as how they intend to promote diversity and high-quality services. 
This should be supported by a duty on local authorities to keep accurate records of the number of people with a 
learning disability in their area.  

Assessment and Eligibility for social care  

Question 14. High quality care and support begins with a high quality assessment. Furthermore a good 
assessment is a service in its own right as it is a key opportunity for the local authority to provide information 
and advice.  
 
At present the quality of assessments varies across the local authorities, with some people having their 
assessment undertaken by individuals who do not understand learning disability, or where individuals do not 
have access to independent advocacy during the process. Mencap believes that the draft bill must introduce 
regulations that are designed to strengthen the quality of assessments. These regulations should ensure that 
assessments are undertaken by people with the appropriate knowledge and that individuals and families have 
access to independent advocacy.   
 
Whilst Mencap believes that the individual should be fully involved in the assessment process, we would be 
concerned if the assessment system was based solely on self-assessments. In order to have a true understanding 
of the individual’s needs and desired outcomes, people with a learning disability and their families would require 
a significant level of professional support and access to independent advocacy.    
 
Question 17. The current charging system varies considerably across local authorities. Since the 2010 local 
government settlement the number of local authorities charging for vital services has increased and the amount 
being charged is increasing.164 As most people with a learning disability are not in work, they are fully reliant 
on financial support through the benefits system, and have fixed incomes. More and more people are therefore 
unable to meet increased charges out of their limited incomes and therefore are forced to turn down the care 
and support they need. Mencap encourages the committee to support the position given by the CSA in relation 
to charging. 
 
Practice in relation to existing guidance varies across England and has led to an unfair system. Mencap believes 
that there should be a national system of charging, which is practiced through either regulation or statutory 
guidance.   

Care Planning and personal budgets  

Mencap supports the recommendations made by the CSA in relation to questions 19, 20 and 21. 

Adult Safeguarding  

Question 22. Too often we have witnessed how failures in safeguarding have led to serious consequences for 
people with a learning disability. For example, the deaths of Francecca Hardwick and her mother Fiona 
Pilkington,165 the murder of Steven Hoskin166 and the recent abuse scandal at Winterbourne View 

                                                       
164 For more information on the pressures on local authorities and how they are responding to the funding crisis see Mencap’s Face the 

Facts report (2012) http://www.mencap.org.uk/face-facts-stop-cuts 

165 Information had not been shared with other agencies by the police, and the police had failed to link together the many complaints or 
recognise the vulnerability of the family (Leicester, Leicestershire and Rutland Safeguarding Adults Board, 2008) 
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Hospital.167 Mencap therefore welcomes the movement to address failures in the current system in this section 
of the draft Bill. However, we need to build upon the proposed clauses and make them stronger. Mencap 
strongly supports the recommendations made by the CSA in relation to safeguarding. 

Prevention of abuse 

In addition to the issues raised by the CSA, Mencap wants to highlight further the role that local authorities 
should play in preventing abuse.  
 
Thorough assessments, proper care planning and commissioning of services which truly meet a person’s needs 
will have a crucial role in preventing a person being put at risk of abuse and neglect. Too often poor decision 
making in relation to a person’s care and support package places people at a greater risk of abuse. We would 
urge that the legislation and guidance ensures local authorities and health authorities reflect on their own 
practice, so that the decisions they make about the person with a learning disability’s care and support does not 
contribute to or cause the person to be put at risk of abuse. An illustration of this would be commissioners 
taking note of what was said in the Serious Case Review on Winterbourne View168 – ‘Hospitals for adults with 
learning disabilities and autism should not exist but they do. While they exist, they should be regarded as high 
risk of receiving abusive and restrictive practices within indefinite timeframes’ – and deciding not to send a 
person with a learning disability to a place like Winterbourne View, ensuring the person can access personalised 
support and services close to home. Mencap has often highlighted the responsibility of Commissioners in 
ensuring people who they have placed out of area are protected from abuse. A way to ensure that this happens 
would be to place a legal requirement on the commissioning authority to visit the individual regularly or 
commission independent regular visits.  
 
Question 23. It is very important that all those who have played a part in the neglect or abuse of a person with a 
learning disability are properly held to account. New offences of ill treatment and wilful neglect were brought in 
by the Mental Capacity Act 2005 and there is existing legislation around corporate liability (eg. corporate 
manslaughter). However, it appears there may be a gap in the legislation regarding corporate neglect and abuse. 
In the recent Winterbourne View criminal case, frontline support staff were charged and convicted for the abuse 
and neglect of peole with a learning disability, however no-one higher up in the organisation (eg. the managers, 
board members) were held to account despite it being widely documented that their actions (or in-action) had 
clearly played a role. We think it is important there is no gap in the legislation and would welcome this being 
looked out in more detail, and gaps in legislation filled. 

Transition  

Question 24. Mencap welcomes the incorporation of transition in the draft Bill, as this aspect of the social care 
system is causing serious problems for people with a learning disability and their families. Whilst the draft Bill 
attempts to bring clarity and provide adult services with stronger powers, we remain concerned.  
 
As it currently stands the draft Bill will provide transitional support only for those young people who receive 
services under Section 17 of the Children’s Act, 1989. However, young people with a learning disability may also 
receive services under the Chronically Sick and Disabled Persons Act, 1970, or through other means, including 
educational settings, and they would not be eligible for the transitional arrangements under this Bill. This must 
be urgently addressed.  
 

                                                                                                                                                                         
166 Relevant information was held by social services, the police, the health service and the housing association. Put together, this 

information might have saved Mr Hoskin (Cornwall Adult Protection Committee, 2007) 

167 The multi-agency response was ineffective. When the policy and procedures were invoked, there were missing elements, including a 
shared multi-agency safeguarding objective and information sharing and retention (Serious Case Review, South Gloucestershire 
Safeguarding Adults Board 2012).  

168 Serious Case Review, South Gloucestershire Safeguarding Adults Board 2012 
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Currently transition services centre on the assumption that young people with a learning disability will continue 
to live with and receive significant amounts of support from their families. The draft Bill needs to be 
strengthened to require local authorities to provide transition services which are aimed at promoting 
independence, including support to move towards work and independent living.  
 
The provision in Clause 43 regarding continuity of children's services into adulthood until alternative provision 
is required might prove to be a block on independent living. Whilst the principle is welcome, delays in the ability 
of people with a learning disability to access adult provision could prevent them from developing independence. 
Therefore, national timeframes should exist to ensure that any delay in transitioning to adult services is 
minimised and will not be lengthy enough to undermine someone's progress towards independence. 
 
We are very concerned about how this draft Bill will work with the Children and Families Bill. All children with 
a learning disability will have a special educational need and many will be eligible to receive social care. 
Therefore, the reforms to both systems will be felt by this group and it is essential that they are co-ordinated and 
jointly planned for. Mencap also understands that Care and Support Plans (CSPs) have been developed to be 
able to slot into other plans and welcomes the fact that this engenders a potential for CSPs to form the Care part 
of an Education, Health and Care Plan (EHCP). We would, however, request greater clarification of this 
arrangement. Due to the interdependence of education and social care mentioned above, if someone loses their 
Education Health and Care Plan (EHCP) because they are not participating in education or training, their social 
care provision might similarly change. The fact that EHCPs run from birth to 25 means that the transition from 
children's to adults' services must be done in a way that does not disrupt the provision they receive over this 
period and that, throughout this period, major transitional assessments should be co-ordinated across both 
education and social care. For example, Mencap would welcome a duty on local authorities to conduct a pre-18 
child’s needs assessment in conjunction with a re-assessment of an EHCP. 

Eligibility criteria 

The current system of eligibility is interpreted differently in the 152 local authority areas in England. They each 
have their own eligibility criteria resulting in situations where an individual may be found not eligible as they do 
not meet their authority’s criteria, but someone with the same needs in a neighbouring authority is found 
eligible and receives services; a point made by the Dilnot Commission.  
 
This has several knock on effects; firstly it prevents people moving freely to other areas, secondly it has made the 
system confusing for people using it or in need of support, and  it has created unfairness. The Government 
should seek to create a national system of eligibility, which is aimed at removing this unfairness. We believe that 
a national minimum level of eligibility should be set to the equivalent level of ‘moderate’ under the current 
criteria.  

Registers of Disabled People (clause 49) 

One of the greatest problems for strategic planning is the fact that local authorities do not have accurate records 
of the number of people with a learning disability in their area. Although registers were not always used to their 
full extent, they do provide many local authorities with a function that collects core data. If we lose registers, we 
stand to lose existing and future knowledge of demographics. 
 
Whilst this clause offers a power for local authorities to keep registers, Mencap is concerned that this is not 
strong enough to protect the functions that registers provide. Mencap believes that the Government needs to 
explore how the future statute can encourage better recording of numbers of people with a learning disability to 
enable better strategic planning.  

Social care funding 

Mencap is deeply concerned about the financial pressures on local authorities to meet existing need. We have 
clear evidence which shows that local authorities are struggling to cope with the reduced funding from central 
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Government and increasing demand on services. In the last year alone, Mencap has published two reports on 
the impact of cuts to care and support services on people with a learning disability.  
 
Our ‘Stuck at Home’ report169 into the provision of day services showed that in the past three years 1 in 3 local 
authorities closed day services, and 1 in 4 people with a learning disability spend less than one hour outside of 
their home everyday, showing that people are not always being offered meaningful alternatives.  
 
Analysis of the last three years of local authorities’ spending on adult social care highlighted the increasing scale 
of cuts in spending, with 73% reducing their social care budget between 2011/12 and 2012/13.170 This research 
supports findings of the Local Government Association (LGA) which  has identified an impending funding 
crisis in the next 10 years should funding levels not be increased. Without urgent reform of how adult social care 
is paid for, the LGA says a £16.5bn shortfall between service costs and funding would exist by 2020.171 
Mencap, along with the other members of the Care and Support Alliance, look to the joint committee to make a 
strong statement in support for the call of additional funding for adult social care to ensure disabled and older 
people and their families can live with dignity.  
 
Alongside additional funding, there is a need for tighter governance around how the funds are spent. This need 
has been illustrated by the reductions in social service budgets at a time where the Government as increased 
funding at the national level.  

Conclusion  

The legal framework supporting adult care and support has long needed reforming. Mencap believes the draft 
Bill has the potential to transform the existing system, addressing unfairness and modernising the system. We 
do, however, believe that this is a once in a generation reform that needs to be right, and so we have identified a 
number of areas in the draft Bill that need to be improved. We hope the Committee will give these consideration 

 Appendix 1 - Understanding profound and multiple learning disabilities 

Learning needs. Like all of us, people with profound learning disability will continue to learn throughout their 
lives if offered appropriate opportunities. Such opportunities must take account of the fact that most people are 
likely to be learning skills that generally appear at a very early stage of development. For example, cause and 
effect, such as pressing a switch to make something happen, or turn-taking, such as rolling a ball between two 
people. Learning is also likely to take place very slowly. For example, some people may have a very small short-
term memory and so will need the opportunity to encounter events many times before they become familiar. 
Constant repetition and a great deal of support will be needed to generalise learning into new situations. 
Supporting the learning needs of a child or adult with profound and multiple learning disabilities also needs to 
take account of any additional needs, such as sensory needs (see sensory needs section), so that the best 
approach to learning can be established. 

Communication needs. Many people with profound and multiple learning disabilities rely on facial expressions, 
vocal sounds, body language and behaviour to communicate. Some people may use a small range of formal 
communication, such as speech, symbols or signs. However, some people with profound and multiple learning 
disabilities may not have reached the stage of using intentional communication, and they may rely on others to 
interpret their reactions to events and people. Most people are also likely to find it difficult to understand the 
verbal communication of others. Some people will rely heavily on the context in which the communication takes 
place, such as the clues given by a routine event. It is important that those who support people with profound 

                                                       
169 Mencap, Stuck at home: the impact of day service cuts on people with a learning disability (2012) 

http://www.mencap.org.uk/dayservicecuts  

170 See 3. 

171 Local Government Association survey results – June 2012 
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and multiple learning disabilities spend time getting to know their means of communication and finding 
effective ways to interact with them. 

Physical needs. Some people described as having profound and multiple learning disabilities are fully mobile. 
Many may use a wheelchair. Others have difficulty with movement and are unable to control or vary their 
posture efficiently. These individuals will need specialised equipment to aid their mobility, to support their 
posture and to protect and restore their body shape, muscle tone and quality of life. It is vital that people with 
physical needs have access to physiotherapy, occupational therapy and hydrotherapy, and that their carers 
receive training to enable them to manage their physical needs confidently on a day-to-day basis. 

Complex health needs. There is a wide range of conditions that children and adults with profound and multiple 
learning disabilities may have, such as complex epilepsy. An increasing number of people are described as being 
‘technology dependent’, which may mean they need oxygen, tube feeding or suctioning equipment. Some people 
have conditions that are described as ‘life-limiting’. Others have fragile health and may be susceptible to 
conditions like chest infections and gastro-intestinal conditions. Skilled support may be needed for feeding and 
swallowing, as good nutrition is a vital part of achieving good health. Many people may experience a 
combination of medical needs and need access to specialised health support to ensure the holistic management 
of these conditions. 

People with profound and multiple learning disabilities experience the same health conditions as the rest of the 
population. The challenge is about how these conditions are identified in people who may not be able to 
communicate their symptoms easily. For example, it is very important to develop effective ways to recognise and 
manage pain. It is crucial that a proactive approach is taken to ensure that each person is able to achieve the best 
possible health they can, for example, by arranging annual health checks and support to access general health 
care. 

Sensory needs. Special attention needs to be given to the sensory needs of people with profound and multiple 
learning disabilities. Many people have some degree of visual and or hearing disability or a combination of both. 
Some people’s sense of taste or smell may be affected by the drugs they are prescribed. Other people may be 
hypersensitive to touch. It is essential to know as much as possible about a person’s vision, hearing and other 
senses in order to develop the most effective way to approach their learning and communication needs. 

Understanding behaviour. Some behaviour that is seen as challenging may arise because little attention has been 
given to other needs. It should never be assumed that certain behaviours are just part and parcel of having 
profound and multiple learning disabilities. For example, a behaviour that services may see as challenging, such 
as pushing people, may be an attempt to communicate a need. Other changes in behaviour may be due to 
undetected health needs, such as scratching the face because of a toothache. However, some behaviour will be 
because people are simply doing things that they enjoy, for example putting a hand under the tap to enjoy the 
feeling of running water. The important thing is to understand what the behaviour may mean and to respond 
accordingly, such as checking out any possible health causes or making changes in the environment. 

Mental health needs. The mental health needs of individuals with profound and multiple learning disabilities are 
often not considered. For example, someone who becomes very quiet and passive may be seen as having 
improved their behaviour when in fact they are depressed. Research suggests that people with profound and 
multiple learning disabilities may be more susceptible to mental health conditions than the rest of the 
population. It is important that careful attention is given to these needs and that the right treatment and support 
is found to meet them. 

Profound and multiple learning disabilities and other syndromes or conditions. There are many other 
conditions and syndromes used to describe people, some of whom could also be described as having profound 
and multiple learning disabilities. Conditions and syndromes that are more usually associated with profound 
and multiple learning disabilities include Rett syndrome, Tuberous Sclerosis, Batten’s Disease and some other 
rare disorders. However, some people who are described as having autism and Down’s syndrome may also have 
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the combination of profound learning disability and one or more of the needs we have discussed – therefore, 
they could equally be described as having profound and multiple learning disabilities. 

Support needs. All children and adults with profound and multiple learning disabilities will need high levels of 
support from families, carers and paid supporters. This will include help with all aspects of personal care, such as 
washing, dressing and eating, as well as ensuring that each individual has access to high quality and meaningful 
activity throughout their lives. Those who offer this support will need access to good quality and appropriate 
training, especially around particular skills. For example, on particular feeding needs and communication 
approaches. Good support is person-centred, flexible and creative to enable the person with profound and 
multiple learning disabilities to learn and to achieve their full potential. 

January 2013 
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Midland Heart 

1.  Introduction 
 
Midland Heart welcomes the opportunity to feed into the Joint committee pre-legislative scrutiny of the draft 
Care & Support bill. This impact of the bill will have very important implications for the most vulnerable as well 
as for service providers alike.   
 
We are on the whole supportive of the consolidation, clarification and modernisation of existing law and the 
increased emphasis on outcomes.  
 
2.  Midland Heart 
At Midland Heart we believe that every customer should be able to live in an environment they can afford; 
where they feel safe; are empowered; can shape services; and in which where appropriate their care and support 
needs are met. 

We use our resources to respond to local need, championing local causes whilst delivering the benefits of a larger 
organisation, ensuring a voice for customers at a national and regional level. We operate in 54 Local Authority 
areas working alongside our customers and their communities to understand the issues and find lasting 
solutions. Our work involves, supporting those who need help to live independently, assisting in regenerating 
communities and helping an individual to discover their own abilities just as much as it involves providing and 
maintaining homes for more than 70 000 people.  

Midland Heart is one of the largest housing, care and regeneration groups in the country with over 33,000 
homes and the largest based in the Midlands. This includes nearly 22,000 general needs properties; over 2,000 
shared ownership homes and a significant care and support provision of nearly 6,500 units. Every year we invest 
more than £100 million in improving homes, building new ones and making neighbourhoods more desirable 
and sought after places to live in. 

Housing is a key issue in respect of wellbeing. Social Housing traditionally accommodates and supports some of 
the most vulnerable in society, on the lowest incomes, with higher health inequalities and the potential for high 
care needs. Within this sector many customer journeys to independence will be gradual, and often interventions 
only slow down an inevitable deterioration in their conditions. Planned approaches to managing the future 
health and social care needs will inevitably require engagement with the housing sector. 
Our supported housing sector provides accommodation, care and support for homeless, including those with 
complex needs, older persons, those with mental health and learning disabilities 
 
Housing problems are frequently cited as a reason for a person being admitted or re-admitted to hospital. 
Finding appropriate accommodation and move-on housing will play a major role in supporting wellbeing 
initiatives. Keeping people independent for longer, and speeding up discharge back to the community from 
secondary care.  Lack of suitable supported housing can impede access to treatment, recovery and social 
inclusion. 
The Midland Heart Way is to help transform lives and communities through housing, care and more!  

3.   Our Response 
 
3.1 General 
 
The following sets out our key concerns:  
 
• addressing the funding crisis in adult social care - the importance and urgency of this has been well 
documented. This is a key priority which needs to be resolved.  
• strengthening the role and integration of housing within the draft Bill 
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We are concerned that the bill does not adequately reflect or support the very positive focus on prevention and 
the inclusion of housing as a key partner. We would like to see this strengthened and taken forward by the bill, 
particularly where it relates to the health and social care development of integrated services and joint/pooled 
funding. In particular, we would like to see more direct reference to housing services and the contribution to 
care and support these provide, their role in prevention and in supporting re-ablement. This could be achieved 
through more references to housing services; the involvement of local housing authorities and of housing and 
support providers. 
 
There are numerous reports and evidence that detail the importance and effectiveness  
of housing based services. Research by Cap Gemini for the DCLG found that £1.6bn of housing related support 
services generated savings of £3.4bn to the public purse, including to health and social care by avoiding more 
costly acute services. An estimated £315m is saved from health and social care budgets every year from 
investment in housing related support services. http://www.housing.org.uk/idoc.ashx?docid=e7643276-2820-
4d46-97d2-7081b4a2edf5&version=-1 
 
Housing plays an important role in creating and developing healthy and sustainable communities, provides 
direct health prevention measures and helps to maintain people’s independence. Indeed The Home Cure report 
by Demos examines whether, through changes to delivery, out-patient home care programmes can achieve better 
outcomes. Introduced in the 2000s to reduce ‘bed-blocking’ in hospitals, evidence now suggests that effective 
reablement can facilitate swifter discharge and reduce the need of ongoing home care support by up to 60 per 
cent. The savings to both health and social care services are substantial; but in reality performance is patchy. 
This report finds that reablement services could benefit from deep structural changes to how they are delivered. 
Home recuperation programmes need to become more personalised, The Home Cure recommends that 
reablement services have a wider focus on activities outside the home and that they must endeavour to build 
networks in order to sustain their initial positive impact. It argues that social housing providers are an untapped 
resource in addressing these priorities – as both a partner to existing home care teams, but more radically, as an 
alternative reablement provider ( http://www.demos.co.uk/publications/thehomecure). 
 
Appendix one provides an example of where we are using technology (Tyze) to provide a bridge between 
community, care and heath professionals.  People are increasingly using technology as a means of 
communication, particularly those groups that are more marginalised and vulnerable. There are many cases of 
people tackling issues such as isolation by developing their IT skills to keep in touch with family, as well as using 
the internet to keep up with local information on health, transport and receive appointment reminders. In order 
to provide this digitally inclusive network around someone there needs to be an integrated approach from 
housing, care and health sectors.   
 
Midland Heart in conjunction with Hereford Local Authority also provides specialised accommodation and 
support to people with profound learning disabilities and challenging behaviours. The service is highly 
personalised and tailored to offer choice and enable those individuals to live in the community rather than 
institutionalised settings.  
 
3.2 Key amendments to the draft Bill 
 
Changes are required if we are to directly improve local integration with the housing, care and support sector. 
These amendments are needed to ensure local authorities address both housing needs and the role of specialist 
housing and related adaptation and support services in their Joint Strategic Needs Assessments, local care 
market statements and local commissioning plans in meeting local priorities and improving health and 
wellbeing. There needs to be an alignment of costs and benefits and a method to capture outcomes. 
 
Local authorities and local NHS should work together with housing providers to understand where costs build 
up in different parts of the care and health system, and to recognise how housing solutions, such as specialist 
housing, adaptations, housing-related support and home-based care services, can take the pressure off local 
hospitals and residential care homes. There needs to be integrated care pathways, much talked about but not 
typically delivered. 
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Our amendments aim to drive a more sustained approach to funding these services though NHS, housing and 
social care budgets to commission more integrated services. They would also improve communications between 
frontline housing, health and care staff. Our amendments include: 
 
a) Definition of well-being 
 
• The definition of well-being must include having access to safe and settled accommodation 
• Any definition of services for care and support must include specialist and accessible housing and 
related services 
• The duty to prevent needs for care and support must ensure commissioners encompass housing and 
support options as part of the local offer around preventative services. There needs to be joint commissioning of 
accommodation and services.  
 
We welcome the draft Bill’s underlying principle, that local authorities must promote an individual’s well-being. 
We feel that this is crucial to ensuring a more effective care system, which focuses on prevention and early 
intervention promoting independence rather than responding to someone’s needs once they hit crisis point. 
 
The first clause of the draft Bill, which provides a definition of well-being, sets the context for all the provisions 
which follow. It is therefore essential that the definition fully reflects all elements which contribute to a person’s 
well-being and ability to live independently. As drafted, Clause 1 of the draft Bill covers a person’s physical and 
mental health, control of their day-to-day life and their personal relationships however it fails to cover a 
fundamental part of everyone’s life, their home.  
 
Specialist, accessible or adapted housing is integral to the provision of social care. Housing, unlike amenities 
such as transport and leisure facilities, can directly deliver care and support services. Appropriate housing with 
care and support can enable people to remain independent and receive health, social care and support services 
in their home rather than have to move to more institutional settings, including hospital. Delivery of 
preventative services to people as they age or their needs change can reduce or slow the need for more intensive 
and expensive support services and interventions.  
 
We believe that the definition of well-being should include having access to safe and settled accommodation so 
that individuals are able to live independently in an accessible home which can be adapted to fit their needs. 
By including this in the definition we can make sure that local authorities recognise this need home as a vital 
part someone’s well-being. 
 
For this reason, we suggest an amendment to Clause 1, to include having access to safe and settled 
accommodation in the definition of well-being. Amend Clause 1(2) page 27 by inserting “(h) having access to 
safe and settled accommodation” after bullet “(g) the adult’s contribution to society”.  
 
Whilst housing is often seen as a key element of well-being, time and again we see it omitted from primary 
legislation.   
 
b) Clause 4 
 
While the draft care and support Bill creates a framework and environment more conducive to integration of 
local services, it does not guarantee it. We are particularly supportive of Duty 4 in the draft Bill, which promotes 
general co-operation between the local housing authority and the adult social services departments. Adult social 
services departments and housing departments should work together to identify gaps in specialist housing 
provision, to establish and maintain a register of adapted and accessible housing as part of their oversight of the 
local care market. A clear, up-to-date understanding of specialist local housing stock will also help authorities 
manage and respond to the impact of the Welfare Reform Act on residents in specialist housing with care.  
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However, the draft Bill lacks a similar duty for co-operation between health and housing. Gaining local support 
for such specialist housing and related services means local partners need to align priorities and funding streams 
across a number of different organisations and service areas to deliver the capital and revenue invested required. 
For example, a particular scheme of high value to social care may not have been identified as high priority for 
the local housing need. In the same terms, the social care team may not prioritise a particular housing scheme as 
it does not meet immediate high care priorities, however the preventative services within the scheme will deliver 
considerable savings to health budgets. For example quicker discharge from hospital and preventing 
readmissions as well as reducing the need for residential care. A key failing is the silo working of health, social 
care and housing. Our work to support quicker hospital discharge has demonstrated the failings of the system 
and current funding arrangements. 
 
For this reason, we suggest an amendment to Clause 6, which puts a duty on Local Authorities to recommend 
the most relevant service for the patient’s circumstances, rather than simply using a ‘one size fits all’ approach. 
Amending Clause 6(2) (page 31) by inserting “(c) housing options (or housing-related provision) for meeting 
adults’ needs for care and support” after “(b) provision to meet carers’ needs for support”, would reflect this, and 
would encourage clinical commissioning groups and health and wellbeing boards to see specialist housing and 
related adaptation and support services as part of the solution when considering an individual’s care and support 
needs.  
 
It is about a new way of service delivery based on outcomes not on the first point of access or silo working. 
 
c) Clause 3 
 
We support the duty Clause 3 puts on local authorities to ensure their local care market is  
diverse and offers choice to those who need it. However, the definition of ‘care and support services’ must be 
amended to ensure local authorities include specialist housing, accessible housing and housing related support 
in their mix of services. This will encourage local commissioning structures to provide a joined up care and 
support service, encouraging better coordination between housing, care and health services to get people home 
from hospital quicker, to help people receive care and support in their own home rather than moving to a care 
home, and to prevent avoidable falls and accidents in the home which result in admission to hospital or 
residential care. 
 
We therefore suggest an amendment to clause 3(5) page 29, after bullet “(b) services for meeting carers’ needs 
for support.” insert “(c) housing options for meeting adults’ needs for care and support”. The Health and Social 
Care Act 2012 does not explicitly reference housing and consequently housing providers are struggling to 
engage with the new local structures. We believe that it is crucial to include this amendment to ensure that 
specialist housing and related adaptation and support services is fully integrated in the local care market. 
 
d) Embedding prevention 
 
To ensure approaches that promote support within communities are embedded the draft Bill should be 
strengthened by including specialist housing as one of the services used to prevent a need for care and support 
(clause 7). 
 
The White Paper highlights the importance of supporting people to retain their independence for as long as 
possible and identifies housing as a key part of this. It acknowledges the role that aids and adaptations play in 
helping people stay independent in their home for as long as possible as well as identifying the need for local 
authorities and the NHS to consider housing needs and resources when assessing the needs of their local area.  
 
The Dilnot Commission Report recognised, integrating housing, health and care is essential to delivering 
preventative services that deliver better outcomes and the White Paper says, “fragmented health, housing, care 
and support are letting people down. A failure to join up also means that taxpayers’ money is not used as 
effectively as possible, and can lead to increased costs for the NHS.” 
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We propose amending clause 7 (2) page 32, after “(b) the importance of identifying adults in the authority’s 
area with needs for care and support which are not being met”, insert “(c) the importance of identifying 
housing options required to exercise that duty”. 
 
Clause 7 should be amended to include housing and housing related support services as one of the areas used to 
prevent a need for care and support. This would allow local commissioners to ensure individuals at risk are able 
to live safely. 
 
Whilst embedding prevention is crucial, this needs to be accompanied by appropriate funding. We are seeing 
levels of supporting people funding diminishing at rapidly increasing rates year on year. 
 
In addition, in order to deliver on the bill we need to ensure that staff are trained to the right levels across the 
sector. This is important if we are to avoid another Winterbourne. We are seeing a ‘race to the bottom’ as 
funding levels are substantially cut. 
 

3.3 Responsibilities of Local Authorities and Assessment & Eligibility  
 

Local authorities and local NHS bodies should offer a needs assessment, which identifies  
 
any potential inaccessibility to the patient’s home and the ability to deliver care and support in the patient’s 
home. This would also have the result of improving communication between frontline housing support staff and 
hospital staff through senior management leadership. 
We are supportive of the principles of a national threshold for eligible needs but want to see more detail about 
where the threshold will be set and how it could work e.g. the portability of assessments.  Especially, given the 
challenges of funding.  
 
In addition, Mandatory Disabled Facilities Grants (DFGs) are available from local Authorities subject to a means test 
and for essential adaptations to give disabled people better freedom of movement into and around their homes, and 
to give access to essential facilities within the home. They are essential to the Care and Support of disabled persons to 
reduce the costs of care and to prevent admission to residential care. Funding for this grant sits outside of social care 
legislation. 

The new Care and Support Bill and the Housing Grant Act place different emphasis within the assessment 
process taking account of the customers wishes rather than what is necessary and appropriate in terms of 
decisions made. Also there could be a situation whereby the Care and Support Bill is at odds with the 
requirements imposed by the Housing Grant, Construction and Regeneration Act 1996.  
 
The proposal for the assessment of need is predicated upon the premise that the recipient is best placed to judge 
their wellbeing and assessments take into account their wants and wishes. The bill needs to offer further clarity 
on this to avoid legal challenge. 
 
Many authorities contribute or top up a customers contribution for a DFG  under responsibilities and duties 
within the Chronically sick Disabled Persons Act 1970. It is proposed that this financial contribution continues 
within the new legislation, this needs to have some guidance to ensure consistency. 
 
3.4  Safeguarding 
 
We would like to reiterate that we welcome the statutory basis for Safeguarding Adults Boards. We would like to 
see the local housing authority considered as a vital partner in that structure, both in their own capacity and as a 
key link to the wider housing provider network in local areas. 
 
3.5   Discharge of hospital patients with care and support needs 
 
The draft bill fails to make the links with housing options such as accessible housing, specialist housing and 
housing-related support. Schedule 2 on the discharge of hospital patients with care and support needs requires 
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an amendment to clause 3 (1) (page 87). Insert “(b) whether the patient has needs for home adaptations and 
housing-related support” below “(a) whether the patient has needs for care and support”. However, if the 
overall Bill definition of “care and support” were amended to include specialist housing and related 
adaptation and support services, this amendment would not be required. 
 
This should also take into account the needs of individual in-patients who without the co-operation of social 
care and housing may find their tenancies and thereby their homes at risk. This in turn can delay discharge and 
undermine future independent living.   
 
Appendix One – Tyze - The impact of housing on health and social care 
 
Tyze – the bridge between community, care and heath professionals 
 
People are increasingly using technology as a means of communication, particularly those groups that are more 
marginalised and vulnerable. There are many cases of people tackling issues such as isolation by developing their 
IT skills to keep in touch with family, as well as using the internet to keep up with local information on health, 
transport and receive appointment reminders. In order to provide this digitally inclusive network around 
someone there needs to be an integrated approach from housing, care and health sectors.   
 
Midland Heart are piloting a new person centred system that can help establish and maintain a circle network of 
support. The online network called Tyze is a secure closed system that provide a valuable link between family, 
friends, carers and health professionals for the benefit of the individual. The network is designed with key 
functions to strengthen communication, coordination, contribution and sharing of information with the 
network. Although designed as a carer’s network, Tyze can help individuals connect with their network virtually. 
Unlike other social network tools, the only way to access a Tyze network is if you are invited in, enabling the 
network to remain safe and secure.  
 
The key tools of Tyze network are: 
 
• A shared calendar to manage visits, appointments and to set tasks; those in the network can always be 
aware of important appointments, help coordinate and complete tasks like planning travel arrangements or 
going grocery shopping - ultimately sharing the care and support. 
• A message board to keep in touch, share important information and stories; one simple message you 
can reach a whole network so everyone can always be aware of the latest information and wellbeing of the 
individual. 
• The ability to upload photos and videos; people in the network can share photos of activities and 
holidays which helps to monitor someone’s wellbeing and celebrate the life of the person.   
• Store critical information files; upload information that a whole network can view such as grocery 
shopping lists, emergency contact phone numbers or symptom guidance.  
• A private vaulted area restricted to certain people; an area which can be used to store sensitive files; 
health records, care plans or legal documents. 
 
Our Tyze pilot is evaluating the experience of older persons, people with learning difficulties, mental health 
issues, homeless and vulnerable customers living in the community. The evaluation of Tyze concentrates on the 
improved outcomes for these groups ultimately to improve a person’s quality of life. Midland Heart are 
monitoring direct outcomes such as increased communication between the network, sharing of information and 
people contributing to someone’s care and support by taking on tasks. 
 
January 2013 
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Mind 

Thank you for the opportunity to give evidence to the Joint Scrutiny Committee earlier this month; it was good 
to hear these issues the subject of so much in-depth discussion and I thought that your questions touched upon 
some very important points. 
 
There was one area in particular that I felt we didn't get an opportunity to discuss in as much detail as would 
have perhaps been helpful, and that is the new definition of Section 117 aftercare that is included in the Bill. 
I know that you are familiar with S117 and the importance of the support that it provides to people at a very 
vulnerable time, when they are discharged from hospital after being detained under a section of the Mental 
Health Act. Previously, a working definition of S117 has been adopted, stating that S117 services are those that 
help to prevent a person's readmission to hospital. This current position works well in practice, allowing people 
access to the services they need, whether from the NHS, social care or both, and reducing long-term costs by 
preventing readmission. 
 
Under the draft Bill as it stands, the definition is extended to state that these services must also meet a need 
'arising from the mental disorder of the person concerned'. In practice, it can be very difficult to establish which 
needs arise directly from an individual's mental health problem and which don't. We are concerned that 
narrowing the criteria for aftercare in this way will lead to disputes over what constitutes S117 care, causing 
delays in the provision of services, distress for the people concerned and leaving them eligible to be charged for 
care that is essential to prevent their readmission to hospital. For example, under this new definition it seems 
likely that many local authorities will begin to charge for accommodation or residential care needed to prevent 
readmission to hospital, as it could be argued that the need for accommodation does not arise directly from a 
person's mental health problem. People would have to go through difficult financial assessments while being 
discharged from hospital, with some likely to refuse crucial elements of their care that they worry they will be 
charged for. 
 
I wanted to email you to reiterate this point because I am concerned that it has not received a great deal of 
attention because it is so specific to mental health. However, this small change could make an enormous 
difference to the outcomes of many people with severe and enduring mental health problems. Mind, Rethink 
Mental Illness, the Mental Health Foundation, the Centre for Mental Health, the Royal College of Psychiatrists 
and the members of the Care and Support Alliance are all agreed that clause 48 should be amended to remove 
sub-section (5)(a) in order to prevent this reduction in S117 care. 
 
January 2013 
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Motor Neurone Disease Association 

The MND Association broadly welcomes the draft Care and Support Bill.  We particularly welcome the focus on 
individual wellbeing as the driving force underpinning the provision of care and support; the focus on support 
for carers including a new right to support; new duties on local authorities to provide information and advice on 
care available; and the introduction of the ‘portability’ of care assessments for people who move from one area to 
another.  
 
The Association is a member of the Care and Support Alliance and we endorse the detailed submission to the 
Joint Committee from the Alliance. We would like to highlight a number of key issues which are of particular 
importance to people with MND and their families. 
 
Firstly, we would like to address the issue of NHS Continuing Healthcare.  People with MND often need access 
to NHS Continuing Healthcare as the disease progresses and they become increasingly dependent on others to 
meet their health needs.  However, access to Continuing Healthcare is patchy and people with MND can 
struggle to access care even when their needs are significant.  We support the call for clause 21(2) of the draft Bill 
to be amended to reference NHS Continuing Healthcare.   It is important that regulations clarify the role of 
health and social care professionals in the assessment process and that the boundaries of responsibilities are 
clear.  
 
Secondly, the White Paper Caring for our Future states the Coalition Government saw “much merit” in 
providing free social to people at the end of life.  The removal of means testing for social care for people in the 
last year of life should mean that people can access services more quickly and enable more people to be cared for 
at home if they so choose.  We urge the Committee to state its support for free social care at the end of life in its 
final report on the draft bill.  We also urge the Committee to ensure that the Care and Support Bill can enable 
this policy to be delivered without the need for further primary legislation.   We have written to you separately 
on this point as part of a coalition of charities campaigning for free social care at the end of life.  
 
January 2013 
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National AIDS Trust (NAT) 

Summary of Recommendations 
 
1. NAT welcomes the focus on the individual, but the new focus on the mental and emotional well-
being of individuals should be expanded. 
 
2. There is a need to restate people’s rights under the Equality Act 2010 in the relevant clauses of the 
draft Bill. 
 
3. Highlight the importance of HIV awareness and training. 
 
4. The right to an independent advocate needs to be included, alongside the welcome right to advice 
and information. 
 
5. The funding and provision of both open-access universal and specialised social care should be 
protected in the draft Bill. 
 
6. Greater clarity about the transparency of the assessments and the right of individuals to be fully 
involved in the process. 
 
7. NAT is concerned about the impact of Clause 20 on preventative and open access services providing 
support to people with support needs and who are subject to immigration control. 
 
1. Introduction 
 
1.1 NAT is the UK’s leading charity dedicated to transforming society’s response to HIV.  We provide fresh 
thinking, expertise and practical resources.  We champion the rights of people living with HIV and campaign for 
change. 
 
1.2 Social care is an immensely important resource for tens of thousands of people living with HIV - both the 
social care accessed through individual FACS assessments, and open-access support often of a preventive nature 
to support people remaining well.  The significance of social care for people with HIV has long been recognised.  
The ring-fenced AIDS Support Grant to local authorities ensured for many years that HIV social care needs 
were explicitly considered and met.  Although since 2010 the ring-fenced grant no longer exists, there remains in 
the Formula Grant a budget line calculated on the basis of local HIV prevalence for 'HIV/AIDS Support'.  There 
are no other condition-specific budget lines for social care for local authorities - an indication of the continuing 
importance in Government policy of high quality social care for people living with HIV.   
 
1.3 NAT has in recent years produced a number of reports relevant to social care172 and the AIDS Support Grant 
and its successor173, and we draw on our findings and conclusions in our response to the Committee’s call for 
evidence on the draft Bill.   
 
1.4 Last year we welcomed the opportunity to respond to the Department of Health’s consultation on the draft 
Bill and responded broadly positively to the attempt to consolidate and clarify legislation around social care. We 
further welcome the chance offered by the Joint Select Committee to respond to your call for evidence on the 
draft Bill, and raise the issues of concern to NAT and people living with HIV. We have responded to some of the 
suggested questions below, as well as responding more generally on different clauses of the Bill. 

                                                       
172 'The Case for Social Care for People with HIV' June 2011; 'Fluctuating Symptoms of HIV' August 2011; and 'HIV Social Care in England' 

May 2012 - all at www.nat.org.uk  

173 'The AIDS Support Grant: Making a Difference?' July 2009; 'Poverty and HIV: 2006-2009' September 2010; 'The impact of social care 
support for people living with HIV' June 2011 
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1.5 NAT has only responded to those questions set by the Committee where NAT directly wishes to respond and 
has something relevant to add to this consultation. 
 
2. Care and Support 
 
1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
 
4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must promote an 
individual’s well-being?  Are there other principles that might be substituted for it? 
 
2.1 NAT welcomes the focus in the draft Bill on the individual’s well-being, stating this upfront is important 
both for those adults and carers that will be assessed under this new system and because it provides a legal 
framework for local authorities to fulfil their duties.  
 
2.2 The definition of well-being stated in Clause 1(2) is helpful, but as ever it is how this is interpreted that will 
be important. The inclusion of physical, mental and emotional well-being on an equal footing is also welcome, 
given the complex needs many individuals face. It is often far easier for instance to assess an individual’s physical 
needs than their mental and emotional well-being. Subsequent versions of the draft Bill or provisions in future 
regulations and statutory guidance will, in our view, need to define how these areas are to be assessed in an open 
and transparent way. People living with HIV are also more likely to be experiencing hidden mental health and 
anxiety needs that are harder to assess than physical needs.  
 
2.3 The continuing focus in Clause 1(3) on an individual adult-centred approach to assessment is welcome, but 
NAT would also like to highlight the need to restate the individual’s rights to non-discrimination on the 
protected grounds set out in the Equality Act 2010 and the need to include reference to an individual’s existing 
human rights as set out in statute. 
 
2.4 Given the weight given in Clause 1(3) to an adult’s views, involvement and participation in the decisions 
made about their care, access to independent advocacy and support is essential for adults being able to navigate 
the system as suggested in this clause. The need for advocacy is even greater for people who come from 
marginalised communities such as the Black African and LGBT communities where we also see more people 
living with HIV in the UK. 
 
2. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and support? 
In particular, will it be effective in clarifying the law on social care? 
 
3.1 NAT believes that the Government in the draft Bill has been partially successful in its aim to clarify the law 
on social care, in that it is clear the ambition is there to reform the system in favour of a more personalised and 
individually focused approach. Yet, in some areas there is a lack of detail and, as has been said elsewhere, little 
focus on the level of resources available to deliver these reforms both in terms of an individual funding their care 
or a given local authority commissioning or providing services. 
 
3.2 We agree that everyone should have the right to an assessment of their individual care needs, and there 
could, and should be a role for Government in setting the eligibility criteria to avoid issues around a post-code 
lottery. However, there also needs to be an equal focus on information, advice and support both in terms of 
preparing for, going through, and understanding the assessment process, as well as part of the open access 
preventative care and support offered to those who don’t meet the eligibility criteria for assessed care. 
 
3.3 NAT welcomes that the importance of prevention is recognised in the draft Bill, but the framework for how 
it should or might be provided, funded, and who has access to it, does not receive the attention it deserves. As we 
mention in our introduction, HIV Social Care is rightly focused not just on the care provided after a Fair Access 
to Care Services (FACS) assessment, but also on keeping people living with HIV, and who need support, well 
and able to live independent lives. The current HIV/AIDS Support funding allocated to local authorities, while 
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no longer ring-fenced, is based on an analysis of local need and HIV prevalence in a local authority area, and 
alongside the Supporting People funding stream should come with a requirement to deliver or commission open 
access support services. These form a key part of the prevention work offered by local authorities. 
 
3.4 In the current Comprehensive Spending Review period up to 2014/15, HIV/AIDS Support funding is set to 
continue to rise, but since 2010 the funding is no longer ring-fenced, potentially leaving specialised HIV services 
under threat and with few national guidelines on outcomes, or how the money should be spent. While in 
principle NAT supports localism we remain concerned that open access services often provided through the 
previous grant system will come under more threat, putting at prevention services. 
 
5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater integration 
within the NHS and with care and support and housing? 
 
4.1 NAT welcomes the duty to co-operate, but would also make it explicit that all parts of the NHS including 
GPs, CCGs, local and national Health Watch, as well as the local authority's Director of Public Health are 
included. Clause 4(1) should also include a reference to local authorities’ functions in relation to their post-April 
2013 duties to public health and the new Directors of Public Health. 
 
4.2 There remain difficulties in relation to hospital discharges, and NAT recommends an additional sub clause 
in Clause 4(3) which expands the duty to ensure co-operation between local authorities and the health body 
responsible for hospital discharges. 
 
4.3 There should also be a duty to co-operate with the voluntary sector, independent and private sector 
providers that arrange or provide services to an adult or carer, or that may provide advocacy or advice to an 
adult or carer. 
 
4.4 Where co-operation takes place on a specific case the needs of an individual must be at the heart of that co-
operation, while at the same time ensuring that rights to information, involvement in decision making and 
confidentiality are preserved. With a stigmatised condition like HIV it is important to remember that it is illegal 
to disclose someone’s status unless there is a good reason for doing so. In a social care context there maybe good 
care related reasons for sharing information; but we would want to make sure that housing providers and others 
less familiar with the issues involved with HIV were more aware of their duties in this area than they are now. 
 
4.5 NAT has been made aware of a few significant cases where people living with HIV have had information 
about their status inappropriately shared by local authorities, breaking their right to confidentiality and causing 
distress. NAT would want to make sure that those in the social care system providing services are fully aware of 
their responsibilities and receive the necessary level of HIV awareness and training. There could be a role for 
Health Education England and the Local Education and Training Boards in ensuring this happens. 
 
4.6 Broadly, however, NAT welcomes this duty, and hopes it delivers a more seamless provision of care for 
adults that move between local authorities; however the potential for local authorities to use the ‘adverse effect’ 
sub clause to justify a reduced level of care for those with complex needs cannot be dismissed and could be 
tightened in the draft Bill or future guidance.  
 
4.7 This area may also need clarifying in future regulations in light of the concerns above, to achieve the desired 
co-operation and an awareness of the individual’s rights and needs; including a reference to an individual’s well-
being from Clause 1 may assist in clarifying the point. 
 
4.8 When it comes to nearby authorities and the duty to co-operate - will a local authority be able to appeal a 
rejection of any request to co-operate on behalf of an adult already receiving care? How will an adult or a 
potential partner authority ensure that such requests are dealt with in a timely manner? 
 
Responsibilities of local authorities 
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9. What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill? 
 
10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
5.1 Local authorities should not just have a duty to provide information on the shape of local services and how to 
access them. As part of the duty referred to in Clause 2, the need for them to provide or commission 
independent advice is essential. Indeed in NAT’s response to the Government’s consultation we emphasised the 
need to expand that duty to include advocacy as well. Information is something that should be available to all, 
where as advice and advocacy should be much more tailored to the individuals needs. Advice and advocacy, as 
well as supporting people to access an assessment, should also be seen as part of the wider offer for people who 
don’t meet an assessed level of need.  
 
5.2 For people living with HIV and for those newly diagnosed, access to advice at this important stage of their 
condition can be important to prevent issues like depression, anxiety and ensure they are able to access 
treatment. Responding to these issues is a vital part of preventing more substantial need and can help individuals 
stay in employment and live independent lives. Advice on the various adult care and support options available 
should also be routine and will improve outcomes. 
 
5.3 The ‘information’ also referred to in Clause 3(2) needs to be accessible and understandable to all adults and 
careers – this must include a duty to translate or explain information, and ensure it is available to communities 
where they can access it. Even where information is accessible and understandable; it should be recognised that 
people may need support to access and make best use of the information provided. This again highlights the 
need for advice and advocacy. 
 
8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users of 
services sufficient?  Would you suggest any improvements to these provisions? 
 
11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers? 
 
6.1 As the draft Bill in Clause 3 sets out there will be a duty to ensure a local authority promotes a diverse range 
of high quality providers. NAT regards this duty as important as the needs of people living with HIV should be a 
part of any assessment made by a local authority and they should have a duty to ensure those needs are met 
working with HIV positive people and the organisations that support and represent them. 
 
6.2 However, NAT is concerned that Clause 3(1) could still allow local authorities to comply with the draft Bill 
and offer a variety of providers and a variety of services – but leaves open the question of how suitable they 
maybe to an individual’s complex needs, and how access to more specialised services by certain communities 
(BAME and LGBT), and including communities where language maybe a barrier, are protected in the new 
framework. If there is a movement towards more universal services, then they need to be appropriate and 
provided by organisations and people who are HIV aware and received appropriate training. 
 
6.3 NAT believes that in Clause 3(1) ‘promote… with a view to ensuring’ is not strong enough and that the word 
should be ‘ensure’. Local authorities should have regard to providers from different sectors especially where they 
are offering specialised services to different communities. Where this does not exist locally, a mechanism should 
exist to allow individuals to access suitable resources in nearby local authorities - this again is especially 
important where an adult may require more specialist support. 
 
6.4 There needs to be resources available from Government to ensure that equality duties can be met by local 
authorities, and that diversity of provision and types of services available is ensured. HIV/AIDS Support funding 
is there to respond to local need and it is important that while local authorities are making decisions locally on 
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how it is spent it, local people living with HIV are able to access the support they need and which is funded and 
acknowledged by Government. 
 
6.5 Within the duty in Clause 3(2)b ‘to ensure that it is aware of current and likely future demand’ NAT believes 
there needs to be a reference to a local authority consulting the communities they serve to ensure there is a 
diversity of provision, and that providers in a given local authority are commissioned to address those needs. 
 
12. Are the draft Bill’s provisions adequate to ensure that service users are protected in the event of serious 
market failure among providers? 
 
7.1 The role of local authorities in making sure that where there is provider failure the risks to individuals is 
minimised in Clause 3(2)c and that standards of care are maintained, is especially important where a provider 
may be the sole provider of specialist services.  
 
7.2 In the draft Bill a local authority must have ‘regard’ to this when ‘promoting diversity and quality in 
provision of services’. Given the uncertainty in the residential care sector and the financial pressure on the third 
sector and voluntary groups who maybe providing services, stronger duties and powers to intervene maybe 
needed. 
 
7.3 For people living with HIV, and accessing specialised local HIV support services, the collapse of a provider 
could be especially disruptive and put at risk their health and well-being. In light of this NAT would support a 
strengthening of this duty to intervene to ensure services continue until a new provider or new provision for 
such services can be found. In situations where a business or larger third sector organisation maybe operating 
across a variety of local authorities, then there maybe a need for the Secretary of State to have the financial and 
legal duty to intervene and support those local authorities responding to the market failure.  
 
Assessment and Eligibility for Social Care 
 
14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft Bill? 
 
8.1 From research into a variety of assessments currently being undertaken by both local authorities and central 
government, NAT believes it is important that regulations under Clause 12(1) require that assessors are 
professional, appropriately skilled, and trained, and that the assessment itself should be fair, transparent, and 
appropriate - rather than just proportionate (at 12(1)(b)). 
 
8.2 The local authority must remain responsible and accountable for the assessment process, (including making 
sure a timely assessment takes places and that the eligibility decision making process must be based on proper 
consideration of the person’s needs and of their human rights. 
 
8.3 Clearly in any assessment process there is an element of self-assessment during the initial application 
process. However, NAT would be concerned if a proper assessment could be deemed to have taken place purely 
on the basis of self-assessment, especially if the application for care and support is refused. If it is envisaged that 
self-assessment will streamline the process for individuals clearly in need of support and to avoid a face-to-face 
assessment, then it could well have a role. The critical factor is whether or not the individual is at the centre of 
the process, and ensuring the local authority is still the accountable body. 
 
16. Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability? 
 
17. The White Paper says that assistance with care and support needs will be subject to a reasonable charge. 
Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear? 
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9.1 NAT believes there is a vital role for local authorities in providing services that seek to prevent the 
development of more substantial and critical care needs. We however, would be concerned to see an expansion 
of charging in this area and believe strongly that there is a vital role for free open access services to those that do 
not meet current eligibility criteria. For people living with HIV these services can often play a vital role when 
people are newly diagnosed or are starting treatment. Given the still high levels of stigma and discrimination 
often faced by people living with HIV we would oppose regulations under Clause 7(3) that might see the 
expansion of charging for such services. 
 
9.2 Charging risks increasing the barriers to accessing such valuable services, not only damaging the well-being 
of the individuals involved, but also increasing the risk of more substantial needs in the future. In the end, in our 
view it will be counter-productive, reducing positive outcomes and increasing costs in the long-run. These open 
access services given the ‘substantial’ or higher criteria applied by most local authorities, and favoured in this 
draft Bill, play an increasingly important role for the majority of people that need some support but are assessed 
as ineligible for care. 
 
9.3 While NAT would welcome greater clarity on the funding of long-term care in line with the findings of the 
Dilnot Commission, a solution should not be at the expense of other forms of social care and prevention 
services. 
 
Further remarks about the assessment of needs for care and support (Clause 9) 
19. Do the care and support plan provisions allow adequately for input from service users and carers? 
 
9.4 NAT believes that assessments should be carried out in manner which ensures the proper consideration of 
an individual’s circumstances by an appropriately qualified person.  
 
9.5 It should be made clear that there should not be a pre-assessment process that seeks to prevent a full 
assessment taking place as indicated in Clause 9(1). Any assessment should allow an applicant ample 
opportunity to communicate their situation and needs (including for fluctuating conditions such as HIV), with 
room to include supporting evidence from clinicians, carers and advocates. The process should be open and 
transparent, with clear published timescales, appeal and reassessment procedures. 
 
9.6 It should be clear in Clause 9(5) that local authorities must take active steps to ensure that people are able to 
understand and participate in their assessments. This should include providing clear information about what is 
involved in an assessment and where requested or deemed necessary ensure that there is access to an 
independent advocate. 
 
9.7 There should be a duty on local authorities, for both progressive conditions and fluctuating conditions such 
as HIV, to offer a further reassessment within an appropriate length of time. The duties around assessments 
should also apply to any reassessment process - whether it is instigated by the individual, carer or local authority 
the same rights and duties should apply. 
 
Refusal of assessment (Clause 11) 
 
9.8 Given the importance NAT places on access to independent information, advice and advocacy in the 
assessment process, we want to make sure that where an adult refuses an assessment on the grounds of 
inadequate support (information, advice and advocacy), then it should be clear in legislation that the duty to 
assess has not been discharged by the local authority.  So at 11(2) an additional sub-paragraph should be added 
to this effect. 
 
Adult safeguarding 
 
22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and 
should these provisions be extended in any way? 
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10.1 NAT believes that the Adult Safeguarding provisions should apply to all adults that are at risk, including 
those subject to immigration control. We highlight the reasons below in our section on Clause 20. 
 
Discharge of hospital patients with care and support needs 
 
25. Does the draft Bill promote greater integration between health, social care and housing around hospital 
discharge? 
 
11.1 In our report into ‘The Impact of social care support for people living with HIV’ we highlighted how 
important healthcare professionals treating people living with HIV thought social care was to the health and 
wellbeing of their patients. While this isn’t a case of traditional hospital discharge, it does show how valuable 
having close partnerships between local authority services and clinical HIV services are. 
 
11.2 The report was only a snapshot of views and experiences, but it does provide clear evidence of how valuable 
specialist HIV social work can be in supporting people living with HIV and the importance placed on this local 
authority and third sector provided service by health professionals. 
 
11.3 The draft Bill needs to ensure that all parts of the NHS, local authorities (both in terms of social care and 
public health), and housing providers work together to provide services and support. While clearly responding 
to a hospital discharge is important, so is the day-to-day advice, support and prevention work provided by open-
access social work for people living with HIV. 
 
Other issues not covered in the suggested questions 
 
Clause 20: Exception for persons subject to immigration control 
 
12.1 NAT opposes in principle the exemption of persons subject to immigration control from a local authority's 
duty to meet their needs for care and support. At the very least, we would urge that the duty should apply in 
relation to safeguarding of adults at risk of abuse or neglect, just as it does for children. 
 
12.2 NAT requests clarification on destitution in Clause 20(1) and how this might interact with other duties. 
How does this relate to the duties to provide information and advice (Clause 2), to undertake a needs assessment 
(Clause 9)? We recommend these two duties should remain applicable, even to those persons subject to 
immigration control. 
 
12.3 It is again unclear in Clause 20(5) how the duties around prevention in Clause 7 might be discharged if a 
restrictive view is taken on the eligibility for persons subject to immigration control.  This is particularly 
important given the preventive role of social care in terms of future calls on NHS resources.  Even those with 
irregular residency status have a right both to healthcare for infectious diseases (such as HIV), to A&E services, 
and to urgent or immediately necessary care.  NAT recommends that there be no exemption of these persons 
from the right to preventive services under Clause 7. 
 
12.4 We would also point out that since 1st October people living with HIV in England are entitled to HIV 
treatment free of charge regardless of residency status. Given some people living with HIV can have multiple 
care needs, especially if they are diagnosed late, and that the service specification recently developed for HIV 
outpatient care is drafted explicitly on the assumption of interrelated and complementary support from social 
care services, how is this going to addressed in a care system that seeks to be so restrictive? 
 
12.5 It is also unclear what happens where an adult is receiving care while they wait for their immigration or 
asylum case to be processed, and then have their case refused, but are still appealing or are awaiting removal. Are 
they eligible for care while they still have a valid application with the UKBA and would their care package 
suddenly cease? 
 
January 2013  
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Motor Neurone Disease Association – supplementary 

Dear Paul 
 
I am writing to you in response to a paper which has been submitted to the Draft Care and Support Bill 
Committee regarding fast-tracking people to free social care at the end of life.  The proposal suggests using the 
DS1500 form (currently designed for disability benefits) as a trigger for rapid assessment for social care for 
people who are expected to die within six months. 
 
I wanted to write to you and the Committee to set out some concerns the Motor Neurone Disease (MND) 
Association has with this proposal and how it might not work for people with MND.  
 
I have set out our concerns below: 
 

• The White Paper ‘Caring for our future’ stated it saw ‘much merit’ in the Palliative Care Funding 
Review’s recommendation that people on end of life care locality registers  should have access to free 
social care.  Usually people who are thought be in the last 12 months of life are placed on a locality 
register – or Electronic Palliative Care Coordination System (EPaCCS).  We very much favour a system 
which is based on people in the last year of life via EPaCCS over a system based on the DS1500.  We 
appreciate that EPaCCS are not used universally but believe that a campaign to increase their use will 
be much more effective than a campaign linking the DS1500 to social care entitlement.   If the new 
palliative care funding system starts in, say, 2017, there will be time to increase the use of EPaCCS, so 
we are not convinced an interim measure is necessary. 
 

• We are concerned that using the DS1500 as an interim measure before switching to a system based on 
EPaCCS will cause confusion amongst patients and clinicians and even jeopardise the future use of the 
DS1500 for disability benefit claims.  
 
  

• The DS1500 form is biased towards a cancer diagnosis and does not work well for people with MND 
(and may not work well for people with other terminal conditions).  The DS1500 form is designed for 
people who are not expected to live more than six months.  However, making such a specific prognosis 
for MND is extremely difficult, as people can die unexpectedly quickly or live longer than expected.  
The terminology used in the form also has a cancer bias.  In the past neurologists have been reluctant to 
use the form for people with MND as they believed it was solely for people with cancer.  If the DS1500 
is to be the trigger for fast-tracked social care, it will need to be amended and a significant education 
campaign launched for patients and clinicians.  
 

• We would also question how this proposal would treat people who claim disability benefits under 
‘normal rules’ and then progress to being ‘terminally ill’ ie likely to die with six months. The answer to a 
recent parliamentary question showed that an estimated 80% of people with MND claim Disability 
Living Allowance under ‘normal rules’.  Would this group of people need to submit a DS1500 form 
once they came under the definition of ‘terminally ill’ in order to access free social care? If this was the 
case, then instead of allowing terminally ill people access to social care through a mechanism they have 
already used, it would add another bureaucratic hurdle to accessing this care. 
 

• We also question whether formally linking the welfare system to the social care system is advisable.   
While the two are complementary, they are quite different.  Delivering care and support is very 
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different from making payments for use at the recipient’s discretion.  Linking them risks importing the 
failings of one into the other, as is the potential with this proposal.   

Our view is that the trigger for access to non-means tested social care should remain the end of life locality 
register or EPaCCS.  We believe this offers the best mechanism for ensuring people approaching the end of their 
life can access the care and support they need to die with dignity in a place of their choice.  
 
March 2013  
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The National Autistic Society 

About autism174 
 
2. Autism is a serious, lifelong disabling condition that affects the way a person communicates with, and relates 
to, other people. It is a spectrum disorder which affects each individual in different ways. Some people with 
autism are able to live independent lives with little support, whilst others need specialist support throughout 
their lives.  Around 1 in 100 have autism – together with their families they make up over two million people 
across the UK or 3,000 in the average constituency. 
 
3. Unfortunately, we know that people with autism are often poorly served by a social care system that fails to 
recognise their needs or offer them the support they require. As a result, many do not have the support they 
need to live full and independent lives. NAS surveys indicate:  
 
• Over 60% of adults with autism rely on their families for financial support and 40% live at home with 
their parents 
 
• 63% of adults with autism report that they do not have enough support to meet their needs  
 
• As a result of this lack of support, a third of adults with autism have developed a serious mental health 
problem  
 
• Just 15% of adults with autism are in full-time employment175 
 
Introduction 
 
4. The NAS are members of the Care and Support Alliance (CSA) and as such, we endorse the points made in 
the CSA’s submission to the Joint Committee on the Draft Care and Support Bill. In addition to this, we would 
like to raise a number of further points which are particularly relevant to people with autism and their families. 
 
5. In particular, we believe that the draft Bill offers an opportunity to see the goals and duties of the Autism Act 
2009 further embedded in the wider health and social care system. This is both in terms of ensuring that the 
statutory duties in the Autism Act statutory guidance are transferred across in the new compendium of statutory 
guidance and in ensuring that the future structure of adult social care is inclusive of the needs of people with 
autism: a key intention of the Act. 
 
5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
6. The Autism Act placed duties on the Government to produce a strategy on services for adults with autism and 
to produce statutory guidance for local authorities and local health bodies to secure implementation of the 
strategy. The resultant adult autism strategy and statutory guidance say that local authorities and the NHS must 
improve: 
 
(i) training for their staff 
(ii) identification and diagnosis of autism in adults 
(iii) planning of services for people with autism, including the transition from child services to adult 
services 
(iv) local leadership  
 

                                                       
174 Throughout this briefing where we refer to autism, we mean all conditions on the autism spectrum including Asperger syndrome, high 

functioning autism and classic autism 

175 All the above information is taken from the NAS I Exist report. For more information please visit http://www.autism.org.uk/iexist. 
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7. A key part of the Autism Act statutory guidance is that it uniquely covers NHS bodies and NHS Foundation 
Trusts, as well as local authorities, and it is vital that this power be incorporated into the care and support 
legislation, reflecting the will of Parliament.  
 

 We seek assurances that there will be a seamless transfer of the current statutory guidance into the 
compendium of statutory guidance being proposed. 
 
8. In addition, one of the most important pieces of work for adults with autism, since the passing of the Autism 
Act 2009, has been NICE’s work in producing clinical guidelines for adults with autism – and a forthcoming 
adult autism NICE quality standard. The guideline – which was released in June 2012 – gives best practice 
guidance on how best to support adults with autism including:  
 
• Establishing local multi-agency groups, with representation from a range of service areas, to take 
the lead on changing services locally 
• Improved support for adults with autism who are experiencing mental health problems  
• Involving adults with autism, and where applicable their families and carers, in the development of 
their own support plans; and as mentioned above 
• Supported employment for those having trouble keeping down a full-time job 

9. To implement many of the recommendations in this NICE guideline, it is vital that health and social care 
work together. These clinical guidelines, however, are often seen as only pertinent to health professionals. We 
believe the relevance of such guidelines to social care needs to be made much clearer, not least because there is 
the potential for significant cost savings. 
 
10. The National Audit Office (NAO) investigated public spending into adults with autism176 and found that 
failing to invest in autism provision is a huge false economy. The NAO found that if local services identified and 
supported just 4% of adults with High Functioning Autism and Asperger syndrome the outlay would become 
cost neutral over time. Furthermore, they found that if they did the same for just 8% they could save the 
Government £67 million per year.  The types of service that were looked at as cost saving by the NAO are exactly 
the same types of service that are recommended by NICE. 
 
11. Although, in the NAO’s calculations, an initial cost with identification will be placed on the NHS – estimated 
to be around £28m for an eight per cent identification rate – the saving for local authorities would potentially be 
around £105m.177 With health and social care being more closely integrated this amounts to real savings for the 
NHS in the medium to long term. 
 
12. As such, and to emphasise that clinical guidelines could potentially play a significant role in the preventative 
agenda (discussed further in response to question 9) that the Government have rightly focused on, the NAS 
would recommend an amendment to clause 7 of the Bill. The clause currently reads: 
 
7) Preventing needs for care and support 
 
(1) A local authority must provide or arrange for the provision of services, facilities or resources, or take other 
steps, which it considers will— 
 
(a) contribute towards preventing or delaying the development of needs 
for care and support by adults in its area, or 
 
(b) reduce the needs for care and support of adults in its area who have 
such needs. 

                                                       
176 NAO (2009) Supporting people with autism through adulthood, The National Audit Office. 

177 Clark et al (2009) Supporting adults with autism through adulthood. The National Audit Office. 
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(2) In exercising that duty, a local authority must have regard to— 
 
(a) the importance of identifying the services, facilities and resources already available in the authority’s area and 
the extent to which the authority could involve or make use of them in exercising that duty; 
 
(b) the importance of identifying adults in the authority’s area with needs for care and support which are not 
being met (by the authority or otherwise). 
 
The NAS would recommend that we look at adding in to clause 7 (2):  
(c) Clinical guidelines and quality standards produced by the National Institute for Health and Clinical 
Excellence 
 
9. What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill? 
 
13. We do not believe that the Bill as drafted would make a significant difference to either the finances or 
responsibilities of local authorities. 
 
14. The NAS supports the Bill’s proposed national eligibility threshold and as members of the CSA, we are 
committed in the long term to seeing this national minimum criteria support people who are currently classed as 
having ‘Moderate’ support needs.  
 
15. As committed to in the Caring For Our Future Whitepaper, we also support the move to 
“…develop and test options for a potential new assessment and eligibility framework, in consultation with people 
who use services, carers, academics, local authorities, social workers, and health and care professionals.”  
 
16. The NAS would like to be closely involved in this process to ensure that any new framework works for 
people with autism from across the spectrum.  
 
17. The application of the current eligibility framework and in particular, the lack of understanding of the 
impact of autism on someone’s day to day life among community care assessors, can mean that the 
communication, sensory and processing needs many people with autism face are not properly picked up and 
people’s needs are not deemed eligible for support.  
 
18. Many people only become eligible when their needs become particularly acute and they require much more 
intensive, high level interventions and crisis management. A third of adults with autism responding to our I 
Exist survey said that they had developed serious mental health problems as a result of a lack of support.178 As 
the National Audit Office (NAO) found in their report into the cost of support adults with autism states: “Beside 
the negative impact of such crises on a person’s life, acute services are also expensive, with inpatient mental health 
care costing between £200 and £300 per day.”179 In the long run, this has potential financial repercussions for 
local authorities, as discussed in answer to question 5. 
 
19. The NAS, therefore, would like to see any new eligibility framework place greater emphasis on social 
participation needs, as although they, in principle, have equal standing to personal care needs in the current 
eligibility framework, in practice they are often overlooked. Alongside this we would recommend that additional 
work is undertaken on training for community care assessors (see section below).  
 
20. Does the draft Bill make adequate provision to help people achieve personalised care and support and to 
manage the payment process?  
 
                                                       
178 Rosenblatt, M (2008) I Exist: The message from adults with autism in England. London: The National Autistic Society 

179 NAO (2009) Supporting people with autism through adulthood, The National Audit Office. 
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20. The NAS is supportive of the personalisation agenda. Giving more choice and control to the individual over 
how their care is organised and how the budget is spent is an aspiration which we share and endorse. We would 
caution, however, there are important aspects of the agenda that have not been designed with autism and other 
complex needs in mind, and therefore it risks falling short for these groups. 
 
21. i) Brokerage and support 
 
In particular, for those that lack insight into their own condition or face difficulties in being able to determine 
their own support needs, the proposal to give people access to brokerage is hugely significant. For this system to 
work effectively for people with autism, it needs to be ensured that support brokers understand the specific 
needs and issues faced by this group. Furthermore, if people are expected to pay for brokerage from their 
individual budget or direct payment, additional funds will need to be provided for in the original allocation to 
pay for this.  
 
22. In addition, where individuals decide to take their personal budget as a direct payment, there should be 
clarity in the Bill on how those individuals will be supported to administer the direct payment.  
 
23. ii) Market-place development 
 
The evaluation of the individual budgets pilot flagged up some concerns about the future of the social care 
market place if personal budgets are to become the norm. Effective and person-centred packages of support can 
only be developed, where appropriate services are available to buy. Unfortunately, the social care market is 
distorted through supply side imbalances for people with complex needs.180 
 
24. The new duty placed on local authorities to develop the market has the potential to promote the diversity of 
services and improve quality, we would recommend that it is more explicit that local authorities take the 
increased use of self directed support into account. Services must be available to reflect the needs of the autism 
community, such that the support that adults with autism actually want can be purchased using personal 
budgets and direct payments. 
 
25. Clause 3 (2) currently states:  
 
(2) In exercising that duty, a local authority must have regard to the following matters in particular— 
 
(a) the need to ensure that the authority has, and makes available, information about the providers of services 
for meeting care and support needs and the types of services they provide; 
 
(b) the need to ensure that it is aware of current and likely future demand for such services and to consider how 
providers might meet that demand; 
 
(c) the importance of ensuring the sustainability of the market (in circumstances where it is operating effectively 
as well as in circumstances where it is not); 
 
(d) the importance of fostering continuous improvement in the quality of such services and the efficiency and 
effectiveness with which such services are provided and of encouraging innovation in their provision. 
 
The NAS would recommend the Bill team consider the following amendment, inserting: 
 
(b) the need to ensure that it is aware of current and likely future demand for such services, including the 
increased use of personal budgets and direct payments, and to consider how providers might meet that demand; 
 

                                                       
180 Clements, L (2008) Individual Budgets and irrational exuberance. Community Care Law Reports 11. 
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24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
 
26. The difficulties of transition from childhood to adulthood for disabled young people have been well 
documented. Adequate planning is the bedrock of a good transition. However, the NAS report, Make School 
Make Sense, revealed that only 53% of young people with autism who have statements of special educational 
needs (SEN) were issued with transition plans during the course of their education, falling to just 34% of 
students in mainstream schools181. The input of adult social services is crucial to the viability of the transition 
plan and yet adult social services were only involved in planning in 17% of cases.182 
 
27. We welcome the proposal in this Bill to give a power to local authorities to assess children under 18 who 
have potential care needs when requested by a child in need, parent or carer. Clause 39 currently reads:  
 
39 Assessment of a child’s needs for care and support 
 
(1) Where a local authority receives a request from a child in need or a parent or carer of a child in need to assess 
the child’s needs for care and support, and it appears to the authority that the child is likely to have such needs 
on becoming 18, the authority may, if the consent condition is met, assess— 
 
(a) what the child’s needs for care and support are, and 
 
(b) what they are likely to be when the child becomes 18. 
 
28. We would recommend, so to be in line with the rights to request an assessment for adults in this Bill and to 
make it clearer as to the local authorities responsibilities are, that the ‘may’ is changed to a ‘must’, so to make it a 
duty on authorities to do an assessment when requested.  
 
29. This is particularly important in light of the new SEN legislation coming forward soon. The Care and 
Support Bill and the Children and Families Bill must relate to each other in order to give a coherent approach to 
transition. In order to do so, this clause should also require that the assessment takes account of a person’s 
Heath, Education and Care plan under the Children and Families Bill. 
 
Further comments not covered by the questions:  
 
Employment support and social care 
 
30. The NAS believe greater emphasis needs to be placed on social care services supporting adults to reach their 
potential, including finding employment, if appropriate. 
 
31. NAS research shows that just 15% of people with autism are in full-time employment.183  Yet work is an 
important part of living a full and independent life for those who are able. Notably, 26% of graduates with 
autism are unemployed, by far the highest rate of any disability group.184 
 
32. As many as 79% of people with autism on unemployment benefits say they want to work but need support to 
retain full-time employment.  This means there is a large pool of “untapped talent”, which we cannot afford to 
let go to waste.  

                                                       
181 Amanda Batten et al. (2006) Make School Make Sense Autism and education: the reality for families today, The National Autistic 

Society 

182 Amanda Batten et al. (2006) Make School Make Sense Autism and education: the reality for families today, The National Autistic 
Society  

183 Rosenblatt, M. (2008). I Exist: the message from adults with autism in EnglandLondon: The National Autistic Society 

184 AGCAS Disability Task Group (2010; 2011).What happens next? A report on the first destinations of 2009/2010 disabled 
graduates.Sheffield: AGCAS 
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33. People with autism can have much to offer employers.  With the right support they can contribute to the 
workplace.  In a study carried out by Research Autism in 2008 for NAS’s employment support service Prospects 
on the experiences of employing people with autism, seven in ten employers questioned had had a very positive 
experience of employing people with autism, and said that they would recommend it to others. 
 
34. Crucially, providing employment opportunities for will help prevent mental health problems, welfare 
dependency, and keep people out of the criminal justice system, as well as allowing them to live fuller, more 
independent lives. The NICE guideline looking in to diagnosis and management of autism in adults highlighted 
that investing in supported employment for adults with autism is cost-effective.185  According to NICE: “positive 
effects for supported employment programmes appear to stretch beyond the direct impacts on employment, with 
additional improvements observed for autistic behaviours, quality of life, and executive function.”186  
 
35. So to encourage better links between social care and employment support, we would recommend an 
amendment to clause 8 (1), which currently reads:  
 
(1) The following are examples of what may be provided to meet needs under sections 17 to 19— 
(a) accommodation in a care home or in premises of some other type; 
(b) care and support at home or in the community; 
(c) counselling, advocacy and other types of social work; 
(d) goods and facilities; 
(e) information and advice. 
 
The NAS would like the following to be added:  
 (f) employment support services.  
 
Training for community care assessors 
 
36. It is vital that staff conducting community care assessments are adequately trained in autism, so that people 
with autism can get their needs fairly and comprehensively assessed. Many people with autism have 
communication difficulties and those with complex needs may lack the self awareness to understand the support 
they require, so may – unintentionally – misrepresent their support needs. People with autism may also answer 
questions too literally. If they were asked whether they can make a meal, for example, they may say yes, but omit 
to mention that this is only with prompting and support from their carer. 
 
37. The NAS has long argued for the need for specialist autism training for community care assessors – which is 
now set out in the Autism Act statutory guidance – but we also recognise that with the Draft Care and Support 
Bill there is an opportunity to build on the statutory guidance – and on the recently released adult autism NICE 
guideline – and to put this statutory duty for specialist training in autism for community care assessors into the 
legislation. As such, we propose an amendment to Clause 12 (1C), which currently reads:  
 
(c) specify circumstances in which a person with expertise in a specified matter must carry out the assessment on 
behalf of the local authority  
 
38. The NAS would like the Bill team considering an amendment, which would merely reemphasise the Autism 
Act statutory guidance, to 12 (1C) reading:  
 
(c) specify circumstances in which a person with expertise in a specified matter must carry out the assessment on 
behalf of the local authority. The following are examples of what may be included 
- Autism spectrum disorder; 
 
                                                       
185 National Institute for Health and Clinical Excellence (2012). Autism in adults: full guideline 

186 http://www.nice.org.uk/nicemedia/live/12339/58812/58812.pdf 
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National Care Forum 

 
Additional Information  
 
 The experience of our members is that there is huge variation in the performance of local authorities 

with regard to commissioning and contracting practices 
 The pressure on public funding for social care and a failure to agree to the Dilnot recommendations is 

creating uncertainty and instability in the market 
 Consolidation of provision and the emergence of large corporate providers is the direct consequence of 

commissioning practices 
 Continuing to commission services in the same ways results in the same services and stifles innovation 
 Transparency by commissioners and providers is the best approach to ensuring equity and fairness 

 
Ensuring a proper focus on outcomes 
 
The notion of defining quality according to outcomes agreed with people receiving care services is an aspiration 
the National Care Forum (NCF) fully supports. It requires agreement on the outcomes to be measured. In our 
view outcomes should illuminate individual well-being and quality of life (and not just quality of care). As such 
qualitative measures are likely to be more important than evaluating quantitative aspects. There will be a need 
for further work involving people who receive services in order to fully understand how best to determine 
effective measures of outcomes. At the heart of services valued by people are relationships which: 
 
 value the individual 
 reinforce dignity and respect 
 enable autonomy and choice 
 promote independence 

NCF is an active member of the ‘Think Local Act Personal’ partnership and supports the co-production 
principles and “I” statements set out in the Making it Real markers of progress. 
It is the view of our members that eligibility criteria are too often fixed in the medical model around levels of risk 
associated with clinical factors. They take no account of the risks to health and well-being associated with 
loneliness, isolation and fear, and the need for social contact and relationships. Autonomy is important to 
people, but so too is safety and security. Once care packages are set up individuals need to have certainty of 
provision. This may be compromised if services are not provided by professionally managed individuals.  
 
The spectrum of care, prevention and early intervention 
 
Care home provision should be seen as part of a spectrum of services and a key component of “community-
based” services with the potential to contribute to significant savings in acute services in the NHS. The decision 
to move into residential care should be informed and made as a ‘positive choice’ as the most effective way to 
meet individual needs. Loneliness and isolation for many older people living in their own homes should not be 
underestimated. It is important to acknowledge that not all older people have family or social networks able to 
provide sufficient care and support. 
 
Insufficient attention is given to the role of social care services (including residential care) in providing 
preventative services including rehabilitation and re-ablement, intermediate and respite care, and providing a 
step between hospital services and the community. Achieving integration between care and health services will 
only be possible with the inclusion of residential care providers as full partners. 
 
Definitions of ‘preventative’ care are open to interpretation. It is the contention of the NCF that models of 
residential care (which continue to compose more than three-quarters of care homes) can also be ‘preventative’ 
by offering intermediate and rehabilitative services, day services and community outreach, as well as an effective 
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local community resource. Such facilities can offer a range of support services to people in a local area and also 
provide additional choice and can offer a quality of life that is often not possible in a person’s own home.  
 
The key role of commissioning (contracting and procurement) 
 
A major concern expressed by NCF members is that Local Authority responsibilities for strategic 
commissioning rarely involve service providers. In fact commissioning is more often contracting and 
procurement. Improving market relations (particularly between providers and local authorities) is vital to the 
future provision of services. These need to be constructed as a genuine partnership in order to overcome issues 
relating to the culture of commissioning which has evolved. 
 
Current tendering and procurement processes can be costly, bureaucratic, and too biased in their terms and 
conditions in favour of the local authority. Some contracts are seen as too short term to enable providers to get a 
reasonable return on any investment or able appropriate planning. In addition, smaller providers argue that they 
sometimes cannot respond to tenders because the cost of participating in bidding process is too great or the 
contract. 
 
Department of Health research has identified that purchasing to the lowest common denominator (the cheapest) 
is ineffective and inefficient. It does not best meet the needs of people and neither does it encourage the 
development of responsive, high quality and innovative services. Local Authorities should be required to develop 
strategic commissioning and procurement plans which identify, in partnership with care providers and people 
receiving care and support, the key domains for quality care outcomes. Monitoring should take place against 
agreed standards - a floor and not a ceiling. There should be an incentive for commissioners to establish longer 
term contracting arrangements with providers able to deliver higher quality services. The structure should 
ideally operate so that commissioners hold providers to account and communities are able to hold 
commissioners to account. Higher quality providers could be recognised and rewarded with better and more 
secure funding streams which in turn can be fed through to better pay, better terms and conditions of 
employment, higher levels of training, increased security of employment and better outcomes for people. 
 
Who monitors the local authority and hold them to account? A system of arbitration on commissioning 
processes and fee calculations is required. 
 
Fair funding and the true cost of care 
 
Unless the issue of ‘actual cost’ in the provision of care and support is resolved it seems likely that Judicial 
Reviews will continue and there will be a risk of further segmentation of the market to create two-tier services. 
Greater transparency, on both sides, would be helpful to determine the true cost of providing care and support. 
Transparency would also contribute to a better understanding of the extent to which people who fund the full 
cost of their own care are effectively subsidising a lower rate paid by local authorities. 
 
The demographic pressures are significant. The impact of an increase in the population of older people is 
already being felt by providers with increased levels of need (both physical and mental frailty).  
 
Creating relationship built on trust 
 
Improved relationships within the social care market require trust. The social care market is experiencing 
considerable uncertainty as the impact of the recession, continuing spending cuts and demographic changes 
takes effect. A partnership with providers would help. A shared approach to strategic commissioning and 
managing resources is necessary to improve services and stimulate greater innovation. 
 
Managing the transition to new models and new ways of working 
 
Substantial change management will be required to bring about the aspirations of the draft Care and Support 
Bill. There is no doubt that the proposals to stimulate a shift from acute to preventative services and make more 
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explicit the duty on LAs to shape the market for care an facilitate provision of services, will require a transitional 
phase. This may result is some duplication of costs, at least for a period of time, and will need to be recognised 
through funding to the social care sector.  
 
The NCF undertakes regular benchmarking with members and seeks to use this data in ensure that up-to-date 
and reliable information in available. 
 
January 2013  
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National House Federation 

Introduction 
 
The National Housing Federation is the voice of affordable housing in England. Our members, housing 
associations, provide two and a half million homes for more than five million people. Over half of our members 
deliver specialist housing, personalised care and flexible support services to some of the most vulnerable people 
in society. This includes people with learning disabilities, mental health problems, older people with care or 
support needs, the homeless, and women fleeing domestic violence.  
 
The White Paper, Caring for our Futures, shows clear support for the integration of housing with health and 
social care. It explicitly states that “housing plays a critical role in supporting people to live independently, and 
helping carers to support others more effectively ... Fragmented health, housing, care and support are letting 
people down. A failure to join up also means that taxpayers’ money is not used as effectively as possible, and can 
lead to increased costs for the NHS.” Throughout the White Paper, the role of housing featured strongly as part 
of an integrated health and social care system, which prioritises preventative care and speeds recovery to 
independence. 
 
The National Housing Federation welcomes the draft Bill’s core principles of prevention and improving well-
being. However, as the new health structures and commissioning processes develop over the next year, it is vital 
to ensure that the draft Care and Support Bill takes forward the vision set out in the White Paper, integrating 
specialist housing and related services into a reformed care system.  
 
We would welcome the opportunity to further discuss these matters with the Committee.  
 
Summary of recommendations 
 
Our response highlights key amendments to the draft Bill which are required to improve local integration with 
the housing, care and support sector. These include:  
 
The definition of well-being to include access to safe and settled accommodation  
 
Accessible and specialist housing should be included in any definition of both care and support services and 
preventative services. 
 
These changes must be made as part of primary legislation. The Health and Social Care Act 2012 does not 
explicitly reference housing. Given the absence of an explicit framework for engagement between housing and 
health on the face of the Bill or statutory guidance, we are seeing patchy engagement during the implementation 
of the Act. Our response highlights the role specialist housing can play in prevention and the benefits of 
integrating housing with the NHS and social care. 
 
Specialist, accessible or adapted housing is integral to the provision of effective social care. Housing, unlike 
amenities such as transport and leisure facilities, can directly deliver care and support services, enabling people 
to retain independence rather than having to move to a more institutional setting.  
 
These amendments would ensure local authorities address both housing need and the role of housing in their 
Joint Strategic Needs Assessments, local care market statements and local commissioning plans.   
 
Our amendments would also encourage a more coherent approach to the funding and commissioning of 
housing related care and support services by pooling NHS, housing and social care budgets. By working with 
housing providers, the local authority and NHS could identify where costs accrue in the care and health system. 
They could subsequently use specialist housing, adaptations and housing-related support to more effectively 
alleviate pressure on budgets and increase the capacity of local hospitals and residential care homes.  
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Question 1: What is your view of Part 1 of the draft Bill (care and support)? In your view, 
are there omissions in this Part of the draft Bill?  
 
Clauses 2-7 of the draft Bill ensure that local authorities focus on both providing on-going care and support to 
individuals, as well as developing the care and support market in their community. The Federation supports this 
direction and is keen to ensure that the provision of specialist housing, adaptations, and housing-related care 
and support services are part of the local services on offer. 
 
However, in these early clauses, the Bill needs to specifically address points of contact with the housing, care and 
support sector in order to deliver the vision of integration set out in the White Paper and a more preventative, 
personalised care service that enables independence.  
 
Specialist housing and housing-related support enable people to receive care and support in their own home. 
Department of Health research187 has found that investment in housing based care services and preventative 
support (rather than more traditional services like residential and domiciliary care) produces better outcomes 
and greater independence for the service users. It also reduces costs for the taxpayer by avoiding hospital 
admissions and reducing the number of children taken into care.  
 
Investment in housing related support services are also cost-effective as they often reduce the need for more 
intensive care interventions such as a move to a care home188. A review of the Supporting People programme 
(which funded housing related support services from 2003-09)189 found that a £1.6bn investment in housing-
related support services generated an annual cost saving of £3.41bn to the taxpayer.   
 
Frontier Economics’ analysis of capital investment in specialist housing with care and support concluded that 
investment by the Homes and Communities Agency in specialist housing for nine client groups delivers an 
annual net benefit to the exchequer of £639m; including £219m a year from older people’s housing, £199m a 
year from specialist housing for adults with learning disabilities and £187m a year from specialist housing for 
people with mental health problems.190 The Department of Health highlighted this research to local authorities 
in its December 2010 Local Authority Social Services Letter regarding capital grant funding.191 
 
Question 4: Are there other ways of framing the draft Bill’s underlying principle, that 
local authorities must promote an individual’s well-being? Are there other principles that 
might be substituted for it? 
 
We welcome the draft Bill’s underlying principle - that local authorities must promote an individual’s well-
being. This principal is crucial to ensuring an effective care system, which focuses on prevention and 
independence rather than responding to a person’s needs when they hit crisis point. 
 
The definition of well-being set out in the first clause of the draft Bill sets the context for the rest of the 
legislation. It is therefore essential that the definition fully reflects all elements which contribute to a person’s 
well-being and ability to live independently. Although it covers a person’s physical and mental health, control of 
their day to day life and their personal relationships, it fails to cover a fundamental part of everyone’s life, their 
home. 
 
                                                       
187 Department of Health, Support Related Housing Incorporating Support Related Housing into your Efficiency Programme (2009) 

www.dhcarenetworks.org.uk/csed/Solutions/supportRelatedHousing/  

188 National Housing Federation, Providing an Alternative Pathway, 2013 

189 Cap Gemini, Research into the financial benefits of the Supporting People programme, CLG, 2009 

190 Homes and Communities Agency (2010) Frontier Economics - Financial Benefits of Investing in Specialist Housing for Vulnerable and 
Older People, http://www.homesandcommunities.co.uk/sites/default/files/financial_benefits_of_investing_in_specialist_housing.pdf 

191 Department of Health (1010): LASSL (DH)(2010)2 p19 
http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/documents/digitalasset/dh_122961.pdf  
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The definition of well-being should be amended to include access to safe and settled accommodation. This 
would allow individuals to live independently in an accessible home which can be adapted to fit their needs. By 
including this in the definition, this will enable local authorities to work with local providers and partners to 
view the home as a fundamental part of a person’s well-being when planning and designing care and support 
services.  
 
Specialist, accessible or adapted housing is integral to the provision of effective social care. Housing, unlike 
amenities such as transport and leisure facilities, can directly deliver care and support services, enabling people 
to retain independence rather than having to move to a more institutional setting, like hospital (see Case Study 3 
in the Appendix).  
 
This change would encourage a more coherent approach to the funding and commissioning of housing related 
care and support services, improving communication and encouraging the pooling of NHS, housing and social 
care budgets. By working with housing providers, local authorities and the NHS can identify where costs accrue 
in the care and health system and subsequently use specialist housing, adaptations and housing-related support 
to more effectively alleviate pressure on budgets and increase the capacity of local hospitals and residential care 
homes. Our new report, Providing an alternative pathway, outlines examples of integrating housing, health and 
care services. It shows how these integrated pathways are delivering savings of between £2,946 and £17,992 a 
year.192 
 
Amendment: Clause 1(2) – which outlines the definition of well-being - should be amended to include “(h) 
having access to safe and settled accommodation” after bullet (g). 
 
Question 5: Does the draft Bill make sufficient provision to achieve the Government’s 
stated goal of greater integration within the NHS and with care and support and housing?  
The draft Bill has the potential to support local authorities to join up housing, care and health and create more 
outcomes-focused commissioning through pooled funding. This will provide vital preventative care and support 
services, saving the NHS and local authorities a significant amount of money by reducing demand and providing 
effective alternatives through more preventative services that intervene earlier or cost less than traditional 
service. 
 
The White Paper announced a transfer of £300m to local authorities from the NHS, as well as a further £300 
million to fund a range of affordable specialist housing, which will help people remain 
independent in their own home or return home from hospital quickly.  However, given the financial challenges 
in the NHS and local government, the draft Bill is crucial to securing longer term approaches to aligning 
resources and commissioning to deliver sustainable and preventive services to 2015 and beyond. Our 
amendments would see better leadership, consultation and involvement of housing providers, who deliver 
specialist housing and related adaptation and support services, in the health and well-being boards, which will be 
critical for connecting housing, health and care together in ways that will deliver better outcomes.  
 
While many local areas are progressing partnerships with housing providers to improve services, achieve better 
outcomes and reduce costs (see Case Study 1 in the Appendix), a number of significant barriers to full 
integration still remain. One of the key challenges is the need to join-up strategic and local commissioning 
between housing, social care and health. We have found that only 20 out of 152 Primary Care Trusts were 
effective at collaborative working with local partners193.  
 
For effective integration, it is crucial that housing should be considered at every stage of service planning, 
commissioning and delivery.  While the draft Bill currently creates an environment more conducive to this, it 
does not guarantee it. We are particularly supportive of Clause 4 in the draft Bill, which promotes co-operation 
between the local housing authority and the adult social services departments. These two teams should work 
                                                       
192 National Housing Federation, Providing an Alternative Pathway, 2013 

193 National Housing Federation, Health and Housing: World’s Apart , 2011 
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together to identify gaps in specialist housing provision by establishing and maintaining a register of adapted 
and accessible housing, as part of their oversight of the local care market. A clear, up-to-date understanding of 
specialist local housing stock would also help authorities manage and respond to the impact of the Welfare 
Reform Act on residents in specialist housing.  
 
We would like to see a similar duty in the draft Bill for co-operation between health and housing. Local 
authorities, the NHS and other local partners must align priorities and funding streams to both deliver and gain 
local support for services like specialist housing. For example, the local authority’s Adult Social Services 
Department may not prioritise a specialist housing scheme as it may not meet immediate high care priorities. 
More focussed joint working would highlight the scheme’s role in prevention, which would subsequently deliver 
considerable savings by enabling quicker discharge from hospital or reducing the need for residential care. 
 
We believe Clause 6 should be amended to ensure Local Authorities consider housing in their recommendation 
of the most relevant service for the patient’s circumstances. This would also encourage Clinical Commissioning 
Groups and Health and Wellbeing Boards to see specialist housing and related adaptation and support services 
as part of the solution when considering an individual’s care and support needs. 
 
Amendment: Clause 6(2) should be amended to include “(c) housing options (or housing-related provision) for 
meeting adults’ needs for care and support” after point (b).  
 
Question 10: What are the risks and benefits of the duty on local authorities to provide 
advice on adult care and support? Are they the same for the duty to provide information? 
 
The Federation fully supports the draft Bill’s duty on local authorities to provide information and advice about 
the care and support services available in their area. There are clear benefits of the duty, information and advice 
are key to helping people make the right choices about their care at the right time. 
 
However, as the duty currently stands, information and advice risks missing out significant issues that relate to 
how clients approach services, and an integral part of the care and support network. It is therefore crucial that 
the duty is amended to ensure local housing options, including specialist housing, accessible housing, 
adaptations and housing related support, are included in any information and advice on the subject of care and 
support services. Such housing options are often the missing links in allowing someone to receive care and live 
independently in their own home.  
 
Local authorities already have a duty under the Housing Act (1996) to offer advice on housing options to those 
in housing need and will therefore already have some information on housing options available to them. The 
draft Bill places duties on adult social services and local housing authorities to work together (clause 4 (3)(b)). 
Ensuring that housing options are included in information and advice on care and support is a sensible 
extension of this.  
 
At present, there is a lack of good-quality advice to inform people about the specialist housing or home 
modifications available in their local area. People are usually unaware that changes to their home are even an 
option, yet these changes have numerous benefits including the potential to prevent or delay the need for more 
intensive care. For example: 
 
Adaptations and support can speed a person’s return from hospital, prevent readmission or admission to a care 
home and allow them to receive care services in their own home (see Case Study 2 in the Appendix) 
Specialist housing can prevent those with long-term health issues from needing more intensive care by allowing 
them to live in their own accessible and adapted home with extra support onsite (see Case Study 4 in the 
Appendix).  
Ensuring information and advice is available on these housing options would also save the taxpayer money by 
preventing or reducing a person’s need for care and support. Housing those with dementia in care homes costs 
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the UK £9.43bn per year – 41% of the total cost of dementia.194 However, housing someone with dementia in an 
extra care scheme (like our example in Case Study 4 in the Appendix) can cut the cost of caring for a person with 
dementia by up to 50%.   
 
Amendment: Clause 2(2) should be amended to include “(e) available housing options, and the choice of 
providers, available in the authority’s area” following bullet (d). 
 
Question 11: How can local authorities ensure that the local care market provides enough 
care services to meet local needs? How can they encourage a diverse range of high-quality 
providers? 
 
The Federation fully supports the duty Clause 3 puts on local authorities to ensure their local care market is 
diverse and offers choice to those who need it.  
 
However, the definition of ‘care and support services’ must be amended to ensure local authorities include 
specialist housing, accessible housing and housing related support in their mix of services. This would encourage 
local commissioning structures to provide a joined up care and support service, encouraging better coordination 
between housing, care and health services. This would get people home from hospital quicker, help them receive 
care and support in their own house rather than moving to a care home, and prevent avoidable falls and 
accidents in the home which result in admission to hospital or residential care. 
 
The Health and Social Care Act 2012 does not provide a specific framework for housing to engage with health 
and vice versa. Consequently housing providers are struggling to engage with the new local structures. The role 
housing can play in prevention and the benefits of integrating housing with the NHS and social care are 
highlighted elsewhere in this response (see sections 5 and 9 of this submission). 
 
Amendment: Clause 3(5) should be amended to include “(c) housing options for meeting adults’ needs for care 
and support” following bullet (b). It is crucial to include this amendment to ensure specialist housing, 
adaptation and support services are fully integrated in the local care market. 
 
Question 13: The White Paper talks about “approaches that promote support within 
communities” and calls for the adoption of “asset-based” approaches. Is the draft Bill 
successful in embedding this approach, or should other preventative approaches be 
adopted?  
 
The Federation welcomes the draft Bill’s focus on preventing or delaying a person’s need for care and support. A 
care service which only responds when a person hits crisis point is disempowering for the individual and puts 
increased pressure on strained NHS and social care budgets.  
 
The White Paper’s focus on approaches that promote support within communities – like housing – was very 
welcome, it is crucial that this focus is continued in the draft Bill. The White Paper highlights the importance of 
supporting people to retain their independence and identifies housing as a key part of this. It acknowledges the 
role that aids and adaptations play in helping people stay independent in their home for as long as possible as 
well as identifying the need for local authorities and the NHS to consider housing needs and resources when 
assessing the needs of their local area. 
 
The Dilnot Commission Report recognised that integrating housing, health and care is essential to delivering 
preventative services, which deliver better outcomes and the White Paper says, “fragmented health, housing, 

                                                       
194 Alzheimer’s Society, Financial cost of dementia, 2009 
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care and support are letting people down. A failure to join up also means that taxpayers’ money is not used as 
effectively as possible, and can lead to increased costs for the NHS.”195 
 
We believe that to ensure approaches that promote support within communities are embedded the draft Bill 
should be strengthened by including housing options as one of the services used to prevent a need for care and 
support (clause 7). This would allow local commissioners to ensure individuals at risk are able to live 
independently for as long as possible, and delay any need for more intensive and costly care.  
 
Investment in primary and community-based services could reduce by up to18 per cent the £1.42 billion annual 
cost to the NHS of emergency admissions among people with long-term conditions, which could have been 
managed in primary care196. Housing options, whether specialist housing, aids and adaptations or housing 
related support, are a crucial part of this community support as they provide individuals with the support and 
resources they need to live independently. Housing related support also helps to prevent avoidable accidents and 
enables the effective monitoring of long-term health conditions. By offering specialist housing at the right time, 
the likelihood of repeated stays in hospital can be reduced and a move to residential care can be prevented.  
 
Amendment: Clause 7(2) should be amended to include “(c) the importance of identifying housing options 
required to exercise that duty” following point (b). 
 
Question 25: Does the draft Bill promote greater integration between health, social care 
and housing around hospital discharge? 
 
The draft Bill could do more to promote greater integration with housing around hospital discharge. Local 
authorities and NHS bodies should offer a needs assessment, identifying any potential inaccessibility to the 
patient’s home and detailing how care and support is to be delivered. This would prompt better communication 
between frontline housing support staff and hospital staff through senior management leadership (see case study 
2 in Appendix), which would enable people to return home quickly and help to prevent readmissions. 
 
Amendment: Clause 3 (1) regarding the discharge of hospital patients with care and support should be amended 
to include “(b) whether the patient has needs for home adaptations and housing-related support” following 
point (a). However, if the Bill’s definition of “care and support” were amended to include specialist housing and 
related adaptation and support services, this amendment would not be required (see section 4 in this 
submission). 
 
Overall, the bill makes a number of valuable and important contacts with housing. The amendments that we 
propose will provide a flexible framework for local partners to make the most of this to deliver effective services 
and better outcomes.   
 
Appendix  
 
Case Study 1: Housing and independent living  
 
Andy, aged 32, was diagnosed with schizoaffective disorder and Bi-Polar affective disorder when he was 18 and 
has a long history of acute in-patient admissions and safeguarding concerns. A rehabilitation service, provided 
by the housing association Look Ahead, has helped him to live independently in a relatively short period of time 
and at less cost than residential care – the more common approach. It is estimated that this service has saved the 
NHS and local authority £241,670 by enabling Andy’s quick transition from in-patient service to living with only 
minimal need for care and support.197  

                                                       
195 HM Government, Caring for our Future: reforming care and support, 2011 

196 Kings Fund, Mid Term Review, 2012 

197 National Housing Federation, Providing an Alternative Pathway, 2013 
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Look Ahead’s service provides intensive support for up to 11 individuals in self-contained accommodation and 
is staffed 24 hours a day. Residents have usually come from residential care and long-term in-patient stays prior 
to moving in and the service supports them to become fully independent. The service is a product of integrated 
working at its best as it was originally commissioned as part of a joint commissioning strategy by the local NHS 
and local authority following the closure of an in-patient rehabilitation ward.  
 
One year after moving to the rehabilitation service, Andy successfully applied to do a nursing diploma at City 
University, and volunteers for Tower Hamlets Centre for Mental Health. Six months later, Andy moved to his 
own flat with continued support from Look Ahead’s floating mental health service. Once Look Ahead is happy 
that he is well settled and can live independently, he will be discharged from the service. 
 
Case study 2: Home from hospital 
 
At 82, Beryl was diagnosed with stomach cancer and was admitted to hospital for an operation to fit a stoma bag. 
A reablement package from Leicester City Council and housing-related support from the housing association 
Midland Heart enabled Beryl’s discharge from hospital back to her own home. Without this support, Beryl 
would have had to remain in hospital for a much longer period. 
 
Effective joint working between the NHS, the local authority and housing providers have allowed Beryl to 
remain in her own home and maintain her independence. Low level weekly support and good communication 
between hospital and support staff have also helped to prevent a need for on-going health and social care 
services.  
 
Case study 3: Importance of housing in well-being 
 
Following a motorbike accident, Bruce needed multiple operations - including the amputation of a leg – and was 
left tetraplegic. After his discharge from hospital, he was unable to walk or take care of himself and after 3 
months, he attempted suicide. Bruce was referred to Papworth Trust by the senior rehabilitation consultant at 
Addenbrooke's Hospital. Through the support of the housing association Papworth Trust, he is now living 
independently and is recovering from his severe depression in his own purpose designed home.  
 
The specialist design of Bruce’s flat has been fundamental in enabling Bruce to live independently. The kitchen 
work surfaces and oven are at a height that he can use and the flat’s sinks and hob are height adjustable. Light 
switches are at elbow height, heating controls are accessible to him and doorways are wider than normal to allow 
access for his wheelchair.  
 
Case study 4: Living independently in extra care housing 
 
Grace, aged 74, has dementia and until recently was neglecting her health and having difficulty managing at 
home on her own. Moving to an Accord Housing extra care scheme has meant that she can continue to have a 
home of her own, with access to care and support when she needs it. 
 
A local authority social worker reviewed Grace’s care needs and she was referred to Accord Group’s Moxley 
Court extra care scheme by a joint housing and social care allocation panel. If she had been moved to a 
residential care home under an ‘Elderly Mentally Ill’ placement, would have cost up to £600 per week – whereas 
residence in a scheme like Moxley Court only costs £300 per week 198.  
 
Even with her dementia, Grace can live independently in her own self-contained flat with care and support staff 
available at all times. She also has access to a range of communal facilities, including a hairdressing salon and 
assisted bathing service. Grace says that she is much happier at Moxley Court and staff have helped her to mix 
with other residents in the scheme. 

                                                       
198 This is based on the average costs of residential care in the Walsall area for EMI placements. 
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Living in an extra care scheme means that Grace’s care providers are able to be responsive rather than reactive. 
Ensuring Grace is in the most appropriate housing, with the care and support she needs, has prevented hospital 
admissions which may have occurred if she was left in her own flat.  
 
January 2013 
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National Institute for Health and Clinical Excellence (NICE) 

Introduction and summary 

This memorandum sets out our thinking so far on how NICE will help improve the quality of social care services 
when it becomes the National Institute for Health and Care Excellence, a new non-departmental public body, in 
April 2013, and takes on responsibilities for producing social care quality standards and the social care guidance 
that will underpin them. It responds to question 18 posed by the Joint Committee on the part to be played by the 
new social care quality standards developed by NICE in supporting local authorities in discharging their new 
market-shaping duties. 

The memorandum: 

 
• describes NICE’s current role, which the new organisation will take forward, and looks in particular at 
NICE quality standards;  
 
• summarises the policy backdrop to NICE’s social care role including relevant provisions of the Health 
and Social Care Act 2012;  
 
• describes NICE’s preparations for its new role; 
 
• highlights ways in which NICE’s social care guidance and quality standards can help lever up the 
quality of social care. 
 

About NICE 

The National Institute for Health and Clinical Excellence (NICE) is the independent organisation responsible 
for providing national guidance, including quality standards, on the promotion of good health and the 
prevention and treatment of ill health. We also provide other evidence-based services, particularly NHS 
Evidence, a web portal for evidence on health and social care, and advice on prescribing medicines through our 
Medicines and Prescribing Centre. 

We published the first quality standards for the NHS in June 2010. Quality standards are therefore a relatively 
new NICE product. The Department for Health has referred a ‘library’ of around 170 topics to NICE for 
development as quality standards199. The library includes the 24 quality standards already published and the 25 
currently under development.  

NICE quality standards are concise sets of statements designed to drive and enable measurement of priority 
quality improvements within a particular area of care. They are derived from high quality sources of guidance, 
such as that developed by NICE and by other sources accredited by NICE. Standards are developed in 
collaboration with NHS and social care professionals, their partners and service users. Information on 
effectiveness and cost effectiveness, people's experience of using services, safety issues, equality and cost impact 
are considered during the development process. 

NICE quality standards enable: 

 
• health, social care and public health professionals to identify key aspects of high quality care in areas 
where improvements might be required;   

                                                       
199 See the NICE quality standards topic library at www.nice.org.uk/guidance/qualitystandards/QualityStandardsLibrary.jsp  
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• people receiving health and social care services, their families and carers, and the public to find 
information about the quality of services and care they should expect from their health and social care provider;  
 
• service providers to quickly and easily examine the performance of their organisation and assess 
improvement in the standards of care they provide;  
 
• commissioners to be confident that the services they are purchasing are of high quality, cost effective, 
and focused on driving up quality. 
 

The policy and legal backdrop to NICE’s social care role  

The 2010 NHS white paper, ‘Equity and Excellence: liberating the NHS’, stated the government’s intention to 
expand NICE’s role into providing quality standards for social care200. Subsequent policy documents enlarged a 
little on the nature and purpose of social care quality standards: they would provide a consistent definition, 
which was considered to be lacking, of high quality in social care, and they would describe a level of care that 
was distinct from and higher than the minimum acceptable quality defined in the essential standards applied by 
the Care Quality Commission (CQC) in registering health and social care providers201.  

The Health and Social Care Act 2012 created the legal underpinnings for NICE’s social care role: 
 
• The Secretary of State may direct NICE to prepare statements of standards – to be referred to as quality 
standards – in relation to the provision of social care in England (Section 234(1)(c)).  
 
• The Secretary of State may confer on NICE the functions of ‘giving of advice or guidance, provision of 
information or making of recommendations about any matter concerning or connected with the provision of 
social care in England’ (Section 237(1)(c)).  
 
• In carrying out the functions of preparing quality standards, giving advice or guidance, or making 
recommendations on social care, NICE must have regard to the broad balance between the benefits and costs of 
the provision of social care, the degree of need for social care, and the desirability of promoting innovation in 
the provision of social care (Section 233(1)).  
 
• NICE must consult with interested parties on its procedures for preparing quality standards and giving 
advice or guidance, and making recommendations (Sections 234(7) and 237(7)).  

These sections of the Act describe NICE’s roles and functions in relation to NHS services and public health in 
the same way, except that the NHS Commissioning Board will be the commissioner of quality standards for 
NHS services. The Act enables the Secretary of State and the NHS Commissioning Board jointly to commission 
NICE quality standards (Section 234(9)), thus pointing the way to quality standards for social care, the NHS and 
public health that complement each other, and to quality standards that encourage integration of services.  

The Act says that the Secretary of State and the NHS Commissioning Board must have regard to NICE quality 
standards in carrying out their respective duties to improve the quality of NHS care (Sections 2(1A)(4) and 
23(1)(13E)(4)), but is less specific on mechanisms for quality standards to influence social care. However, all 
quality standards will have statutory force from the endorsement of the relevant commissioner, i.e. the Secretary 
                                                       
200 See www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_117353  

201 See Department of Health (2010). Transparency in outcomes: a framework for adult social care. 
www.dh.gov.uk/en/Consultations/Liveconsultations/DH_121509; and DH (2011).Transparency in outcomes: a framework for quality in 
adult social care. A response to the consultation and next steps. 
www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/documents/digitalasset/dh_125685.pdf 
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of State or the NHS Commissioning Board (Section 234(5)). In the case of quality standards for children’s social 
care, the implication of the Act is that the Secretary of State for Health will commission quality standards in 
consultation with the Department for Education202.    

Regulations under the Act may require specified public bodies to have regard to NICE advice or guidance, or to 
comply with NICE’s recommendations, but will only apply to local authorities in carrying out public health 
functions and not to their social care functions (Section 237(8-10)). 

The July 2012 social care white paper, ‘Caring for our future: reforming care and support’203, said that NICE 
would develop a library of quality standards and guidance to improve the quality of social care, in consultation 
with the care and support sector and care users and their families and carers. This library would ‘provide 
commissioners and providers with evidence-based descriptions of what good care and support should look like’. 
It would ‘help people using care and support, carers and families to understand what they should expect’. It also 
said that NICE and the CQC would work together to ensure that related standards (whether quality or 
regulatory) were complementary.  

As an indication of the leverage social care quality standards might have in the system, the white paper said that, 
by April 2013, the provider quality profile that every registered residential or home care provider must publish 
on the NHS and social care information website will have to include information on whether the provider meets 
new NICE quality standards, once developed, as well as other recognised charter marks of quality.  

The white paper did not cover children’s social care but we would expect NICE quality standards on children’s 
social care to have a similarly complementary relationship with the Department for Education’s National 
Minimum Standards.  

NICE’s preparations for its social care role 

Although social care guidance and quality standards have not been part of NICE’s formal remit, we have worked 
in the past with the Social Care Institute for Excellence (SCIE) to develop clinical guidelines and public health 
guidance on dementia, the health and wellbeing of looked after children, and pregnancy and complex social 
factors, all with relevance to social care. Other examples of guidance that crosses the boundary with social care 
are NICE’s clinical guidelines on the assessment and prevention of falls, hip fracture, and autism spectrum 
disorders in children and young people, and public health guidance on mental wellbeing and older people. In 
addition, much NICE guidance is about the treatment and care of people with long-term medical conditions and 
so should inform joint commissioning of services for the substantial number of people with long-term 
conditions who also need social care support. 

Since early 2011 we have been developing an approach to producing guidance and quality standards for social 
care that takes into account the different settings and audiences for these products. During this time we have 
been engaging with commissioners, providers and users in social care to help make sure that the emerging 
concept fits their needs. 

We have established a social care reference group bringing together national voluntary and user and carer 
organisations, local government stakeholders, representatives of service providers, regulatory and professional 
bodies, and the research community. The group’s role will include making suggestions for the library of social 
care quality standard topics, advising on the needs and expectations of the social care sector and on effective 
dissemination of social care quality standards, supporting and encouraging uptake through their networks, and 
providing feedback on how social care quality standards are used in practice. 

At the request of the Department of Health we have been piloting the development of two social care quality 
standard topics – on care of people with dementia and the health and wellbeing of looked after children and 

                                                       
202 See Health and Social Care Act 2012: explanatory notes, paragraph 1379 at www.legislation.gov.uk/ukpga/2012/7/notes/contents  

203 See www.dh.gov.uk/health/2012/07/careandsupportwhitepaper/ 
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young people – building on the previous clinical guidelines and public health guidance. This has enabled us to 
test existing methods and processes and explore the format and presentation of social care quality standards. We 
issued these quality standards for consultation earlier this month and will publish final versions in April 2013. 

The Department of Health has already referred the first nine topics for NICE’s social care quality standards 
programme commencing in April 2013. The topics are: 

 
• Autism in adults  
• Autism in children  
• Mental wellbeing of older people in residential care  
• Medicines management in care homes 
• The transition between health and social care, including discharge planning, admission avoidance, 
reducing readmissions and reducing unnecessary bed occupancy  
• Management of physical and mental co-morbidities of older people in community and residential care 
settings  
• Domiciliary care  
• Transition between children and adult services  
• Child maltreatment. 

Quality standards provide a focus on key areas of care where improvement is likely to be required, with 
suggested measures to help track this improvement. The timetable for developing quality standards on social 
care topics will therefore vary, depending on whether there is relevant existing NICE or NICE-accredited 
guidance. For several of the nine topics we will have to develop guidance as well as the quality standard.  

To support the development of guidance, and the adoption and dissemination of social care quality standards 
from April 2013, we have established the NICE Collaborating Centre for Social Care. This is a partnership of the 
Social Care Institute for Excellence (SCIE), the Evidence for Policy and Practice Information and Co-ordinating 
Centre (EPPI-Centre), the Personal Social Services Research Unit (PSSRU) at the London School of Economics 
and Political Science and the University of Kent, Research in Practice (RIP), and Research in Practice for Adults 
(RIPfA). 

NICE social care guidance and quality standards and service improvement  

The purpose of social care quality standards, rather like that of the adult social care outcomes framework, is to 
support local and social care sector-led quality improvement initiatives, rather than be a tool for performance 
management by central government. They will do this in various ways. Most obviously, by describing what high 
quality social care should look like, they will enable commissioners more confidently to specify the service to be 
provided and to monitor providers’ performance against that specification.   

Social care quality standards, and their underpinning guidance, should also have an impact on quality through 
interaction with new and existing mechanisms for performance improvement in the social care sector. For 
example: 

 
• The indicators accompanying quality standard statements will relate to indicator sets used by adult and 
children’s social care commissioners such as those in the information frameworks developed by the Towards 
Excellence in Adult Social Care Board and the Children’s Improvement Board. Like these information 
frameworks, quality standard indicators will relate to the adult social care outcomes framework (and any future 
framework of outcomes for children and young people receiving social care). 
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• Local authorities will be able to use information about their performance against quality standards for 
purposes of local accountability in their Local Accounts. 
 
• Social care providers will be able to include indicators from quality standards in their sets of quality 
measures. 
 
• Registered residential and home care providers are already required, from April 2013, to use 
information on their performance against social care quality standards, as they become available, in the quality 
profiles they publish on the NHS and social care information website (see paragraph 13 above). 
 
• The social care quality standard on dementia will support the Department of Health and care providers 
in developing and piloting the new local care audit announced in the social care white paper. Subsequent quality 
standards will support the extension of the scope of the care audit.  
 
• Initiatives by the adult and children’s social care sectors to improve the quality of particular aspects of 
care will be able to use NICE social care guidance and quality standards to define the criteria for evaluation. 
 
• Where NICE guidance and quality standards cover care pathways across disease prevention, clinical 
care, and social care, they will assist health and well being boards and commissioners of public health, NHS care, 
and adult and children’s social care to design more integrated approaches to care. 
 
• Local Healthwatch and local authority overview and scrutiny committees will be able to use NICE 
guidance and quality standards to examine and raise questions about service quality.  
 
• NICE guidance and quality standards will be important sources of quality criteria and measurement for 
CQC and Ofsted.  
 
January 2013 
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National Institute of Adult Continuing Education 

 
 Introduction  
 
1. The National Institute of Adult Continuing Education (NIACE) is an independent nongovernmental 
organisation and charity. Its corporate and individual members come from a range of places where adults learn: 
in local community settings, schools, further education colleges, universities, workplaces, prisons and in their 
own homes via technology. The ends to which NIACE activities are directed can be summarised as being to 
secure more, different and better quality opportunities for adult learners. It is particularly concerned to advance 
the interests of those who have benefited least from their initial education and training. NIACE welcomes the 
opportunity to comment on the Draft Care and Support Bill respond to this consultation but limits its 
comments to those areas falling within its remit. 
 
2. Overall, NIACE supports the Bill’s proposals to introduce changes to carers’ assessment , recognising their 
needs in respect of  education and  employment. NIACE shares however, many of the misgivings of Carers UK 
and the Carers Trust that the Bill is weaker in its provisions for young carers (below the age of 18). 
 
Question 4 
 
3. NIACE strongly supports the Bill’s principle ‘that local authorities must promote and individual’s well-being’ 
as it believes adult learning and skills is a key driver in facilitating economic and social well-being in localities. It 
is crucial to the achievement of objectives in a range of services: the impact of appropriately designed and 
commissioned adult learning helps local authorities meet their aims in terms of adult social care, health, crime 
reduction and community safety, democratic engagement and economic development.    While having only 
limited statutory underpinning adult learning has a critical role in capacity building and supporting local 
authorities’ work. Integrating care and support responsibilities with this is wholly sensible. 
 
Question 10 
 
4. While supporting the provisions of  Clause 2 of the Bill (placing a duty on local authorities  to provide adult 
care and support), NIACE has some concerns. The white paper, Caring for our future (Cm 8378) places too great 
an emphasis on websites  as a way of discharging that duty. NIACE believes that it in wrong to assume that all 
adults have both the ability to access such websites and the literacy levels required to make informed choices. 
There remain sections of the adult population who lack access to the technology and others who lack the 
capability to use it. While appreciating that a ‘digital by default’ strategy is cost effective, NIACE urges the 
Committee to ensure that it does not exclude poor and vulnerable groups. 
 
Questions 27 and 28  

5. NIACE welcomes the establishment of Health Education England but would welcome further scrutiny and 
clarity about how the new body will relate to existing sector skills councils (most notably Skills for Care), what 
its role will be in the promotion of apprenticeships and how it will relate to the Care Ambassadors scheme. 
NIACE believes there to be a risk that the education and training of care  workers may develop in a ‘siloed’ way 
that is not fully integrated with bodies such as the National Apprenticeship Services and the National Careers 
Service. This would be unfortunate, unhelpful and inefficient. The committee may wish to consider proposing a 
duty for Health Education England to consult in the exercise of its powers. 

Conclusion  

6. The provisions of the Draft Care and Support Bill set an important agenda for providers of education and 
training –  for the paid workforce, for volunteers and for affected individuals. NIACE would be pleased to 
discuss any aspect of this response with the committee.  
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National Pensioners Convention 

Summary 
 
• Over the last few years, cuts to local government funding, and the lack of ring-fencing for adult 
services, has led to a severe rationing of social care services. This has meant that large numbers of older people – 
estimated at 800,000 have already seen a reduction or a removal in the care they receive. Narrowing the 
eligibility criteria to care will only make this problem worse – and those that require moderate or low levels of 
support will inevitably see their conditions deteriorate faster than had that support been available. This is both 
distressing for the individual and in the long-term, more expensive. The Bill should therefore seek to widen 
access to social care services to all those with recognised health and support needs.   
 
• Evidence suggests that the use of direct payments and individual budgets for many frail older people is 
simply inappropriate. They have no desire to become micro-employers and would prefer a decent service 
arranged for them that meets their needs. Any suggestion that individual budgets should therefore become the 
norm for this group; as the only way of accessing care services would raise very serious concerns about choice, 
increasing privatisation, the growth of an unregulated care service and the issue of safeguarding. 
 
• Every week we are struck by another headline which reveals the neglect and ill treatment of older 
people either in their own home, a care home or hospital. Too many of those people have seen their basic human 
dignity undermined in situations where they are treated as objects rather than people and in extreme cases, there 
have been instances of abuse and neglect. This has to stop. Vulnerable older patients require greater statutory 
protection, through proper regulation, rather than less. The Bill should therefore include a Dignity Code, as 
promoted by the NPC, which sets out the basic minimum standards of care and treatment that should be 
guaranteed to all older people in whatever setting they receive their care. 
 
1. Introduction 
 
1.1 The National Pensioners Convention (NPC) is Britain’s largest pensioner organisation representing around 
1.5m older people, active in over 1000 affiliated groups across the UK. The NPC is run by and for pensioners 
and campaigns for improvements to their income, health and welfare. In view of the limit on the length of 
submissions, this document will focus on a number of specific issues arising from the Draft Care and Support 
Bill including access to social care services, the use of personal budgets, the monitoring and regulation of care 
services and the need to improve dignity in care. 
 
1.2 Over the last few years it has become widely accepted that the existing social care system suffers from a 
number of inherent problems; namely its complexity, the unfairness of means-testing, a postcode lottery of 
funding and standards, little support for family carers and a distinct lack of personalised services. In addition 
there are concerns surrounding the standards and quality of care services, the training, remuneration and 
employment conditions of the care workforce and the lack of a robust and effective regulation and monitoring 
of care providers. Successive governments have also argued that changing demographics and an ageing 
population are putting the services under even greater strain. The system is therefore in urgent need of reform. 
 
1.3 At the heart of the problem facing the care system, is the false separation of medical care funded by the NHS 
through taxation and social care that is provided largely by local authorities in the community and is means-
tested. As a result of this conscious decision, thousands of frail elderly people with complex health problems 
have been removed from receiving free NHS medical care and moved into the community – either in their own 
home or in a residential home – to receive social care. This has led to the perverse situation where those 
suffering from Alzheimer’s disease are classed as needing social care rather than medical treatment, and left to 
fund themselves under a means-tested system.  
 
2. Access to social care  
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2.1 Social care is that which takes place in the community and can be either domiciliary or residential; with 
different rules for each across the UK. For care in your own home, each local authority can decide whether it 
charges and if so, how much. This has given rise to a postcode lottery of social care costs in different parts of the 
country; with the highest spending local authority (Tower Hamlets) spending five times as much per older 
resident as the lowest spending council (Cornwall). Nevertheless, recent reports show that the average cost of 
home care is around £7000 a year for 10 hours a week (approximately £13.50 an hour or £130.50 a week).204 
 
2.2 However, the Fairer Charging guidance states that no charges should reduce an individual’s income below a 
certain level. This is currently the level of Pension Credit Guarantee plus 25% – £171.69 in pre-April 2012 
figures. In effect this means that those with capital above £23,250 (excluding any property) will be expected to 
pay the full costs, whilst those below will be means-tested and liable for a proportion of the charge. 
 
2.3 In 2003, the Fair Access to Care Services (FACS) guidelines were introduced as a response to the outcry 
against the “postcode lottery” which allowed local authorities to use different criteria for assessing an 
individual’s need for care. The guidelines state that every local authority in England must use four standard 
criteria: critical, substantial moderate and low to assess and deliver social care, but all the evidence shows that 
most councils now only help people with substantial or critical needs, some of which previously would have 
been regarded as medical care provided by the NHS, leaving many needing help to fend for themselves or rely 
on friends and family for support. 
 
2.4 As a result, hundreds of thousands of households are currently denied the help they need, whilst rising 
charges for those still receiving care in their own homes are forcing older people to reduce or even stop their 
support services. Research by the King’s Fund shows that the number of older people who need significant care 
support, but receive no assistance will reach almost one million by 2015.205 The Royal College of Nursing (RCN) 
has also claimed that the rationing of support to those with the most critical care needs has created a “revolving 
door”, as older people who have unmet care needs are forced to go to hospital, placing the NHS under greater 
strain. Nurses also say they are frustrated that when older people are admitted to hospital, for instance after 
suffering a fall, they are only able to give them “wash and go” treatment rather than being able to ensure they are 
eating well and able to live independently.206  
 
2.5 In addition, under the 2003 Delayed Discharges Act local authorities are fined £125 a day for keeping an 
older person in hospital after the time he/she is deemed fit for discharge. This legislation almost forces older 
people back out into the community, often without a suitable support package in place in their own home so 
that they are either quickly re-admitted or are unable to cope and are fast-tracked into a nursing home. 
 
2.6 Given the government’s cuts to local government funding, and the lack of ring-fencing for adult services, the 
rationing of services is set to increase. Research suggests that at least 250,000 older people could lose their home 
care as a result.207 Of these older people, 100,000 are projected to go without any support at all, while the 
remainder would be expected to buy support privately. There would be a 23% rise in unmet need, when 
measured in hours of personal care required but not provided (either by paid or informal carers) and as a result 
there would be a 25% rise in hours of personal care provided by informal carers.  
 
2.7 As a result of such rationing, those with low and moderate needs have no choice but to either rely on 
voluntary organisations or family members to help, or do without. Naturally, this situation can lead to a 
worsening of their condition and their needs may eventually reach a substantial or critical level. The cost of 
providing this extreme level of care is therefore more expensive in the long term than would have been the case 
with earlier intervention, when needs were at a lower level. Any solution must therefore be for the long-term. 
 

                                                       
204 Growing care crisis as charges for elderly home care top £7000 a year, www.labour.org.uk, 29 December 2011 

205 Securing good care for more people: Options for reform, Kings Fund, March 2010 

206 RCN response to the Dilnot Care Commission, January 2011 

207 Personal Social Services Research Unit, LSE and University of Kent for Age UK, 2010 
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2.8 However, what is extremely worrying is that because the social care system has long been the Cinderella 
service of the welfare state, it has encouraged low expectations from those who it is supposed to support. Many 
individuals have modest desires about what help they might get when entering the system. Many feel they are 
receiving less support than they need – or are trying to muddle through without any help or guidance.  
 
2.9 The exclusion of lower bands of eligibility means that people have particular difficulty in getting support 
with practical – yet vitally important – tasks such as housework, gardening and shopping. The National 
Pensioners Convention’s own research has found the care gap can include a lack of help with cooking, 
gardening, housework, visiting day centres, going out, shopping, DIY/maintenance, adaptations to property 
(ramps, showers etc) and bathing.208 
 
2.10 Ultimately, the burden created by this care gap is felt by the individual’s family and carers. Despite a 
commitment from the previous government to ‘valuing’ carers through a Carers’ Strategy which is due to come 
into force by 2018, there is no suggestion from the Coalition of changing the current rules on the carer’s 
allowance which prevents someone in receipt of a state pension from claiming. Many support services, such as 
respite care, are also unavailable to existing carers.  As a result, the constant pressure of looking after a highly 
dependent individual, without the necessary support and help can lead to passive neglect, because carers are 
simply no longer able to cope. 
 
3. Making the individual responsible - Personal Budgets 
 
3.1 Under the Conditional Resource Enhancement Scheme (CRE) known as Direct Payments/Personal Budgets, 
those receiving local authority funded domiciliary social care have an assessment of their individual care needs. 
This assessment calculates the number of hours and type of support they require and this support is converted 
into the £s required to deliver it. Money is then handed over to the individual in the form of a Personal Budget 
to spend as they choose. 
 
3.2 However, the introduction of individual budgets raises a number of serious concerns. Many budget holders 
will be met with a bewildering choice of care providers, consisting of local authority services, private companies 
and the voluntary sector. The individual will therefore need to be directed to the "experts" offering advice and 
services and will inevitably be drawn into the growing market where private companies, the voluntary sector and 
charities compete for contracts to supply such services. As a result, the organisation offering “advice” may be the 
same one that is also providing a service. This therefore raises serious concerns relating to impartiality and 
independence. 
 
3.3 Research also shows the negative physical and psychological effects that the responsibility of managing 
individual budgets can have on older people. The IBSEN Individual Budget Pilots Evaluation report October 
2008 showed that service outcomes for those using an individual budget in the pilot were not improved for older 
people, and that their psychological well-being was damaged.  
 
3.4 However, despite this obvious drawback for older people, the government seems intent on promoting 
individual budgets as the only mechanism through which care services can be accessed. This ‘cash for care’ 
model has shown that some local authorities are now refusing to offer a choice of how services can be accessed – 
with access to care being limited through direct payments only. The principle that all service users should have 
an individual budget in order to receive a minimal service is therefore inappropriate, especially as most frail 
older people simply want a decent service arranged for them that meets their needs.  
 
3.5 Ultimately individual budgets transfer risk and responsibility either to the individual who needs social care 
or to their relative(s). They must now take on management tasks or deal directly with the private companies 
which will provide their advice or care for profit. However, there is no clear guidance for the individual when 
becoming an employer.  
 

                                                       
208 Survey of social care users and providers, NPC, 2007 
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3.6 Fundamentally, expecting some of our most vulnerable older people to take on the responsibility of micro-
employers – recruiting, dealing with payroll matters, contracts, discipline, employment rights, paying tax and 
national insurance – is simply unrealistic. In effect, rather than giving choice, individual budgets open up 
opportunities for abuse by those who manage the individual’s affairs and those organisations who see it as a 
chance to win contracts and make profits. Already evidence is emerging around the country that private 
agencies are offering to manage budgets for an average cost of 10%-15%; which in most cases will be paid out of 
the money that should have been used on care. It should also be noted that at the moment, these brokers 
currently fall outside any regulatory framework. 
 
3.7 Far from enabling a highly-skilled and motivated workforce, the model of provision that is actually emerging 
encourages low pay and poor conditions, and risks entrenching problems of inadequate recruitment, retention 
and career development. Furthermore, shifting funding and responsibilities onto individuals undermines local 
authorities, local democracy and the role of the welfare state. The personalisation of care is becoming 
synonymous with reducing choice, increasing privatisation and allowing the growth of an unregulated care 
service. 
 
4. Dignity in care 
 
4.1 Every week we are struck by another headline which reveals the neglect and ill treatment of older people 
either in their own home, a care home or hospital. As our society ages, increasing numbers of older people find 
they are unable to care for themselves or properly conduct their affairs, but for too long, too many of those 
people have been ignored, denied the basic right to speak for themselves or make up their own mind. In this era 
of human rights, too many older people have seen their basic human dignity undermined in situations where 
they are treated as objects rather than people and in extreme cases, there have been instances of abuse and 
neglect. This has to stop. 
 
4.2 In February 2012, the National Pensioners Convention launch a Dignity Code; supported by the then care 
minister, Paul Burstow, opposition spokespeople and a host of charitable and professional bodies. Much of what 
the Dignity Code calls for is to treat individuals as human beings, rather than as second-class citizens who can 
have their wishes and feelings ignored and overlooked. Providing someone with personal dignity must be a basic 
requirement in any care setting – and there must be no excuse for denying someone their right to be treated with 
respect.  
 
4.3 Over the last year the Code has been adopted by over 30 local authorities, staff training bodies and care 
providers. In some instances, the Code now forms part of either staff contracts of commissioning agreements – 
and is beginning to be seen as a minimum standard against which services should be judged.  
 
4.4 However, it is now time for the Code to be incorporated into legislation so that it can be seen in every GP 
surgery, social services department, hospital ward and nursing home. Individuals and their families should have 
confidence that certain practices will be unacceptable and that all older people will be guaranteed to receive a 
minimum standard of care. 
 
January 2013  
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National Voices’ 

Summary and recommendations 

Overall, National Voices welcomes the draft Bill but is eager to ensure that its content fully connects with 
existing provision within the Health and Social Care Act 2012. As a member of the Care and Support Alliance, 
National Voices supports the full range of recommendations made in its separate submission. This submission 
focuses on two issues in particular - integration and care planning – which are priority issues for National 
Voices’ members. 

Key recommendations: Integration 

• Provision on integration needs to remain focused on the individual and how they experience the 
services they receive 

• Integration will only be fully realised if people with needs are fully involved, from assessment 
through care planning to review and reassessment 

• This involvement needs to be supported by a free flow of relevant and timely information about 
service options and efficient use of information about the individual 

• Implementation will need to be supported by the clear articulation of a vision for coordinated care in 
practice 

The Narrative for Coordinated Care will need to be fully recognised in social care to create a unified approach to 
delivering person centred, coordinated care across the board    

Key recommendations: Care planning 

• Current provision should be amended to include ‘and involve’ to reflect the active and two way nature 
of the care planning process 

• A person is not ‘health’ or ‘social care’. Care planning should provide individuals with an opportunity 
to take part in a holistic discussion about their needs and how they will be met, including other professionals 
providing care for the person, where appropriate 

• Needs which will be met by a carer must be discussed and agreed with the person concerned and 
recorded explicitly as part of the care plan 

• Care plans must be written in a way that can be easily understood by the person with needs 

• People with needs must have access to advocacy or relevant support to enable them to be fully 
involved in the care planning process 

• The individual should be offered the chance to review their plan at least once a year or request a 
review, if they feel that their care and support plan is not working for them 

Local authorities should have a duty to provide suitable guidance on authorisation to enable people to make 
an informed decision about whether this option is right for them 

1. Introduction 

1.1 National Voices is the national coalition of health and social care charities in England. We work 
together to strengthen the voice of patients, service users, carers, their families and the voluntary organisations 
that work for them. 

1.2 We have more than 150 members with 130 charity members and 20 professional and associate 
members. Our broad membership, rooted in people’s experience, represents millions of people, and covers a 
diverse range of health conditions and communities. 
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1.3 National Voices welcomes the opportunity to submit evidence to the Joint Committee on the Draft 
Care and Support Bill. Overall, the Bill establishes some important fundamentals that will contribute 
significantly to improved outcomes in the way that care and support is delivered.  

1.4 However, we are eager to see that the content of the Bill fully connects with the new duties set out in the 
Health and Social Care Act 2012. This will be critical in creating a policy framework capable of delivering more 
coordinated and person centred care in practice.  

1.5 We want to see the existing provision developed in a way which ensures that the person with needs 
stays at the centre of the picture, and that services are designed and delivered around them, in a way that suits 
their preferences and lifestyle choices.  

1.6 We have worked closely with the Care and Support Alliance to develop a full response on the Bill in its 
entirety and support its submission in response to this Call for Evidence. 

1.7 To avoid duplication, this submission focuses on the issues of integration and care planning; two issues 
which National Voices has explored in detail with its members over the last few years.  

2. Integration 

2.1 This section of our response responds to question 5 of the Call for Evidence:  “Does the draft Bill make 
sufficient provision to achieve the Government’s stated goal of greater integration within the NHS and with care 
and support and housing?” 

2.2 What does integration or coordination mean for people with needs? 

2.2.1 The lack of joined-up services is a major frustration for people with needs, their carers and families. 
Those with complex needs or long term conditions may be left struggling to navigate complex ‘webs of care’ 
with little assistance to link services together.  

2.2.2 In 2011, National Voices’ submission to the NHS Future Forum highlighted that patient organisations’ 
top demand was for 'integration, integration, integration'. Our paper, 'What Patients Want from Integration' 
explored what this meant in more detail. 

2.2.3 This highlighted that people with needs want co-ordination, not necessarily (organisational) 
integration. They want professionals to work together as a ‘team around the patient’, and they want services to 
work together in a similar way. 

2.3 Promoting coordinated care 

2.3.1 The government has included a strong focus on integration and coordinated care in numerous policy 
documents and recent legislation but there has been little consensus on what 'integration' or ‘coordination’ 
means in practice.  

2.3.2 Recognising that there could be no single definition or ‘model’, National Voices created some 
principles that could be used to stimulate change and measure progress. Our Principles for Integrated Care have 
since been endorsed by Sir David Nicholson, Chief Executive of the NHS Commissioning Board. These stress 
that coordinated care will be most successful if the perspective of the person with needs is central at all times. If 
care is to focus on the needs of, and outcomes for, the people who use services, it must be designed and 
evaluated with them, their support networks and local communities. 

2.3.3 We have since built on these statements by drawing up a Narrative for Coordinated Care which is out 
for consultation until 28 February 2013. This aims to provide a common understanding of integrated care 
from the end user’s perspective to help commissioners and service providers unify their approach to delivering 
person centred, coordinated care. The NHS Commissioning Board will adopt the completed Narrative as its 
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framework definition for ‘integration’ and the Local Government Association (LGA), the Department of Health 
and Monitor are all supporting it.  

2.4 Our view on the draft Bill  

2.4.1 National Voices welcomes the principles underpinning clause 6 but is concerned that the detail is 
currently very unclear. This lack of clarity is likely to limit its impact on the way that services interact on a 
practical level. The clause, and accompanying regulations and guidance, will need to build on, not simply restate 
the requirements under clauses 4 and 5 on co-operating.  

2.4.2 Focus on the person: The perspective and experiences of the person with needs must be at the centre of 
discussions about integrated care209. The wording of the Bill and its accompanying regulations and guidance 
must encourage individuals to be viewed in the round to ensure coordinated service provision.  

2.4.3 The current focus on population well-being alone will do little to prevent specific adults or carers from 
facing delays or fragmented care and may incentivise solutions focused on organisational integration.  

2.4.4 6(1)b should be amended to require local authorities to ensure the integration of care and support in 
circumstances where there is a risk that an adult or carer will otherwise get lost to the care system.  

2.4.5 Involvement: One way of improving the integration or coordination of services is through ensuring 
that the individual and other professionals involved in their care are fully involved in the assessment and care 
planning process. This is explored in more detail in section 3 below. 

2.4.6 Information: Integration cannot work unless information flows work effectively210. This includes 
information about service options, along care pathways, but also information about the person with needs 
themselves. In relation to the latter, portability, not production format, is key. Genuine care planning will be an 
important mechanism to consider how clauses 2 and 6 interrelate in practice.  

2.4.7 Articulate the vision and the ‘how’ for coordinated care in practice: The Narrative for coordinated 
care aims to provide a framework definition for integrated care from the service users’ perspective that all 
stakeholders can buy into. It incorporates statements, developed with service users, from the Making it Real 
initiative.  

2.4.8 The value of this approach will only be maximised if it is universally adopted by the full range of local 
partners who interact with people who receive services. We would therefore welcome recognition of the 
Narrative in guidance accompanying the final Bill.   

2.4.9 Although we recognise the need for services to have the flexibility to integrate in a way that meets local 
needs, guidance can also support practical implementation by providing examples of the ‘how’ (e.g. promoting 
active input into and engagement with Health and Well-being Boards, joint strategic needs assessments and 
health and well-being strategies).  

3.  Care planning 

3.1 This section of our response responds to question 19. “Do the care and support plan provisions allow 
adequately for input from service users and carers?” 

3.2 Care planning and personalisation 

3.2.1 Personalisation is about ensuring that everyone has access to the right information, advice and 
advocacy to give more choice and control over their lives and help them to make good decisions about the 

                                                       
209 Shaw et al 2011, Lloyd and Wait, 2005 

210 Nuffield Trust, various papers on integrated care; DH chronic care model, 2006 
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support they need. Care planning is one key mechanism which can support the realisation of personalisation in 
practice.   

3.2.2 Care planning could be described as the process through which people can discuss their full range of 
needs with professional(s) and, where applicable with their family and carers, to record goals, identify 
preferences and options and agree a plan to support their health and wellbeing211.   

3.2.3 The benefits of care planning will only be maximised if the process is completed with the individual 
with needs, not ‘done to them’212. It must enable people with needs to be actively involved through shared 
decision making.  

3.2.4 As outlined in the NICE quality standard on shared decision making, this involves providing clear 
information to help the individual make informed choices about treatment and care options, based on what is 
important to them213.   

3.2.5 Early evidence indicates that involving people through shared decision making can improve their 
satisfaction with care and the extent to which they concord with the care options agreed214.  

3.3 Promoting care planning 

3.3.1 The legislative basis of care planning is currently fragmented and a lack of understanding amongst 
professionals and people with needs about what the process constitutes in practice remains a barrier to full 
implementation.  

3.3.2 National Voices has been working with members to consider how the rhetoric on care planning could 
be realised in practice. We see strong provision on care planning in the Draft Care and Support Bill as a key 
foundation for delivering on the raft of policy commitments on this topic in social care and health.  

3.4 Our view on the draft Bill 

3.4.1 National Voices welcomes the statutory recognition of the centrality of the care plan to the process of 
meeting individuals’ needs in the current provision. This offers a unique opportunity to add in a concrete step in 
the process to encourage professionals to view individuals holistically, and promote more coordinated 
approaches to meeting assessed needs.  

3.4.2 Involving the person - a process, not a piece of paper: Care planning should be regarded as a means to 
an end, rather than an end in itself. It is the negotiation, discussion and decision-making that takes place 
between the professional and individual which has the greatest scope to improve outcomes, rather than the 
document that records the process215. The words ‘and involve’ should be inserted into clauses 24(3) and 24(4) to 
reflect the active nature of the planning process. 

3.4.3 Linking to the content of clause 2, it is important that the local authority provides sufficient 
information about the full range of options available to meet assessed needs, to enable the person to consider 
what would work best for them and make an informed decision.  

                                                       
211 Working definition drawn up in a draft paper with National Voices’ members, building on published evidence.  

212 ‘Information sheet 1: personalised care planning’, available online at: 
http://www.selfmanagement.co.uk/sites/default/files/files/Personalised%20Care%20Planning%20-%20DH%202010.pdf and ‘At a 
glance 30: Personalisation briefing - Implications for NHS staff’, available online at: 
http://www.scie.org.uk/publications/ataglance/ataglance30.asp 

213 ‘Shared decision making’ http://www.nice.org.uk/guidance/qualitystandards/patientexperience/SharedDecisionMaking.jsp  

214 ‘Evidence: Helping people share decision making’, available online at: 
http://www.health.org.uk/public/cms/75/76/313/3448/HelpingPeopleShareDecisionMaking.pdf?realName=rFVU5h.pdf  

215 NHS Modernisation Agency, Good care planning for people with long term conditions: updated version, available at: 
http://search.cpa.org.uk/sap/documents/SAP050728100_NHSModernisationAgency_Long_Term_Conditions-
Care_Planning_Report_September_05.pdf  
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3.4.4 As outlined in more detail in the Care and Support Alliance response, some people with needs may 
require access to advocacy or other support from Voluntary and Community Sector partners to enable them to 
participate fully in the assessment and care planning process. 

3.4.5 When recording the outcomes of the care planning discussions in a plan, it is critical that this is done in 
a way that can be easily understood by the person concerned. This will ensure they feel that they ‘own’ the 
document and have control over the way their services are delivered.    

3.4.6 Looking at the person as a whole - people are not ‘health’ or ‘social care’:  Needs often cross 
professional disciplines but where information is not shared effectively, services may be provided in silos and 
people’s recorded preferences and choices may be lost as a person passes from one setting to another216.  

3.4.7 The draft Bill, and the regulations and guidance which supports it, should promote care planning as a 
concrete step in the process of assessing and meeting needs, where a person can discuss their full range of needs 
with relevant professionals and agree how these can be met in a holistic way.  

3.4.8 This may either be through a connection with other professionals involved in the person’s care (linking 
back to clauses 4 and 5) or devising new ways to facilitate the sharing of information on needs. This joint 
working would be consistent with the duties outlined under Clause 6 and in due course, we would be eager to 
see this provision mirrored in Principle 5 of the NHS Constitution.  

3.4.9 Care planning processes should also consider the person’s wider networks of support. Where it is 
expected that needs will be met by a carer, this must be discussed with the person involved, and if agreed, 
recorded explicitly as part of the care plan.  

3.4.10 People’s needs change over time: Sometimes it is apparent that the nature of a person’s condition or 
disability will result in fluctuating or increasing needs over time. Where this is the case, it will be important to 
build in flexibility to specify what should happen in the event of fluctuating requirements, an emergency or if 
needs change.  

3.4.11 Similarly, care plans need to remain current to continue to maximise the delivery of outcomes for the 
person with needs. To facilitate this, we would welcome the insertion of a new sub-clause which specifies an 
estimated date, discussed and agreed with the person, when the care and support plan should be reviewed, in 
line with the nature of their need and the likelihood that they will change over time. Clause 26 should also be 
revised to ensure that each person is offered a care and support plan review at least once a year and provide 
individuals with the right to request a review if they believe the care and support plan is not working for them.  

3.4.12 People should not be overburdened: Clause 24(6) is positive in that it recognises the important role 
that individuals with needs can play in developing their own plans. However, this must not be used to pass too 
much responsibility and pressure on to the individuals themselves. It will be important to ensure that local 
authorities provide any person interested in becoming authorised with suitable guidance and support to ensure 
that they fully understand what this role will entail upfront.  

January 2013 

  

                                                       
216 Developing standards for health and social care records: Report of the Joint Working Group, available online at:  

http://www.rcplondon.ac.uk/sites/default/files/devoloping-standards-for-social-care-records-report-of-joint-working-group.pdf 
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NHS Confederation 

 
The NHS Confederation represents all types of organisations that commission and provide NHS services. It is 
the only membership body to bring together and speak on behalf of the whole of the NHS. We are pleased to 
have the opportunity to submit evidence to the Committee's scrutiny of the Draft Care and Support Bill. Our 
evidence draws particularly on our response to the Department of Health's formal consultation on the draft Bill 
and a number of our previous reports and submissions on relevant issues. 
 
1. Executive summary 
 
1.1 The NHS Confederation welcomes much of the Government's proposals set out in the Caring for our 
future: Reforming Care and Support White Paper and the draft Care and Support Bill. The focus on quality and 
control will empower people to have a much greater say in decisions about how and where they receive their 
care.  
 
1.2 We particularly welcome the proposals which will encourage integration between health and social 
care, personalisation for patients and an emphasis on dignity. We are pleased that many of the provisions in the 
draft bill offer more clarity for people and organisations, regarding  assessments, care and support planning and 
safeguarding. We are also pleased that the Bill includes clauses defining the role and responsibilities of Health 
Education England (HEE)and establishing the Health Research Authority as an independent body.  
 
1.3 However, the ambitions of the social care reforms within the draft Care and Support Bill will only be 
realised if the funding challenges are solved. Therefore, we remain concerned that neither the White Paper or 
the draft Bill addresses the long term funding challenges. A sustainable funding package for social care is needed 
which does not stop at bailing out areas that are in crisis, but that also enables investment in services which will 
save money by improving people's overall health and independence. The ambitions of the social care reforms 
within the draft Care and Support Bill will only be realised if the funding challenges are solved. 
 
1.4 We also highlight several practical issues which need to be resolved and areas where additional clarity is 
needed. This includes those clauses relating to the minimum national eligibility threshold, portability of services, 
accessibility  of information and advice, deferred payments and the transition from children's to adult services. 
We also make recommendations which relate to the proposals for the roll out of personal budgets, integration of 
health and social care and the provision of wellness services as a means of prevention, informed by our research 
and feedback from our members.  
 
1.5 Our recommendations include: 
 
• A sustainable long term funding solution for social care is urgently required to enable the ambitions 
behind the draft Bill to be realised 
 
• Local authorities should work with NHS and other relevant organisations through health and wellbeing 
boards to provide wellness services to support delivery of their duty to promote wellbeing. The NHS 
Commissioning Board should develop a lifestyle or wellness tariff to support further development of such 
services. 
 
• The way care is paid for should be reformed so that new tariffs support integrated care. Monitor should 
develop risk pooling arrangements across health and social care. Better alignment between how funding is 
allocated to local authorities and the NHS would also help. 
 
• In relation to NHS continuing healthcare, which can be extremely expensive, there is a need for clarity 
around both the costs of personal health budgets for these individuals, and how continuing healthcare packages 
will be commissioned in future. 
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• Integration should be locally driven. Local leadership and strong local relationships will be crucial. 
 
• NHS and local authority data and information systems need to work better together. 
 
• The Government confirms that it will introduce a national minimum eligibility threshold by 2015 (as 
currently drafted, clause 13 would allow this to be either national or local). Assuming that it will set a national 
threshold, the Government should also clarify its level, so that it becomes clear how much funding local 
authorities will need to comply with the threshold. It may be necessary for the Government to provide 
additional funding; if so, care should be taken not to disadvantage other services. 
 
• Information and advice should be made available using a variety of sources and methods, not just 
online tools. The Government should commit to distinguishing clearly between 'information' and 'advice' when 
developing regulations and guidance. 
 
• Take-up of personal health budgets should be driven by genuine demand from patients rather than 
quotas, learning the lessons from the continuing rollout of personal budgets in social care. Advice and support 
for patients will be essential.  
 
• It is also important that personal health budgets are integrated with local authority personal budgets, at 
least at the provider and personal levels, to enable care to be integrated at the individual level. 
 
• The accountability framework for adult safeguarding must be clear and understood at both national 
and local level. 
 
• The recommendations of the Commission on Dignity in Care217 should be adopted to tackle the 
underlying causes of poor and undignified care. These include: 
 
o Leaders in the health and social care sector must drive a "major cultural shift" to tackle the underlying 
causes of poor and undignified care. 
 
o A number of 'always events', things which should be considered as basic rules for the delivery of 
dignified care in every hospital and care home. These include introducing formal and informal feedback from 
older people and their carers to improve practice. 
 
o Ensuring that every person receiving care is protected under human rights legislation. Currently only 
those people whose care home place is arranged by their local authority are granted this protection. 
 
• Health Education England should make development of a workforce which can deliver integrated care 
one of its priorities. 
 
• If the Government decides to adopt a provider levy to fund education and training its introduction will 
need to be carefully managed. 
 
• The specific remit of the Health Research Authority should not prevent it from working constructively 
alongside a wide range of other organisations to embed research as core business across the health service. 
 
2. Care and Support 
   
2.1 Our view of Part 1 of the draft Bill (care and support) (Q 1) 
 

                                                       
217 Commission on Dignity in Care, Delivering Dignity: Securing dignity in care for older people in hospitals and care homes, 2012 
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The NHS Confederation welcomes the majority of the proposed provisions in the draft Bill. We particularly 
welcome the proposals which will encourage integration between health and social care, personalisation for 
patients and an emphasis on dignity. We are pleased that many of the provisions in the draft Bill offer more 
clarity for people and organisations regarding  assessments, care and support planning and safeguarding. 
However, we have noted below several practical issues and a need for some further clarification in relation to 
several provisions in the draft Bill.  
 
2.2 Crucial omission: a sustainable funding solution for social care (Q1) 
 
We remain very concerned that neither the White Paper nor the draft Bill addresses the long term funding 
challenges for social care. This is a crucial omission. The social care crisis cannot be solved without both greater 
integration between health and social care, and a sustainable funding solution. The ambitions of the social care 
reforms within the draft Care and Support Bill will only be realised if the funding challenges are solved. 
 
2.3 Demand for health and social care will continue to rise, particularly with the increase in the number of 
very old people and adults living with multiple disabilities. Both the NHS and local government are very aware 
that we must work together to meet the needs of the growing demographic that requires health and social care.  
 
2.4 Given the massive financial challenge facing local authorities we are not surprised that many authorities 
have had to cut some services and tighten eligibility criteria for social care. However, when people’s needs are 
not met by the social care system, they turn to the NHS, which experiences the impact in the form of increased 
demand for emergency and unplanned work, and delays in discharging people from hospital.  
 
2.5 Two thirds (66 per cent) of NHS leaders who responded to our survey in spring 2012 said that cuts in 
local authority spending had impacted on their services over the past 12 months. Of those respondents, 92 per 
cent said there were more delayed discharges from hospital, 87 per cent said there was greater demand for 
community services, 76 per cent pointed to more demand for mental health services, 57 per cent said there were 
more acute admissions to hospital, 55 per cent said there were more A&E attendances and 50 per cent said there 
were more emergency readmissions.218 
 
2.6 Our recent report, Papering over the cracks: the impact of social care funding on the NHS219, highlighted 
the major impact on the NHS where people’s needs for social care are not met. The report found that delayed 
transfers of care already cost the NHS £545,000 per day (approximately £200 million per year).220 We expect this 
to increase if social care provision is not adequate. The number of emergency admissions among patients aged 
75 and over has increased by 18 per cent between 2006/07 (1.231 million) and 2010/11 (1.453 million).221 
 
2.7 The NHS Confederation has supported the transfer of some NHS funding to social care to pay for 
services to help tackle the need for intensive, expensive support, but this has in many areas been used to paper 
over the cracks in the social care system. This risks storing up problems for the future. A sustainable funding 
package for social care is needed which does not stop at bailing out areas that are in crisis, but that also enables 
investment in services which will save money by improving people's overall health and independence.  
 
2.8 The Government must commit to implementing the Dilnot Commission’s proposals as soon as 
possible. However, it is not sustainable to expect the cost of £2 billion a year to come from the NHS. It is not 

                                                       
218 NHS Confederation member survey, June 2012. The NHS Confederation asked the Picker Institute Europe to survey the chairs and chief 

executives of all its member organisations. The survey was conducted between 26 April 2012 and 16 May 2012.There were 252 
completed surveys from 200 organisations. Responses came from the heads of acute trusts, primary care trusts, ambulance trusts, 
mental health trusts and independent sector providers of NHS care.  

219 NHS Confederation, Papering over the cracks: the impact of social care funding on the NHS, September 2012 

220 ibid, p3. This figure is based on 2010/11 Department of Health reference costs and 2011/12 Department of Health acute delayed 
transfers of care. 

221 Answer to parliamentary question from Liz Kendall MP. Hansard, 18 Apr 2012 : Columns 418 - 421W  
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possible to increase NHS efficiency savings by this amount on top of the existing requirement to save £4 to £5 
billion a year for at least the next four years without severely affecting care. 
 
2.9 The proposed introduction in the draft Bill of a system of deferred payment will go some way to 
helping people access the care and support they need, but alone it cannot address the long-term funding 
challenges. We recommend that the universal system of deferred payment must be implemented alongside other 
proposals to enable the public to plan for their care and that the Government makes it clear that the costs of care 
will be recouped from people's estates at the appropriate time.  
  
2.10 Clarifying the law on social care (Q2) 
 
The NHS Confederation welcomes clauses 17 to 19 which set out the statutory duties on local authorities to 
provide care and support, not only for people who need it themselves, but also for carers. Furthermore, we note 
the provisions in clauses 20 to 22 which set out the exceptions where local authorities are not expected to meet a 
person's needs. Together, these clauses offer some necessary clarity, through which people can understand what 
care and support they are entitled to and further, provide local authorities with some clarification of the extent 
of their responsibilities. 
 
2.11 The duty for local authorities to promote an individual’s wellbeing (Q4) 
 
We welcome the duty placed on local authorities to promote the overall wellbeing of   the individual and believe 
that the requirement to consider all of the areas of wellbeing listed in the Bill is a positive step forward. We think 
it is right that local authorities are obliged to provide services or take steps which are intended to prevent, delay 
or reduce people's needs for care and support and we believe that it is important that local authorities and NHS 
organisations work together through health and well-being boards to improve health in their local area.  
 
2.12 In order to achieve this we have advocated the provision of wellness services222 which provide support 
to people to live healthy lives. The wellness approach goes beyond looking at single issue, healthy lifestyle 
services and a focus on illness, and instead aims to take a whole person and community approach to improving 
health. Wellness services might include a combination of smoking cessation, weight management, brief alcohol 
interventions, physical activity pathways, health trainer provision, social prescribing/referral, and psychological 
well-being interventions such as mindfulness (a psychological technique) and stress management. There are a 
variety of different ways of delivering and joining up wellness services such as through health trainer 
programmes and single point of access models. Engaging individuals and communities will help to change the 
relationship they have with health and care services and turn around existing power dynamics of patients being 
passive recipients of services to potential co-producers and more actively taking personal and community 
responsibility for health and wellbeing.  
 
2.13 Reviews of wellness service have found that most have the potential to give a return on investment and 
save future costs due to ill health, as well as improving people's quality of life223. Although cost savings may not 
be achieved within a few years, the benefits to be gained in five and ten years' time will prevent existing health 
crises from getting worse and health inequalities widening. The NHS and local government cannot afford not to 
change the way services are delivered. 
  
 2.14 To support services which improve wellbeing to develop further and become more widely 
available, we recommend: 
• The NHS Commissioning Board should develop a lifestyle or wellness tariff (i.e. design a payment 
mechanism specifically to support coordinated services which improve people's wellbeing). This may support 
development of more holistic and integrated services and pathways.  

                                                       
222 NHS Confederation, From illness to wellness, Achieving efficiencies and improving outcomes, October 2011 

223 ibid, p3. 
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• NHS organisations and local authorities should work together through health and wellbeing boards to 
provide wellness services which take a whole person and community approach to improving health. This will 
support local authorities to discharge their duty to prevent, delay or reduce people's need for health care.  
  
2.15 Achieving the Government’s stated goal of greater integration within the NHS and with care and 
support and housing (Q5) 
 
The NHS Confederation strongly supports Clause 6 of the draft Bill, which requires that local authorities 
promote integration of care with health and 'health related' services. There is widespread consensus that we need 
to make better use of resources and improve people's experiences by ensuring more integration of care. Local 
authorities, NHS organisations as well as national organisations and government all have a role to play in 
ensuring we overcome the challenges in moving from aspiration to practical implementation of this aim. 
However there is more action required and much of this is outside the scope of this draft Bill. 
 
2.16 Overall, we would like to see a more coordinated approach nationally to policy  development between 
health and social care. It is particularly important that new policies focus on enabling the NHS and local 
authorities to work together to use scarce resources effectively and coordinate care.  
 
2.17 The NHS and local authorities each receive funding in different ways. Savings made through the 
actions of one service can accrue to another with no easy route for sharing the savings between them. For 
example, if a local authority invests in someone to act as a care coordinator, this may well save a significant 
amount of money by reducing hospital admissions but the local authority would not automatically share any of 
this saving. This disincentive to collaborative behaviour is particularly significant given the extreme financial 
pressures. To help address this, we make the following recommendations:  
 
• The way providers are paid for care should be reformed to better support and incentivise care that is 
integrated and may well involve a range of providers working together. The current tariff system works best for 
short 'episodes' of care delivered by single organisations.  
 
• Monitor should develop model arrangements for risk pooling across health and social care and useable 
models for personal health budgets which incorporate patient care.  
 
• Funding streams should be aligned, to make integrated joint commissioning a reality, ensuring join-up 
between local authority funding allocations done per resident population and NHS allocations based upon GP 
practice populations. These do not necessarily overlap.  
 
2.18 In relation to NHS continuing healthcare, the Government should also: 
 
• Outline the long-term costs of ensuring a personal health budget for all those who qualify for NHS 
continuing healthcare. The care packages required to meet these individuals' needs can have a very high cost. 
 
• Clarify how NHS continuing healthcare packages will be commissioned in the new system, in order to 
facilitate risk pooling across larger areas.  
2.19 The inconsistency between fully funded NHS care and means tested social care, can both confuse users 
and hamper delivery of a comprehensive care package supporting care closer to home. It may even act as a 
disincentive for people to find their own solutions to funding care on a long term basis. Until this inconsistency 
is addressed there will be an inherent tension which will make the delivery of successful integrated health and 
social care difficult to achieve.  
2.20 We would also like to draw attention to the importance of strong local relationships and leadership in 
both NHS and local authorities. Both NHS and social care leaders see strong local relationships, trust and a 
shared culture and vision as very important in facilitating joint working and integration, as outlined in our 2010 
report on integration224, produced in association with ADASS. Furthermore, the report showed that openness 
                                                       
224 NHS Confederation, Where next for health and social care integration?, 2010 
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about shared financial pressures, resulting from positive, long term relationships, enabled innovative decisions 
to be made. This evidence can be pivotal in facilitating local service integration and service redesign. Integration 
cannot be mandated by central government but should be locally driven.  
 
2.21 Finally, NHS Confederation would like to highlight the importance of aligning data and information 
systems between the NHS and local authorities. We recommend that NHS bodies and local authorities should 
design and agree data systems and sharing arrangements with clear governance procedures to ensure that 
information precedes the patient, and with clear contractual requirements for data interfaces to work between 
providers. Existing data should be better used to monitor needs and progress. 
  
2.22 Comments on the order in which the provisions of the draft Bill should be implemented (Q7) 
 
If it is found necessary to stage implementation of the provisions of the draft Bill, we would make the following 
recommendations: 
• The regulations specifying the level of need (setting a national eligibility criteria) need to be published 
as a priority in order that local authorities know how much it will cost to implement and whether they will have 
sufficient funding.   
• It would be sensible to implement the national eligibility criteria simultaneously with the provisions 
relating to portability, otherwise people will not necessarily be entitled to the same care and support irrespective 
of which local authority they move to. 
• With the same logic, the clauses relating to resolving disputes between local authorities should also be 
implemented simultaneously. 
  
3. Responsibilities of local authorities 
  
3.1 The financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill (Q9) 
 
We welcome the commitment the Government made in the White Paper to introduce a minimum national 
eligibility threshold by 2015, which would make it compulsory for local authorities to provide social care for 
everyone whose level of care needs is above a certain level. This should better enable people to access the same 
social care services regardless of where they live or where they move to. However, we note that clause 13 of the 
draft Bill leaves open the option for eligibility to be defined nationally or locally. We would like to see a national 
eligibility threshold confirmed in the legislation, as the Government committed to in its white paper.  
 
3.2 The minimum eligibility threshold has not yet been set, so it is impossible at present to know how 
much it will cost to implement and whether local authorities will have sufficient funding. Many local authorities' 
response to the huge challenge of rapidly growing demand for social care and constrained funds has included 
restricting eligibility criteria, meaning that services are only provided to people who have the most severe care 
need. Given this, some local authorities may be unable to meet a minimum eligibility threshold without 
additional funding.  
 
3.3 We are greatly encouraged by the inclusion in the Bill of provisions which set out a detailed process, 
aiming to ensure that when a person moves between local authorities their care is not interrupted. We are also 
encouraged by further clauses setting out the process for resolving disputes which arise about which local 
authority is responsible. We are pleased that the lack of statutory requirements for the process of assessment is 
being addressed in Clauses 8 -16 of the draft Bill, which make it clear that regulations 'must' make provision for 
the conduct of both statutory and financial assessment.  We hope this will mean that assessments are more 
consistent and that poor practices are ended. 
 
3.4 We recommend: 
• The Government confirms that it will introduce a national minimum eligibility threshold by 2015. 
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• Assuming that it will set a national threshold, the Government should also clarify the level at which it 
will be set, so that it becomes clear how much funding local authorities will need to comply with the threshold. It 
may be necessary for the Government to provide additional funding; in so doing, care should be taken not to 
disadvantage other services. 
 
3.6 The duty on local authorities to provide advice on adult care and support (Q10) 
 
We welcome the duty the draft Bill places on local authorities to provide advice and information. We also 
welcomed commitments in the social care white paper to improve the quality of information and advice by 
setting up a single national portal for information about health and care and investing £32 million in developing 
local authority websites.  
 
3.7 However, our members have expressed concerns about the emphasis on online tools at both local and 
national levels. While it is helpful that the white paper sets an expectation on  local authorities  to radically 
improve online information and offers a £32.5 million fund for this, this does not fully address the need for 
information and advice which is accessible to all (not just those with internet access). Information and advice 
should be made available using a variety of sources and methods, not just online tools.  
 
3.8 The differences between the provision of information and advice also need to be highlighted. Advice 
should be provided as an ongoing service that enables service users to interact with professionals in order to 
understand and make informed choices about their care. This is very distinct from providing information 
through just a web-based platform. It would be helpful for the Government to commit at this stage to 
distinguishing clearly between the two when it develops the regulations and guidance to implement the Bill's 
provisions. 
   
3.9 Care planning and personal budgets (Q19 &20) 
 
The NHS Confederation welcomes the proposals for regulations to specify the content of a person's support plan 
and believes that this will provide some necessary clarity for local authorities and patients, enabling them to 
better plan care and support. Furthermore, we are pleased that local authorities will also have a responsibility to 
provide to those people who are not eligible for care advice and information about what can be done to meet 
their needs or prevent or delay the development of future needs (clause 23).  We believe this could play an 
important role in the prevention of acute health and social care problems later on.  
 
3.10 We welcome the emphasis that the draft Care and Support Bill, alongside the white paper, has placed 
on increasing personalisation across health and social care and we support the provisions made through Clause 
25 of the bill, which for the first time define and set out in legislation how a personal budget should be 
formatted. The points below focus on what more can be done to ensure personal budgets deliver the most 
benefit for patients. 
3.11 Feedback to the NHS Confederation from local leaders, clinicians and service users and carers225 
showed that all wanted to see a slow evolution of the personal health budgets policy, rather than a `big bang'. 
Most participants we asked also  felt that take-up should be driven by genuine demand from patients and 
professionals rather than artificial means such as quota targets.  Additionally: 
 
• Frontline staff in particular foresaw a significant increase in the transaction costs of administering, 
brokering and monitoring health services under personal health budgets.  
 
• Social worker interviewees confirmed that, since the scheme has been introduced by their employers, it 
has decreased the amount of face-to-face time they are able to spend with service users.  
 

                                                       
225 NHS Confederation Mental Health Network, Personal health budgets, Countdown to roll out, October 2011 
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• Local leaders pointed to the challenge of dealing with double running costs. These, they predicted, 
would result from having to continue to fund existing services while also finding the money to give to smaller 
numbers of patients who want to take up personal health budgets and spend them elsewhere.  
 
• Service users wanted assurance that personal health budgets would not lead to the local services they 
valued closing down, leaving them, ultimately, with less choice overall.  
We recommend the slow evolution of personal budgets , rather than a big bang, with take-up driven by genuine 
demand from patients rather than quotas, learning the lessons from the continuing roll out of personal budgets 
in social care. 
 
3.12 Other key points from our research, which should be reflected in the detailed development of personal 
budgets in order to give the best chance of success, include: 
 
• The need to resolve the differing perceptions between local leaders, clinicians and patients about the 
extent to which more needs to be done to involve patients in decisions about their care. 
 
• The importance of adequate patient support and information, including high-quality brokerage and 
advocacy to help people make choices for themselves, has been clearly demonstrated in the successes and failures 
of personal budgets in social care. Sufficient investment is required to establish and maintain adequate systems 
of advice and support. 
 
3.13 We also hold some concerns over a possible lack of oversight of the quality of some services individuals 
may purchase, as some may not automatically be covered by CQC registration standards. We believe that more 
needs to be done to ensure that the regulatory system retains the oversight of quality in these cases. However, the 
capacity for service offers to be produced by individuals in partnership with social care organisations should 
improve innovation and encourage new and different providers into the care market. 
3.14 Finally, since many of the people treated by the NHS also receive social care, it is important that 
personal health budgets are integrated with local authority personal budgets, at least at the provider and 
personal levels. By coordinating the service user experience, rather than using joint commissioning or pooled 
budgets as a starting point, integrated personal budgets could offer a powerful new way of integrating health and 
social care at the individual's level. Aligning processes at the individual level, even if the staff, budgets and 
organisations above this remain separate, could also save frontline staff significant time. Having one assessment 
instead of two and a single care coordinator could improve flexibility and efficiency, though we note more policy 
development is needed to overcome issues around 'topping up' NHS funded care. 
 
3.15 Adult safeguarding (Q22 & 23) 
 
The NHS Confederation welcomes the new statutory framework for adult safeguarding setting out the 
responsibilities of local authorities and their partners. We welcome Safeguarding Adults Boards (SAB) being 
given a statutory footing and many areas have already established a SAB.  We welcome the clarity this legislation 
will bring at a local level and the fact this brings adult safeguarding requirements more in line with requirements 
for safeguarding children.  Explicit membership of SABs for the NHS and the police is welcome and multi-
agency working will be important to ensure information can be shared with those who need it.  This should 
reduce any duplication of effort in relation to conducting reviews. 
 
3.16 Safeguarding is everybody’s responsibility but it is important that the accountability framework for 
adult safeguarding is clear and understood at both a national and local level.  We welcome the NHS 
Commissioning Board's development of interim draft guidance on the accountability framework for 
safeguarding as it is important all parts of the system understand their role. This is especially important during a 
period of transition for the new system as some organisations with safeguarding responsibilities will be new, for 
example, clinical commissioning groups. 
 
3.17 We note there has been a consultation on whether local authorities should have a power of entry where 
they have reasonable cause for concern that a person with capacity is experiencing abuse or neglect, and 
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someone else in the property is preventing the local authority from speaking with that person226, though such a 
provision is not currently incorporated in the draft Bill. Some of our members highlighted there may be possible 
learning to draw from Scotland where they believe this has worked well.  Overall our members would support 
such a power and believe in reality it would be used infrequently and only in extreme circumstances.   
 
3.18 The Committee also asked for comments on the risks and benefits of creating a new offence of 
corporate neglect. It is difficult to comment on such a proposal without more detail, though we feel efforts 
should be focused on ensuring care is always good, and early identification and action where there is a risk of 
serious failure. In partnership with Age UK and the Local Government Association, we set up the independent 
Commission on Dignity in Care to tackle the underlying causes of poor and undignified care of older people 
throughout care homes and hospitals in England. The Commission's final report, Delivering Dignity227, made a 
number of recommendations, including 
 
• Leaders in the health and social care sector must drive a "major cultural shift" to tackle the underlying 
causes of poor and undignified care. 
 
• A number of 'always events', things which should be considered as basic rules for the delivery of 
dignified care in every hospital and care home. These include introducing formal and informal feedback from 
older people and their carers to improve practice. 
 
• Ensuring that every person receiving care is protected under human rights legislation. Currently only 
those people whose care home place is arranged by their local authority are granted this protection. 
 
3.19 Transition from children’s care and support services (Q24) 
 
We support in principle the clauses in the draft Bill which aim to support better transition from children's 
services to adult care and support (clauses 39 - 44). However, we still have some reservations about the detail of 
these provisions. In particular, we are concerned that the age of transition from children's services, which is set 
at 18 years in the draft Bill, is not consistent with the Government's stated aim of standardising the age of 
transferring young people with specific long-term needs to adult services at 25 years. (We note that the draft 
Children and Families Bill already provides for young people with special needs to have an assessment for an 
Education, Health and Care Plan and for that plan to be maintained up until the age of 25.) 
 
3.20 We recommend the Government confirms a standardised  age of  transition from children's services to 
adult care and support  which is consistent across health and social care services. This would support 
commissioners and providers to design the transition to adult services to be as smooth as possible. 
 
3.21 Discharge of hospital patients with care and support needs (Q25) 
 
Appropriate and timely discharge of hospital patients with care and support needs is a significant issue. Delayed 
transfers of care already cost the NHS £545,000 per day (approximately £200 million per year), as highlighted in 
paragraph 2.6 above. 
  
3.22 We support the continued existence of the power for NHS organisations to charge local authorities 
where their lack of action and/or provision causes delayed discharge. This power is currently used relatively 
infrequently, because NHS leaders recognise the financial pressures on local authorities, but our members have 
told us that its existence can be useful in some instances where local managers need to be encouraged to 
prioritise the issue. 
 

                                                       
226 Department of Health, Consultation on New Safeguarding Power, 2012 

227 Commission on Dignity in Care, Delivering Dignity: Securing dignity in care for older people in hospitals and care homes, 2012 
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3.23 The response from Centre for Mental Health, Mental Health Foundation, Mind, Rethink Mental Illness 
and the Royal College of Psychiatrists highlights the exclusion of people receiving psychiatric treatment or re-
ablement services from the provisions of Schedule 2. Delayed discharge can be an issue in mental health services. 
Given this, the Government should explore the potential to extend the duty on local authorities to carry out 
assessments for everyone leaving hospital with care and support needs to cover people using mental health and 
re-ablement services. Our Mental Health Network228 should be included in discussions about this. 
 
3.24 We recognise both the extremely challenging financial situation facing local authorities and the urgent 
need to promote greater integration between health, social care and other services such as housing around 
hospital discharge. The underlying issues causing delays to patients being discharged from hospital will need to 
be tackled by the NHS and local authorities working together. Many of the solutions are outside the scope of the 
draft Bill, for example: 
 
• expanding the provision of community services 
• changing how money flows around the health and social care systems to enable more joined up services 
• ensuring that new policies, including the development of the details of NHS reform such as sector 
regulation and outcomes frameworks, support cooperation at a local level 
• ensuring health and wellbeing boards work effectively so that the kind of integrated care that allows 
timely and appropriate discharge from hospital is commissioned 
• implementing a sustainable long term funding solution for social care. 
 
4. Health Provisions 
  
4.1 Reforming education and training 
 
 The NHS Confederation continues to hold the view that the ultimate aim of the reforms to education and 
training should be for the NHS to become a world leader in delivering a workforce that meets future patient 
needs.  
 
4.2 Health Education England (Q27) 
 
We very much welcome the establishment of Health Education England (HEE) as a non-departmental public 
body and as part of a strategy to support the development of the health and care workforce. We note that the 
behaviours and ways of working of  the people in the new system will be the crucial factor in its success, and this 
cannot be legislated for. 
 
4.3 In principle we support the HEE clauses (clauses 54 - 60) and believe these are sufficiently clear. To 
succeed, HEE will need to work closely with a number of key bodies including the NHS Commissioning Board, 
Department of Health, Local Government Association and Public Health England. Though we would not wish 
to see this set out in detail in primary legislation it would nevertheless be helpful if HEE could set out how it 
expects this to work.  
 
4.4 The HEE provisions and support for integrated care (Q29) 
 
The key to achieving the Government's aims for integrating health and care services  is cross disciplinary 
training across health, public health, social care, environmental health and other local government workforces. 
This is required to build understanding across sectors and strengthen contributions from different parts of the 
system. We would like HEE to make this one of its priorities, and to support and encourage LETBs to plan and 
commission cross disciplinary training which reflects growing demand from patients for integrated care. 
 
4.5 Local Education and Training Boards  

                                                       
228 The NHS Confederation’s Mental Health Network is the voice for mental health and learning disability service providers to the NHS in 

England. It represents providers from across the statutory, for-profit and voluntary sectors. 
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Further clarity is required regarding the role of Local Education and Training Boards (LETBs) in commissioning 
for speciality and professional training. In our May 2011 submission to the Future Forum229, we suggested:  
• adopting 'lead network’ status (or some other provider-determined alternative) for occupations and 
specialisms which are relatively rare at a local level, as opposed to commissioning education and training for 
these at a national level 
• allowing scope for a standardised approach nationally to the development of emerging professions 
where the career pathway and arrangements for rolling out new skills and approaches are not yet firmly 
established, such as paramedics, while still vesting responsibility and accountability with skills networks. 'Lead 
network' status for these professions could be one way of doing this. 
We are pleased that clause 65(3) appears to permit HEE to adopt such approaches. 
 
4.6 Additionally, it is not yet clear how LETBs, local health protection units, the NHS and local authorities 
will be expected to work together to meet local health, public health and care training needs.  
 
4.7 The potential education and training levy 
 
The Government previously proposed that the funding for education and training could be provided by a levy 
on all healthcare organisations. Any changes to funding flows for education and training will have a significant 
impact, given the sums involved, particularly for teaching hospitals, and the fact that staff on training 
placements make an essential contribution to service delivery in many organisations. Transition to a new 
funding system will need to be managed, as changing funding flows quickly could disrupt or destabilise other 
partners such as education providers, especially given the wide geographical variations in the present allocations. 
Clarity is still required on the future funding arrangements for education and training. 
 
4.8 Our members do not object in principle to paying a levy, as long as the charge is fair and proportionate 
to the size of individual providers. However as a broader range of organisations contribute financially they will 
expect equitable access to high-quality training. The independent sector already does a significant amount of 
training for non-medical professions in relation to softer skills. Some independent providers may be enthusiastic 
in future about taking greater responsibility for training, particularly if they provide a greater range of 
procedures and care.  
 
4.9 If a decision is taken to move from a separate national allocation of these resources to a levy on 
providers of NHS funded services means it will be important to ensure: 
• funding is not at the expense of clinical services. This means the transition to tariff funding of 
educational activity should be completed before the move to a provider levy, and the requirements of education 
and training must be explicit in calculating tariff and other service income 
• the levy reflects service activity rather than historical patterns of investment or accounting for the 
‘sunk’ costs of staff already in post 
• effective control of spending, particularly during the transition period, although this needs to be 
balanced with enough flexibility to allow networks to meet local workforce needs. 
    
4.10 The Health Research Authority provisions (Q30) 
 
Streamlining research governance is essential to support the UK life sciences sector and to align research with 
improving outcomes for patients. The Health Research Authority (HRA) has the potential to achieve this but 
will only be effective if NHS organisations are encouraged to engage at board level with research as core 
business. 
 
4.11 A sensible commitment to patient confidentiality must underpin any new approach to research data. 
But the opportunity of open data together with genuine patient involvement and service engagement could be a 
revolution for research and ultimately better outcomes for patients that should not be missed. 

                                                       
229 NHS Confederation, The right reform for patients, May 2011 
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4.12 Maximum impact for health research – in respect of improving patient and population health 
outcomes as well as creating wealth – will be gained by integration with service delivery, involvement of public 
and patients and engagement across sectors. The specific remit of the HRA should not prevent it from working 
constructively alongside new infrastructure such as the Academic Health Science Networks to embed research as 
core business across the service.  
 
January 2013 
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NHS Employers 

 
Joint Committee on the draft Care and Support Bill 
 
About NHS Employers  
 
NHS Employers (NHSE) represents employing organisations in the NHS in England on workforce issues, and 
supports employers to put patients first. NHS Employers is the accountable and representative voice of 
employers and is part of the NHS Confederation. 
 
Our role is to help employers understand and contribute to changes in the system to enable them to improve the 
quality of patient care. Our work spans the whole remit of workforce issues and has both an overview and 
responsibility for the delivery of a number of workforce functions including pay and pension negotiations, 
reward, employment practice, regulation, workforce planning and education and we have an integral role in the 
new architecture. 
 
We are pleased to have the opportunity to submit evidence to this Committee. Given our expertise and areas of 
interest, this submission focuses on the sections of the draft Bill which relate to the new education and training 
system (clauses 54-65).  
 
1. Executive Summary  
 
1.1  Employers in the NHS strongly believe that the education and training system must be driven by 
evidence of what is required to meet patients' needs. Given that employers commission and provide care in their 
local areas, they have a unique understanding of this. Employers argue that all levels of education and training, 
national and local, must be led by them, in constructive dialogue with the professions.  
 
1.2 NHSE supports the education and training plans as initially set out in the 2010 White Paper and 
outlined in the relevant clauses of the draft Care and Support Bill. We feel they will place employers at the front 
of decision making in planning and commissioning the education, training and development requirements for 
the NHS. We are optimistic that the proposed structure will enable long-term workforce planning, meet skills 
requirements and, crucially, patient needs. 
 
1.3  However, we note that the success of the new system will be determined largely by factors outside the 
remit of legislation, namely the culture, leadership and collaboration of organisations that form the new system. 
We  recommend that Health Education England (HEE) ensures strong partnership  working with NHS 
Employers and key organisations including the NHS Commissioning Board, Public Health England, system and 
professional regulators, Centre for Workforce Intelligence (CfWI) and its partners in the other UK countries. It 
will be important to review progress following the system's formal commencement in April 2013, but currently 
progress seems positive. 
 
1.4 To ensure the new system delivers for patients we need to make certain that: 
o HEE is focused on steering an education system with patient safety and quality at its core. 
o HEE's national strategy reflects the local requirements of LETBs.  
o LETBs must be designed, developed and run by employers with involvement from key partners.  
o There is a strong synergy between the commissioning of services and education programmes. This will 
be critical if we are to best equip employers and the workforce to meet the needs of patients. There is an 
important role for HEE at a national level to engage and build relationships with the commissioners of NHS 
services to enable this to be delivered successfully. 
 
1.5  While the education and training budget is outside of the scope of the Bill, we argue that a ringfenced 
budget at a national level is essential for ensuring that the system adequately meets the needs of patients and 
employers. However, budgets for specific services or parts of the workforce must not be ringfenced as this would 
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stifle innovation from the outset. There is a need for a model of funding in which funding follows the student 
through training across traditional health and care boundaries and across different providers. 
 
2. 1 Employers' views on the new system 
 
In 2008 NHSE asked employers what they needed from a new modernised medical training and career system230. 
With respect to medical careers, they told us they wanted: 
 
• A modular approach to postgraduate training which allows people to build up credentials for different 
skillsets which enable them to have flexible career routes 
 
• A multi-disciplinary approach to planning based on the needs of organisations delivering services for 
patients. 
 
• A small over-supply to create competition, flexibility and drive up quality. 
 
• A clear balance between the needs of patient services (of which trainees are often an integral part) and 
the needs of staff for a supportive learning environment. 
 
• A managed change in career expectations: in no other profession does each trainee expect to reach the 
top of the profession and stay there for the remaining duration of their career and in the same professional 
capacity.  
 
2.2 To date, there has been little progress in meeting the requirements outlined above for medical careers. 
However, NHSE is optimistic that the new structure as set out in the draft Bill presents a unique opportunity to 
maximise the benefits to patients of the £5 billion annual national investment in education and training, and 
additional local investment.   
 
2.3 The above concerns are similarly applicable to non-medical professionals in the NHS. NHSE is hopeful 
that the new education and training structure will enable long-term workforce planning, meet skills 
requirements and patient needs. However, the culture within these new organisations and how they work 
together and share information will be integral to the success of the new system. HEE, LETBs and their partners 
will need to be open and transparent in their decision making processes and disputes must be resolved quickly 
and effectively.  
 
3.1 Powers envisaged in the draft Bill (Q27) 
We are confident that the Bill sets out HEE's powers sufficiently.  Its culture, leadership and ability to work 
collaboratively with other organisations in the new structure will be central to the success of the system.  
 
3.2 There is a clear line of accountability for the system to the Secretary of State. However, it is not 
currently clear how tensions or disagreements between different parts of the system will be resolved, for example 
when aspirations from professional groups, politicians or others to increase numbers in a particular profession 
are not the same as the views of employers.  
 
3.3 NHSE supports the creation of LETBs to bring together employers, professional advice, education 
providers and patients to consider the whole workforce  requirements of the locality and take responsibility for 
commissioning the appropriate training and development to meet service and patient needs.   
 
3.4 It is vital that HEE uses the expertise and intelligence gathered by LETBs in shaping its strategy to 
ensure that decisions are made as locally as possible to best fit local circumstances and to reflect the increasingly 
local commissioning of patient services by the new clinical commissioning groups. 

                                                       
230 NHS Employers, Medical training and careers: the employers' vision,November 2008.  
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4.1 Proposed arrangements for governance and accountability (Q28) 
 
To create a joined up system with local ownership, accountability and responsibility, the LETB must be a 
structure that is designed, developed and run by employers and involves their key partners.  
 
4.2 We believe that good progress is being made in the development of LETBs. As they are established their 
degrees of autonomy and authority will be tested. While it is essential that HEE has robust governance and 
accountability mechanisms for holding LETBs to account, it must also allow LETBs to make decisions as locally 
as possible to best fit local circumstances. 
 
4.3 The National Education Outcomes Framework, which will set out the outcomes that HEE would expect 
providers to meet, will provide a helpful framework for the Department of Health and HEE to establish their 
accountability and relationship. The link between education inputs and health outcomes is to be welcomed. 
However, there needs to be some caution in the establishment of indicators for health providers – it should be 
for LETBs to hold providers to account. The Framework indicators will need to evidence the link between 
educational inputs and patient outcomes rather than use other measures as proxies in the absence of evidence 
based outcomes. However, indicators should not duplicate measures which are already monitored by regulators 
in the system. 
 

5.1 Facilitating greater integration (Q29) 
NHSE supports the Government's goal for greater integration of care and believes that the education and 
training system has an important role to play in delivering this. All levels of the education and training system 
must be joined up and connected to work with the commissioners of NHS services.  
 
5.2 Ensuring a strong synergy between the commissioning of services and education programmes is critical 
if we are to best equip employers and the workforce to meet the needs of patients. There is an important role for 
HEE at a national level to engage and build relationships with the commissioners of NHS services to enable this 
to be delivered successfully. 
 
5.3 It is essential that the new system coordinates education and training for the whole healthcare 
workforce, not only the traditional professional groups. For example, the work of healthcare assistants and 
assistant practitioners has a significant impact on that of clinical professional colleagues and neither group’s 
education and training should be considered in isolation.  
 
5.4 Greater integration requires changes in staff skills sets which should be reflected in the provision of 
education and training. There is a need for a model of funding in which the funding follows the student through 
training across traditional health and care boundaries and across different providers.  
 
6.1 Ensuring partnership working across key organisations  
 
NHSE believes that the success of the new system will be determined largely by factors outside the remit of 
legislation, namely the culture and leadership of organisations that form the new education and training 
structure and how they work together. 
  
6.2 We recommend that HEE plays a leading role in ensuring strong partnership working with NHS 
Employers and key organisations including the NHS Commissioning Board, Public Health England, system and 
professional regulators, Centre for Workforce Intelligence (CfWI) and its partners in the other UK countries 
and regulators. It will be important to review progress following the system's formal commencement in April 
2013, but currently progress seems positive. HEE will need to work in collaboration with partners to focus on: 
 
• setting standards, 
• quality outcomes, 
• assuring that the system is delivering for the medium and long term needs of patients, 
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• resolving any conflicts in the system, 
• providing assurance that LETBs are properly accountable and well governed, and the education and 
training commissioning plans align with the services being commissioned and will meet the needs of patients. 
 
7.1 Funding in the new system 
 
While the education and training budget is outside the scope of the draft Bill, we argue that a ringfenced budget 
at a national level is essential for ensuring that the system adequately meets the needs of patients and employers. 
There is an expectation that the budget allocated to HEE will remain ring-fenced for the purpose of delivering 
education and training for the current and future healthcare workforce. Employers would support ringfencing at 
this level. 
 
7.2 However, it is important this approach does not also become ringfencing or protection of budgets at 
the level of specific services or parts of the workforce. The danger of such an approach lies in its inflexibility and 
inability to allow education and training to adapt to changes in the services and staff skill mix that are needed to 
enable changes in patient care (such as greater provision of care in community settings). The allocation of 
funding must be designed to complement local needs and plans in the short, medium and longer term. We must 
not set up a system that stifles innovation from the outset. 
 
January 2013 
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Optical Confederation 

 
1. This document sets out the response of the Optical Confederation to the Joint Select Committee’s pre-
legislative scrutiny of the Draft Care and Support Bill. 
 
2. The Optical Confederation represents the 12,000, the 6,000 dispensing opticians and 7,000 optical businesses 
in the UK who provide high quality and accessible eye care services to the whole population.  The Confederation 
is a coalition of the five optical representative bodies: the Association of British Dispensing Opticians (ABDO); 
the Association of Contact Lens Manufacturers (ACLM); the Association of Optometrists (AOP); the Federation 
of Manufacturing Opticians (FMO) and the Federation of Ophthalmic and Dispensing Opticians (FODO). As a 
Confederation we work with others for the common good. 
 
3. Our policies have long been the promotion of eye health for all and the prevention of avoidable blindness and 
sight loss. As part of this, we are delighted to be an active member of the Vision 2020 UK and the cross-sectoral 
UK Vision Strategy (a Vision 2020 UK initiative led by the Royal National Institute for Blind People and 
involving all four UK Governments). We therefore comment from the perspectives of our eye care patients and 
as providers of community eye care services. 
 
4. The Optical Confederation has seen and fully supports the submission, comments and proposals by the Royal 
National Institute for Blind People and Action for Blind People to the Joint Committee on the draft Care and 
Support Bill. 
 
5. For too long the health and social care needs of blind and partially sighted people have been overlooked and 
we look forward to this Bill addressing the social care aspect of this. 
 
6. From our experience of providing low vision NHS services, there are groups of patients who are certified 
Visually Impaired or Severely Visually Impaired, but who choose not to be registered as such with social 
services. This should not preclude their rights and carers’ rights to assessment to meet their social care needs. 
We assume the Bill will not in anyway affect these wider social rights. 
 
7. We would also commend the Seeing it My Way standards developed by clients and patients themselves as a 
substitute against which services provided under the Act should be measured. It would be helpful if these 
standards could be embedded from the outset. 
 
January 2013 
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Imogen Parry 

 
FROM IMOGEN PARRY, INDEPENDENT SAFEGUARDING ADULTS TRAINER FOR THE HOUSING 
SECTOR AND MA STUDENT IN SAFEGUARDING ADULTS: LAW, POLICY AND PRACTICE AT KEELE 
UNIVERSITY, RESPONDING AS AN INDIVIDUAL 
 
1    Introduction 
 
Given my specialist interest in adult safeguarding, as indicated above, my response is restricted  to consultation 
question numbers: 
 
Q 22 ‘To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and 
should these provisions be extended in any way?’   
 
Q 23  ‘Does the draft Bill strengthen corporate accountability for neglect and abuse?  What would be the risks and 
benefits of creating a new offence of corporate neglect?’   
 
In essence, my answer to question 22 is that vulnerable adults living in social housing are not adequately 
protected and that the provisions should be explicitly extended to include social housing providers.    
 
My answer to question 23 is that the Bill as currently drafted does not appear to strengthen corporate 
accountability for neglect and abuse and my belief is that any risks associated with the creation of a new offence 
of corporate neglect will be outweighed by the benefits.   The Winterbourne View Serious Case Review (Flynn, 
2012) provides good evidence of the need for this new offence: ‘Although Castlebeck Ltd took the financial 
rewards without any apparent accountability, its review does not address corporate responsibility at the highest 
level’ (p.vii). ‘The corporate responsibility of Castlebeck Ltd remains to be addressed at the highest level’ (p.ix).   
I positively welcome government’s apparent intention to address this gap. 
 
The remainder of this written evidence concentrates on question 22. 
 
2    A housing perspective - overview 
 
There is a long-standing neglect of the potential role of housing organisations and staff in community care 
generally (as Paul Burstow MP will no doubt recall through my work as founder and then Director of  Policy for 
ERoSH).   More specifically,  housing’s role in safeguarding adults is currently very weak.   I have an article due 
to appear this month in the Journal of Adult Protection (Parry, I. (2013) ‘Adult safeguarding and the role of 
housing’,  15, (1), pp. 15-26) which expands on this perspective, arguing that: 
 
Despite the fact that almost 4 million people live in social housing, of whom a very high proportion are 
vulnerable adults, the housing sector has very weak responsibility towards adult safeguarding.  Factors driving 
increased involvement in adult safeguarding by some housing providers  include the impact of the  Supporting 
People programme,  the No Secrets consultation,    the  Equality and Human Rights Commission report on 
disability-related harassment (EHRC, 2011) and the broad policy agenda around crime reduction.  The 
responses to the No Secrets consultation (DH, 2009)  highlighted good practice by some housing providers in 
engaging with adult safeguarding.   But there are many barriers to successful engagement and joint working 
between housing providers and adult social care combined with a failure to learn lessons from serious case 
reviews involving housing.   There need to be stronger and clearer incentives for all housing providers to engage 
with the adult safeguarding agenda combined with more widespread strategic and operational joint working 
between housing and adult social care and the dissemination of good practice. 
 
The draft Care and Support Bill provides an opportunity to increase the incentive for housing providers to 
engage with adult safeguarding, thereby ‘helping to ensure that all those at risk are adequately protected’.  
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3     My specific recommendations relating to Clauses 4, 5, 34, 35, 36 
Clause 4  Co-operating generally 
 
Registered Providers of social housing (aka housing associations/RSLs) also need to be listed as partners in 
clause 5, given case law that they are in some circumstances, ‘public bodies’ and due to their staffs’  fundamental 
role in detecting and responding to abuse  and their potential (often unrealised) role strategically in 'hot spot' 
areas.  Many safeguarding partnerships consider, wrongly, that the council housing department  is the only 
housing agency that needs to be  involved. 
 
Clause 5  Co-operating in specific cases 
 
I would like to see reference somewhere in this clause to housing - provided both by councils and Registered 
Providers (aka housing associations/RSLS).  Housing is integral to well-being;  the focus should not be just about 
integration of health and social services.   And housing staff provide 'support' - that is not just provided by health 
and social services. 
 
Clause 34 Enquiry by local authority 
 
The detail on just financial abuse is puzzling.  I  propose adding the following categories to the list of 7 categories 
in No Secrets:  self-neglect, hate crime (aka disability-related harassment), domestic abuse, forced marriage.   My 
recent analysis of local authority websites indicated that these categories are included in many multi-agency 
policies and procedures on adult safeguarding.  
 
The term 'enquiry' should be replaced with 'investigation'.  Or, perhaps the use of both terms might be 
acceptable? ('Enquiry or investigation'). 
 
I too think that the phrase 'cause to be made' is problematic and will need to be tied in with earlier clauses on 
cooperation and integration. 
 
Clause 35 Safeguarding Adults Boards 
 
Re Schedule 1 relating to Clause 35:  I propose that housing is added to the list of members - ie a rep from 
council housing providers, AND a rep from Registered Providers (aka housing associations/RLSs) of social 
housing.   
 
SABs should take the strategic lead to integrate housing into safeguarding approaches and responses. A key 
argument for this is emerging from adult Serious Case Reviews such as the one concerning Gemma Hayter.  The 
SCR commented that 'current systems are often targeted at public sector procedures when in fact direct support 
staff from smaller vol orgs are often the ones who will pick up the low level triggers' and  'there was a lack of 
oversight or clear coordination between housing support services and other adult social care services'.   Similarly, 
Manthorpe and Martineau's research (2009)  quoted a SAB member's positive comments on a SCR,that had led 
to new thinking about information sharing and housing  having found that housing had information they did 
not share.  This echoes Fish, Munro and Bairstow's SCIE report (2008) which commented on a tenancy support 
worker who found it hard to articulate her concerns and to get them taken seriously.  And Margaret Flynn's 
follow up report re the SCR concerning Steven Hoskin (2009) noted that 'housing support officers were not seen 
as professional by social care colleagues eg one was an alerter with a lot of understanding of the situation but 
asked to leave a (strategy) meeting'. 
 
This lack of integration of housing into safeguarding needs to be tackled strategically by SABs, not just left to 
local 'champions'. 
 
Clause 36   Safeguarding Adult Reviews 
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 I   am puzzled by the change of terminology and wonder why it's happened. I much prefer the term Serious Case 
Review (despite the  debate about their remit, purpose, quality, thresholds,  funding etc etc), as most people, 
including the public,  understand what this means as a result of high profile SCRs,  such as Baby P, 
Winterbourne View etc, and we should avoid introducing yet more jargon.  If SARs are to be broadly the same  
in scope, purpose etc as SCRs, there is no point in another term. 
 
4    Conclusion 
 
The role of housing in preventing and addressing adult abuse is neglected in legislation, policy, practice and 
research.   All housing providers should take a multi-pronged and strategic approach to adult safeguarding .  
There is no justification for the exclusion of housing providers from:  Safeguarding Adults Boards; multi-agency 
sharing protocols, procedures, joint working arrangements, strategy meetings and joint training on abuse and 
neglect.   I hope that,  by the inclusion of housing in the draft Care and Support Bill in the way I have indicated, 
these exclusions will be addressed.  I will be happy to present oral evidence  if invited. 
 
7 January 2013. 
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Papworth Trust 

 
Background 
 
Papworth Trust is a disability charity and registered social landlord, whose aim is for disabled people to have 
equality, choice and independence. Papworth Trust helps over 20,000 people every year through a wide range of 
services including employment, vocational rehabilitation, building and adapting housing and providing care and 
support services.  
 
Papworth Trust is strongly committed to delivering high-quality, personalised care and support to our service 
users, ensuring that this ethos is at the heart of all our services to enable disabled people to have a bigger say over 
what happens in their lives and across our organisation. As a provider of care and support services, we are 
regulated by the Care Quality Commission (CQC) and are acutely aware of the need to reform the system of 
social care to make it fit for purpose for present and future generations and welcome this opportunity to be part 
of that process.  
 
Quality of care 
 
The Government states in its White Paper “the quality of care is first and foremost the responsibility of the 
provider”.  Does the draft Bill support this policy intention, and does it pay due attention to the responsibilities of 
commissioners and regulators for quality of care?  
 
Papworth Trust notes there is very little provision in the Draft Bill on the responsibility of the provider for 
quality of care. Instead, there appears to be much more emphasis on Local Authorities to maintain a high quality 
care market (clause 3, para 2(d) and para 4(b)). However it is unclear how Local Authorities will be expected to 
manage and guarantee a variety of high quality care providers nor how they will be expected to pay for it, since 
there appears to be no new money being proposed within the social care system.  
 
Papworth Trust believes that creating a standard definition of quality in adult social care is problematic. Quality 
is subjective. It is defined in different ways by different people making it hard to produce a definition that 
adequately reflects the measure of each group – the commissioners, providers and users. 
 
A commissioner, for example, may measure quality as compliance with regulation which is easily defined and 
tangible. However providers will link quality to their values, mission and vision and their view of what a 
personalised service will entail.  A customer of care, on the other hand, may be inclined to judge the quality of a 
service based on their last transactional experience of it. While it is tempting to define quality by compliance to 
regulations alone, this can lead to a focus on bottom rung quality.  
 
Given the complexities associated with producing a lasting and all-encompassing definition, we would 
encourage the Government not to spend time and energy on creating one standard definition which seeks to fit 
the whole sector. We would suggest that it is not for the Government to definite quality, but for the users 
themselves to decide what quality looks like. The Government sets safeguards and regulates providers, but this 
should not be confused with a definition of a quality service.   
 
Instead Papworth Trust believes that attitude and cultural change which moves away from treating customers as 
passive recipients of care to genuine choice makers is vital. We believe that quality will be improved in a market 
where customers have a true range of choice in the type of care they receive. Personal Budgets will help to drive 
this choice forward but equally important is a change from thinking about the provision of care as a duty. And 
the recognition that choice extends beyond the choice of whether or not to have a Personal Budget.  
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Papworth Trust believes that many good providers of social care already put quality at the heart of what they do. 
It is their defining principle and others in the field can learn much from the good practice already taking place. 
The Government must acknowledge this and not seek to impose its own definition in a vacuum.  
 
An added complexity that bears consideration when thinking about future provision and what quality care will 
look like, is the different expectations that future users of care will have. Future generations of care recipients 
will be much more aware and willing to challenge access to their perceived rights.  They will have grown up in 
an environment of choice and will expect this choice to follow them into old age. Their expectations of 
maintaining independence and respect will be high and the market and state of care will need to meet their 
challenge. But the fundamental question that needs to be addressed now is will there be the level of funding 
required to enable them to act on these rights in the future, and if not, how is this being communicated or 
managed today for tomorrow?  
 
Integration within the NHS and with care and support and housing 
 
Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater integration within 
the NHS and with care and support and housing? 
  
Integration is a challenge facing Government which requires a radical change in the mind sets of those 
delivering public services and current working practices which focus on individual services rather than 
individuals. With the increasing pressure of an ageing population we can no longer treat health and social care 
as separate areas, nor forget the role a home can play in the prevention of needing to access those services.  
 
In November 2012, Papworth Trust published its’ latest report on home adaptations and social care, Home 
solutions to our care crisis. We believe the Government’s social care reforms present a once in a lifetime 
opportunity to get services joined up for the millions of people who require care and support. We believe simple 
changes to the home adaptations process and joined up working between health, housing and care can improve 
the overall level of service provided to individuals and help ease the burden on the social care system.  
 
As a disability charity which provides care, housing and home adaptations, our experience shows that housing 
suited to disabled and older people can create huge savings for Local Authorities and the NHS. Minor, low-cost 
home adaptations, such as fitting grab rails or a stair lift, can keep someone independent in their home for 
longer, reducing their need for expensive residential care or support in their home, and can help prevent falls 
and poor health. Our report quotes a study which found that for every £1 spent on home adaptations, £2 is saved 
in care costs and improved quality of life. 
 
We surveyed 640 disabled and older people to understand how their home impacts on their health and care 
needs and what sort of adaptation would improve their lives. The results are compelling with 1 in 4 people 
saying they cannot get around their home safely. We believe that bringing the provision of suitable 
accommodation into the heart of integrated service delivery will create major savings for health and social care 
budgets. The NHS could use Home Improvement Agencies to provide adaptations to a person’s home which 
enables them to live independently and improve their wellbeing, greatly decreasing their chance of being 
hospitalised, thus creating an overall saving for the NHS. Currently hospitals are not incentivised enough to 
prevent admissions from people receiving social care, as they are paid by results. We therefore urge the 
Government to look at ways the NHS could be encouraged to support social care and housing in order to reduce 
its own costs.  
 
Responsibilities of and financial implications for Local Authorities 
  
What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill? 
 
Papworth Trust believes the new obligations for Local Authorities laid out in the draft Bill are likely to increase 
their costs as they may have to provide care services to more people. Whilst the emphasis on prevention will cost 
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more in the short-term, we believe it is the right approach and should reduce demand for health and social care 
services in the long term.  
 
Over the last few years, there has been an emphasis on Local Authority commissioning to squeeze prices and 
drive down costs. Contracting out care services has often seen a ‘race to the bottom’ in terms of costs and wages 
for staff as providers seek to make the cheapest bid to providers.  
 
Improving quality and capability of social care cannot happen without investment in the workforce. A 
fundamental barrier at present is the fact that the pay and recognition traditionally associated with this sector 
means that care staff are some of the lowest paid and overworked of all workers. It is seen as a vocation rather 
than a profession despite the responsibility for life that comes with being a carer. The workforce is 
predominately female and are slightly older than workforces in other sectors.231 To seriously improve quality 
standards, the sector needs to be in a position to support, train and pay their staff better than they currently do. 
At present many care workers cannot earn a decent living wage without working 60 plus hours a week in what 
can be a very physically demanding job. It is no wonder then that quality standards may slip despite their best 
efforts. 
 
But the challenge is one of more than investment alone. We must change the value society places on this 
workforce and offer the incentives and recognition that social care workers need to feel developed and 
supported in their profession.  
 
Assessment and Eligibility for Social Care 
  
Care planning and personal budgets 
  
Do the care and support plan provisions allow adequately for input from service users and carers?  
 
Papworth Trust welcomes the move to ensure users and carers are involved in preparing their plan with the 
Local Authority; but rather than the Local Authority authorising individuals to be involved in this, we would 
have liked to see the individual automatically having the right to jointly plan their care needs.  
 
We are disappointed the draft Bill has missed the opportunity to address the issue of ordinary residence. The 
lack of portability of assessments across Local Authorities is of concern to Papworth Trust and a major barrier to 
choice and independence for recipients of social care. We welcome the Dilnot Commission’s proposal to rectify 
this failure of the existing system with portable assessments, ensuring that a disabled person is given the freedom 
and choice to move around the country and still have their care needs supported.  
 
No matter where a person lives or chooses to move to they should be entitled to consistent provision for their 
needs and quality of care. Some Local Authorities’ use of a person’s place of ordinary residence to dispute or 
prevent paying for their care, causes unnecessary distress for many people, is discriminatory and unfair. Despite 
the Government’s revision of the guidance for the definition of ordinary residence in April 2010, Local 
Authority disputes over responsibility remain.232 One solution to preventing these disputes would be to make the 
guidance legally binding, ensuring that Local Authorities’ obligations to provide care and support for people 
moving into their area cannot be overlooked or challenged.  
 
Papworth Trust believes that along with assessments, equipment and data should also be portable to reduce 
costs and bureaucracy for Local Authorities, and assist individuals in moving to another Local Authority. Instant 
savings can be made by better integration of the system. For example, equipment such as hospital beds which 
have been set up for an individual’s needs could be transferred, rather than be returned to the Local Authority 

                                                       
231 Skills for Care:The State of Adult Social Care in England, 2010 

232 Voluntary Organisations Disability Group, Not In My Backyard: Ordinary residence, Discrimination and Disabled people, 2011 
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and a new one requested from the new Authority, which must then be set up again to the individual’s 
requirements at a greater cost to the Government and the public purse and inconvenience to the individual.  
 
Papworth Trust believes that a person’s social care funding should not necessarily follow them from one Local 
Authority to another. Although we are not against portable funding in principle, it may not be practical for 
either the individual or Local Authorities. For example, someone moving from Newcastle to London with the 
same level of funding following them would not receive the same level of care because of the higher cost of 
services in London. Instead we propose that a person’s care and support needs should follow them between 
Authorities, assisted by the use of data sharing between Local Authorities. If a person requires 50 hours of care a 
week, this need will not change when they move to a new Authority and it is this that should be portable. This 
can be achieved by sharing data on an individual’s current care package with the new Local Authority, ensuring 
that the same care package is in place for their arrival. The Local Authority’s care manager would then work 
with the individual to ensure the package is value-for-money and cost efficient for both the Local Authority and 
the customer. This would remove the gap in support created while waiting for an assessment by the new 
Authority and instantly reduce the anxiety caused by this waiting period. 
 
Transition from children’s care and support services 
  
Will the draft Bill’s provisions smooth transition from child to adult services, and should they be extended in any 
way? 
 
Papworth Trust is disappointed the draft Bill does not extend to all ages. As it stands, the provisions only apply 
to consistency of requesting a needs assessment and not in receiving the same care package or support. Although 
it is positive that the Local Authority will have to carry out a needs assessment whether or not that person is 17 
or 18, it will not necessarily mean that whatever care package they receive as a 17 year old will remain as an 18 
year old. We feel this is an extremely short-termist approach and that Local Authorities should be looking 5-10 
years in advance and including children in their future care planning.  
 
Discharge of hospital patients with care and support needs 
  
Does the draft Bill promote greater integration between health, social care and housing around hospital discharge? 
 
No. As covered earlier, Papworth Trust does not believe there to be sufficient joining up of health and social care 
with housing after hospital discharge. Whilst the draft Bill sets out a Local Authority’s responsibility to have care 
and support in place (if deemed necessary), there is no mention of considering or meeting housing needs. 
We believe that bringing the provision of suitable accommodation into the heart of integrated service delivery 
will create major savings for health and social care budgets. The NHS or Local Authority could use Home 
Improvement Agencies to provide adaptations to a person’s home which enables them to live independently and 
improve their wellbeing, greatly decreasing their chance of being hospitalised, thus creating an overall saving for 
the NHS.  
 

Papworth Trust has recently adapted the family home of a man who received severe brain injuries after a 
motorcycle accident and had remained in hospital for the past year. Making the home wheelchair accessible and 
providing a level access shower has enabled the client to leave hospital and be cared for at home. His family are 
now willing and able to care for him, in his own home, which has resulted in a personalised care service that is 
costing the state less. The alternative may have been a move to a residential care facility. The adaptations were 
paid for partly by the Local Authority through a Disabled Facilities Grant. We would encourage the NHS and 

Local Authority to offer funding for these aspects of care which are overall far less costly to the public purse, and 
urge the Government to look at ways health, social care and housing can be integrated to reduce costs. 

 
January 2013 
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Parkinson’s UK 

1. Parkinson’s UK welcomes the pre-legislative scrutiny of the draft Care and Support Bill. We are 
members of the Care and Support Alliance and fully support the evidence that the Alliance is preparing for the 
Joint Committee.  
 
2. However, we would like to take the opportunity, with the support of the Care and Support Alliance, to 
encourage the Joint Committee to explore in more detail the area of the Bill which relates to NHS Continuing 
Care. 
 
3. NHS Continuing Care is a package of care that is arranged and funded by the NHS and is free of charge 
to the person receiving the care. The decision for eligibility rests not on the condition but on whether the need 
for care is primarily due to health needs. As care provided by the NHS is free at the point of delivery whereas 
care by social services is means tested, the outcome of any decision can have significant financial consequences 
for the person with Parkinson's and their family 
 
4. People with advanced Parkinson’s can be eligible for NHS Continuing Care due to their complex health 
needs. Physical symptoms can include significant tremor, muscle rigidity and slowness of movement as well as 
major difficulties with balance, incontinence, swallowing, and pain. Many people will also develop mental health 
problems such as dementia, and hallucination.  
 
5. At these more advanced stages there is a need for sustained and ongoing nursing and clinical care, with 
skilled interventions in particular centred on medication (which can be finely balanced), mobility and falls 
prevention, continence, nutrition and swallowing, communication, cognition and psychological needs. There 
can also be side effects to medication used to treat Parkinson's, or the patient may be less responsive to 
medication following several years of treatment. 
 
6. There is a desperate need for clarity on the boundary between the responsibility of councils to provide 
care and support, and the NHS in providing healthcare.  
 
7. Many people affected by Parkinson’s who call our helpline report falling foul of disputes between who 
will fund their care and are being actively dissuaded from an assessment for NHS Continuing Care, or 
experience significant variations in interpretation of eligibility for it, despite the existence of a national 
framework. It is not unknown for people in advanced stages of Parkinson’s to have their package withdrawn by 
the NHS and told that theirs is a social care “need”: defying logic given the degenerative nature of the condition. 
 
Exception for the provision of health services (Clause 21 of the draft Bill) 
 
8. Potentially the move towards integration of health and social care could lead to a blurring of 
boundaries and it is crucial that this does not extend to the legal boundary between a means tested system and 
one which is free at the point of delivery. The Bill provides a welcome opportunity to bring clarity on the legal 
boundary on what incidental and ancillary health services it is lawful for a local authority to provide. 
 
9. We do not agree with the Department of Health’s evidence to the Committee on 13 December 2012 
that Clause 21 of the Bill, as it stands, correctly sets the legal boundary with the NHS and brings case law into 
consideration.  
 
10. Parkinson’s UK believes Clause 21 needs strengthening, to bring it in line with the legal definition 
provided in the Court of Appeal R v North and East Devon Health Authority ex p Coughlan (1999).  Miss 
Coughlan's needs were described as being of a quality and quantity beyond that which social services could 
lawfully provide for.  
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• The quality test is: whether the nursing services are of a nature which it can be expected that an authority 
whose primary responsibility it is to provide social services can be expected to provide.   
 
• The quantity test is: whether the nursing services are merely incidental or ancillary to the provision of the 
accommodation which a local authority is under a duty to provide. 
 
11. The Law Commission recommended that the “quality and quantity” test provided by Coughlan should 
be set out in adult social care law statute.  
 
12. At present the draft Bill clause as drafted only appears to reflect the “quantity” test. 
 
21 Exception for provision of health services 
 
(1) A local authority may not meet needs under sections 17 to 19 by providing or arranging for the provision of a 
service or facility that is required to be provided under the National Health Service Act 2006 or the National 
Health Service (Wales) Act 2006 unless doing so would be incidental or ancillary to doing something else to meet 
needs under those sections. 
 
Recommendations 
 
13. Section 1 of Clause 21 should be amended to include not just the terms incidental and ancillary ie the 
“quantity” test, but also that a local authority can only provide a service “of a nature which it can be expected 
that an authority whose primary responsibility is to provide social services can be expected to provide” i.e. the 
“quality” test. 
 
14. Section 4 should also be amended “but a local authority may, despite subsections 1) and 3) arrange for 
provision of accommodation together with nursing care, “providing it is lawful for a local authority to 
provide”. 
 
15. In addition Clause 21(2) should be amended to reference NHS Continuing Healthcare specifically as an 
area which needs to be clarified in more detail in the regulations. The regulations should clarify the role of health 
and social care professionals in the process and the boundaries of responsibilities. This would also go some way 
to raising awareness of the need to assess, promote more equal access and reduce the needs for disputes and 
unnecessary delays. 
 
January 2013  
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Partnership 

 
Partnership welcomes the opportunity to respond to the Joint Committee on the Draft Care and Support Bill’s 
call for written evidence and would welcome the opportunity to submit oral evidence if called upon.  
 
Partnership’s financial services expertise along with the engagement of its not-for-profit subsidiary company, 
PayingForCare Limited, with 64 Local Authorities means that it is well placed to respond to the issues around 
the need for financial information and advice and the potential development of new financial products.  
 
This response is focused specifically on the role of local authorities in delivering adult social care, and in 
particular the people who are self-funders in the current adult social care system having assets (including 
property) of more than £23,250 in England. We have campaigned for all self funders to receive appropriately 
qualified financial advice. 
 
1. Partnership 
 
1.1.1  Partnership is the largest provider of Long Term Care insurance in the UK. Critical to Partnership’s 
success is its proprietary dataset which enables it to make more accurate assessments of life expectancy for 
people with health and lifestyle conditions. This includes people in need of care and support. 
 
1.2  Partnership and self-funders 
 
1.2.1  Over the last 2 years Partnership has sought to engage with the Government, charities, the financial 
services industry, local authorities, care providers and consumers to develop solutions which enable self-funders 
to access specialist care fees advice.   
 
1.2.2  Self-funders are broadly people who have assets (including property) of over £23,250 in England, 
representing over 41% of people in the care system. They are among the most over-looked and underserved 
people in the care system which they cross-subsidise.  
 
1.2.3  In 2009, out of the 53,000 self-funders who entered residential care only 7,000 received appropriate 
financial advice (Oliver Wyman 2009)233. It is estimated that 25% of self-funders deplete their capital 
prematurely (LGiU)234 falling back on the state at an estimated cost of between £500,000,000 to £1bn each year in 
England alone (LGiU)235. 
 
1.3  Immediate Needs Annuities 
 
1.3.1  Partnership is one of only two companies in the market which provide a product for long term care – this 
is known as an Immediate Needs Annuity (INA) or Immediate Care Plan. INAs guarantee an income for life to 
fund care costs in return for a one off premium and are designed for adults requiring immediate financial 
support with their long term care costs. If paid directly to a registered care provider they are tax free. They 
provide peace of mind for residents and their families because they cover the catastrophic cost of care and 
protect families’ legacies. They are also welcomed by care providers as they cover care costs for life at the private 
rate and protect Local Authorities for the same reason.  The average length of stay in a care home in England is 
estimated to be around 2.3 years. However, Partnership’s policyholders, who are all self-funders, live on average 
for 4 years, and 12% live for 8 years or more.  
 

                                                       
233 Research carried out for Partnership – 2009  

234 http://www.lgiu.org.uk/wp-content/uploads/2012/04/Independent-Ageing.pdf  

235 http://www.lgiu.org.uk/wp-content/uploads/2012/04/Independent-Ageing.pdf  
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1.3.2   4% of self funders in residential care currently have an INA with an in force market value of £400million. 
However, research carried out by the PSSRU236 suggests that 40% of self funders (10 times the current market) 
could both afford and would benefit from one. While each case is underwritten individually, a typical premium 
is £100,000 which typically delivers £23,000 per annum rising with inflation for life. There is a high conversion 
rate from quote to purchase – 25% of people who receive an INA quote will choose to buy one. The satisfaction 
rate for the product is also exceptionally high.  
 
2. Response 
 
2.1     The response below focuses on the role of information and advice in the Draft Bill, with a particular focus 
on the need for independent, specialist care fees advice for self-funders. The points contained in this response 
therefore relate to questions 1, 2, 4, 7, 8, 9, 10 and 14 as set out in the call for evidence.  
 
2.2    Partnership welcomes the draft Care and Support Bill, particularly the emphasis placed on the      
importance of information and advice. We also welcome the acknowledgement that promoting individual 
wellbeing is essential. However, this must include economic wellbeing and therefore access to independent, 
specialist care fees advice for self-funders is critical.  
 
2.3 Information and advice to explicitly include appropriate financial information and regulated 
financial advice 
 
3.1     Partnership welcomes the emphasis placed on information and advice within the Draft Bill as we         
believe that information and advice is essential to enable informed choice of care pathway. We believe that the 
Bill should explicitly include access to appropriate specialist care fees advice for self-funders, who account for 
41% of the care home population (Laing and Buisson).  
 
3.2     Appropriate specialist care fees advice, is advice which is given by an independent financial adviser 
regulated by the Financial Services Authority or other successor financial services regulator who has at least the 
CF8 Qualification or equivalent; CF8 is a Chartered Insurance Institute qualification which means that they are 
able to advise on care products. 
 
3.3     It is rare for local authorities to provide any link to appropriate specialist care fees advice, and when they 
do, it is typically a ‘signposting’ model where the citizen in need is given rudimentary information. Experience 
with a number of councils (we would be happy to provide further information to the committee) demonstrates 
that this approach simply does not work. However, where a fixed process is introduced by local authority 
employees which actively refers citizens to a general advice service then they engage in getting appropriate 
specialist care fees advice when required.  
 
3.4      Partnership’s not for profit subsidiary company, PayingForCare Limited (please see 
www.payingforcare.org) is currently working with 64 local authorities to support information and advice 
services, specifically for self funders to help them access specialist regulated advisers to assist the navigation of 
the often complicated and distressing care pathway. We acknowledge that each local authority works in its own 
individual way and that is why a number of different models have been developed to accommodate the needs of 
each council.  
 
3.5     This free information and advice service includes: how the care system works; types of care available and 
how to arrange the provision of that care; typical cost of different types of care; funding options available to meet 
care costs; understand state benefits, how means tested benefits and entitlements work and how to claim them; 
organise wills and power of attorney; and finding a specialist care fees adviser.  
 
3.6     We believe that local authorities should be required to refer self-funders to appropriately qualified 
specialist care fees advice to ensure that they do not deplete their funds and end up falling back on the state. In 

                                                       
236 http://www.partnership.co.uk/Documents/Corporate/PR/Immediate%20Needs%20Annuities%20.pdf 
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the long term this would save local authorities money at a time when they are facing significant cuts to their 
budgets. It also provides families and the care recipient with peace of mind and allows local authorities to deliver 
a better service to citizens allowing them informed choice over funding options.  
 
3.7      We would therefore suggest the following amendments (which have been developed based on advice from 
a Parliamentary Draftsman): 
 
In Clause 2 (providing information and advice): 
 
1. in subsection (2): 
 
in paragraph (c) leave out “and” 
 
in paragraph (d), after “support” insert: 
 
“; and 
 
(e)       the availability of specialist care fees planning advice.” 
 
2. after subsection (3), insert: 
 
(4)  In this section “specialist care fees planning advice” means advice on the planning and funding of care 
provided by an independent financial adviser who holds: 
 
(c) the CF8 qualification awarded by the Chartered Insurance Institute; or 
(d) such other comparable qualification in respect of care fees planning as the Secretary of State may be 
order provide.” 
 
 
In clause 23 (the steps for the local authority to take), after subsection (2) insert: 
 
“(3) In providing advice and information under this section, a local authority must in particular include access 
to advice and information on the availability of specialist care fees planning advice for self funders. 
 
(4)  In this section “specialist care fees planning advice” means advice on the planning and funding of care 
provided by an independent financial adviser who holds: 
 
(c) the CF8 qualification awarded by the Chartered Insurance Institute; or 
(d) such other comparable qualification in respect of care fees planning as the Secretary of State may be 
order provide.” 
 
3. Universal Deferred Payments should be subject to independent financial advice 
 
4.1     Partnership welcomes the introduction of the universal deferred payment scheme as we believe that it 
provides another funding option for self-funders. However, we believe that all individuals who are eligible for 
this scheme should be referred to an appropriate specialist care fees adviser as there may be a more suitable 
solution to funding their care.  
 
4.2      However, we believe there is a need for greater clarity before this proposal can be properly evaluated. In 
particular the following issues must be addressed before such a proposal can be brought in. These include: 
 
• Level at which interest rates will be set 
• Loan to value rates 
• Product suitability for those going into care 
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• Risk of accusations of negligence or miss-selling by local authorities 
• Use of empty property and sub-contracting by local authorities to other tenants 
• Bad debt risk  
 
4.3      We must question whether local authorities are best placed to manage these issues. 
 
4.4      These risks could be mitigated by ensuring that all citizens for whom a Deferred Payment Scheme may be 
relevant receives independent and appropriate specialist care fees advice.  
 
January 2013 
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POhWER  

1.  The basis of our response  
 
POhWER is charity that provides information, advice, support and advocacy to people who experience 
disability, vulnerability, distress and social exclusion.  We are the largest provider of these services in the UK and 
last year we handled 120,000 enquiries, provided 60,000 people with downloadable information and self-help 
tools from our website and supported over20,000 people with direct advocacy. 

A survey of our clients undertaken earlier this year showed that:  

• 64% have a disability,  
• 52% have a long term condition,  
• 55% are aged over 55 years,  
• 23% are from BAME groups, rising to over 54% in London,  
• 25 – 30% people needed support because they were too distressed to manage alone,  
• 69% had been in hospital in the past year and all had visited the GP,  
• 41% do not have access to a computer.  
 
Unsurprisingly, therefore, the vast majority of our client work is about care and support services and our 
response reflects themes from our client casework, analysis of client feedback (sought on completion of every 
case) and topic based client workshops.  We have not commented on matters where we have no information 
from clients on which to base a view. 
 
We are grateful for the opportunity to offer both general and specific comment. 

2. Response structure  

Section 3 of our response provides an overview of our key concerns based on the views of our clients. We have 
tried to relate our concerns to specific clauses - at Appendix 1 – and hope this is helpful. 

3 Key concerns from the perspective of advocacy clients 
3.1 Access to information, advice and advocacy 

Feedback from our clients indicates that they find the current care and support system confusing and stressful to 
work with. The bringing together and streamlining of the legislative framework is, therefore, very welcome.  
Our clients also very strongly welcome the principles that underpin the Bill, especially the commitment to a user 
centred approach to care and support, improvements to safeguarding arrangements and the acknowledgement 
that they want to contribute to society.  
 
However, this is not the first time that a Government has consulted on such proposals. In response to numerous 
previous consultations, our clients have made the point that for a user-centred system to work effectively, service 
users need to be able to engage as equal partners. When they do not feel equal in terms of information about 
how the system works and their choices and feel too vulnerable or ill-equipped to speak up, the door is opened 
for abuse, frustration, exhaustion, poor planning, poor use of resources and further loss of independence. They 
campaigned for independent information, advice and advocacy services and provided by professionally 
qualified people employed by organisations who could meet acceptable, externally validated, standards.  They 
were very pleased when statutory advocacy services were put in place, and played an active part in piloting and 
developing them. 
 
Feedback indicates that clients place a high value on information, advice and advocacy services. Many say that 
without these services, they would not have been able to continue to live independently. The value clients place 
on these services has also been demonstrated in a Social Return on Investment (SROI) study completed by 
POhWER in partnership with the University of Bedfordshire. This showed that every £1 spent on advocacy 
brought £6 benefits for clients.  We would be pleased to share this report.  
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In light of this, and of the Government’s commitment to ‘no decision about me without me’  our clients are 
disappointed that advocacy is only mentioned in the Bill as an example of how care needs can be met. There is 
not even a reference to the existing statutory advocacy services, including the Independent Mental Capacity 
Advocacy service which supports the most vulnerable people who lack capacity to make decisions with regard to 
decisions about their care and safety and have no-one suitable to represent them. 
 
In their response to events at Winterbourne View this Government said, “…. Good information and advice, 
including advocacy, is important to help people…..to understand the care available to them and make informed 
choices.” We ask that going forward, legislation reflects this statement. 
 
Key Messages 
 
Our clients would like this legislative round to be different from previous ones.  They want Government to 
show real commitment to service users as equal partners and to ensuring that resources are used effectively and 
efficiently in the interests of service users and the tax payer (many of our clients have been tax payers and 
many carers are tax payers and have no wish to be a burden on the State) by ensuring that: 
 

• information, advice and advocacy services are available as of right to all people engaging with the 
Care and Support System and the Safeguarding System, not just those covered by the statutory Mental 
Health Advocacy (IMHA) and Statutory Mental Capacity Advocacy (IMCA) 

• a requirement is placed on commissioners and providers of care to provide and promote access to such 
services,  

• information, advice and advocacy  services are provided by qualified staff employed by organisations 
that are independent of the care and support system, meet the Quality Performance Mark standards 
and offer non-instructed as well as instructed advocacy. 
 

They want no more instances like Ash Court or Winterbourne view, where access to advocacy may have 
prevented the abuse in the first instance. 
 
We have provided some further details about client experiences and our services in our comment on Clause 2 
(see Appendix 2)and would be very pleased to provide examples of where independent, professional 
information, advice and advocacy services are well commissioned and to demonstrate the impact of our very 
effective information, advice and advocacy services in helping maintain wellbeing and supporting effective 
engagement with the care and support system when required. 
 
3.2 Service integration 
 
In our clients experience it is often the case that different services do not work well together, even within 
organisations. The following is a comment from a former head teacher who is now very disabled: 
 
“..I don’t want my family or me to have to spend nearly all our time on the phone, on answerphones or on hold 
trying to get bits of the system to work together. Its exhausting and demoralizing.  I am told that “doing it 
myself” empowers me to get what I want. It doesn’t – it just exhausts me. I would like proper care coordination 
so I can just get the services I need and then get on with my life. This is not empowerment it is abdication.” 
 
Greater integration across NHS and housing services will not be easily achieved and stimulating a stronger 
market in health and care services adds further complexity.  It is important, therefore, that the draft Bill contains 
more than broad requirements such as that in Clause 6 which simply says that: ‘A local authority must exercise 
its functions … with a view to ensuring the integration of care and support provision with health provision and 
health-related provision.’  
 
Key Message 
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Whilst we understand that each local authority will need to make its own arrangements, our clients think that 
Clause 6 needs to be strengthened, perhaps by requiring local authorities to designate particular officers as 
responsible for integration and care co-ordination. 
 
2.3 Support for Carers  
 
Carers play a hugely important role and responding to their needs is an important step. However, some people, 
especially older people, do not recognize themselves as carers and even when they do they are often not aware of 
their entitlement to support.  
 
Key message 
 
The new arrangements for carers will need to be well promoted and this may need to be reflected in guidance. 
 
2.4 Ensuring Quality Standards   
 
We agree that quality of care should, first and foremost, be the responsibility of the provider. We do not feel this 
is given adequate emphasis in the Bill, nor does the Bill give much indication of the way in which the regulatory 
framework will offer service users greater reassurance about service quality going forward. 
 
Events such as Winterbourne View and Ash Court cause much concern amongst service users about the 
adequacy of regulatory frameworks and processes alone to protect them from abuse.  Time and again after 
such reports are published, new clients find their way to us because they are worried about risks to themselves or 
are concerned about others. We are repeatedly told how much safer they feel once that they are aware of our 
services and how frustrated they feel that they did not know about them sooner. The situation is compounded by 
low levels of awareness about how to report abuse and/or make complaints - and even when people are aware of 
complaints processes, significant numbers lack confidence in them, have had poor experiences previously or 
simply do not feel up to the task.  
 
We have raised concerns about failure to provide people with information about statutory and/or other locally 
commissioned advocacy services directly with Government Departments, Regulators, Commissioners, and care 
providers, but it is a constant battle to get this valuable and cost effective service recognized. We have, for 
example, contacted the CQC about ensuring that they give details of the statutory NHS complaints advocacy 
service when they publish critical reports, but despite promises of action, this has not happened. 
 
Many of our clients feel that the CQQ’s standards are very basic and that their assessment processes do not 
command confidence. They feel that the development of NICE standards offers the potential for a real step 
forward in raising standards, but feel they are far more likely to improve care and support if service users are 
aware of them and/or have support to  to use them.    
 
Key messages 
 
As set out in 3.1 we would like to see a duty placed on all care providers as well as commissioners to ensure that 
their clients have access to independent, professional advice and advocacy services. We would also like the Bill 
or related guidance to: 
 

• emphasise the duty to for commissioners and providers to ensure that clients are aware of complaints 
processes and of advocacy support to use them 

• support NICE in enabling service users and their carers to be able to access and use guidance 
appropriately. 

 
3.5 Eligibility Criteria and Charging 
We understand the need for local authorities to have discretion with regard to local priorities for resource use. 
However, explanations for local decisions are often unclear and accountability for variations can appear 
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idiosyncratic.  Families who are engaged with more than one authority, or clients who move, find can find 
themselves facing significant differences that affect their lives in ways they had not expected and do not appear 
rational.  We would therefore welcome a national threshold for eligibility for care and support.  
 
Key messages 
 
We feel that further consideration needs to be given to how the threshold for eligibility is defined and, 
subsequently, to charging arrangements so that there is better balance between local authorities rights to local 
determination and the very reasonable wish amongst vulnerable people to feel that there is some rational and 
transparent basis for their eligibility to services and their contribution.  
 
4 Conclusion 
 
In our experience it is often the most vulnerable people in society who miss out on services, whose choice and 
control is limited because they do not have the support they need to fully engage with systems that are supposed 
to support them. The consequences for individuals are distress, sometimes abuse and sub optimal care that does 
not help them maximize their independence. The consequences for local authorities and tax payers are poor use 
of resources and a failure to care for people in the way that society desires.  
 
We therefore ask in the strongest terms that serious consideration be given to providing the independent, 
professional information, advice and advocacy services that service users have identified as an effective (and cost 
effective) means of balancing the relationship between the state and individuals. 
 
We hope you found our response helpful. We would be very happy to work with the Government to develop 
guidance about advocacy provision in relation to the Care and Support Bill.  You can find more information 
about us at www.pohwer.net. 
 
Appendix 1 
 
Response to individual clauses  
 
Clause 1 Promoting individual well-being                                                                        While we welcome the 
principles in Clause 1, we would like to see the inclusion of promoting quality of life, i.e. ‘Promoting individual 
well-being and quality of life.’ 
 
We would also welcome the addition of the word ‘choice’ to Clause 1 (c) i.e. ‘Choice and control by the adult over 
day to day life…’  
 
In subsection 3 (d) we would like to see ‘the provision of independent, professional advocacy’ included in the list 
of services to be provided to adults who need support to participate fully in decisions relating to the exercise of 
the function concerned and would welcome further clarification in guidance as to what a local authority must do 
in order to enable active participation, including providing independent, professional information, advice and 
advocacy services.  
 
Clause 2 Providing information and advice                                                                          The provision of 
information and advice is crucial to supporting the maintenance and/or improvement of an individual’s health 
and wellbeing and quality of life. We therefore welcome the duty on local authorities to provide information and 
advice. However, as indicated in Section 3 all too often information and advice on adult care and support is: 
 
• Inconsistent and unreliable, 
• Ill researched,  
• Inaccessible to those who need it the most, 
• Insufficient to enable informed decision making,  
• Inaccurate or out of date,  
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• Poorly promoted, 
• Inadequately quality assured, and  
• Often dependent on time, money or preference.  
 
In a recent survey our clients told us that information, advice, support and advocacy should be provided by 
experienced organisations with well trained staff. Information and advice, including self-help tools and 
materials, should be provided in ways that enable people to make informed decisions, make choices and enable 
them to take control of their lives or of a particular situation. For those who need support to understand 
information and advice or to access services, advocacy should be provided by independent, professional 
advocates. All information and advice should be provided in accessible formats, such as easy-read, Skype, text 
messaging, via a professional translation service or on tape/DVD.  
 
We have designed an independent, professional information, advice and advocacy service with clients.  People 
can receive the level of support which is most appropriate for them. The key principle is taking time to discuss 
matters with clients at the outset - including understanding a person’s communications needs and always 
following up within two weeks to check that the person has the service he or she needs. This means that we 
usually get our response right first time. It also means that many people of the people who contact us (we 
handled 120,000 last year), are empowered to pursue matters themselves, with the help of appropriate 
information, advice and support and self-help materials provided. For people who have complex needs, severe 
disabilities that prevent effective communication, or are too distressed  to manage alone we provide professional 
advocacy to ensure their information, advice and support needs are met and they can access the services they 
need.  
 
Our experience therefore suggests that good quality information and advice services can help resolve very many 
matters very cost effectively. 
 
We would therefore suggest the inclusion of the word ‘effective’ to Clause 2 (1) i.e. ‘A local authority must 
establish and maintain an effective service…’  We also suggest guidance is provided which details the 
characteristics of an effective, independent, professional information, advice and advocacy service and would be 
very pleased to offer support in writing such guidance.  
 
Clause 3  Promoting diversity and quality in provision of services 
 
In subsection 1 (b) we would welcome the revision of wording from ‘has a variety of high quality services to 
choose from,’ to ‘has a variety of quality assured services to choose from.’  
 
In subsection 1 (c) we would welcome the inclusion of ‘has sufficient, accessible information and independent, 
professional advocacy support, where appropriate, to understand that information, to make informed decisions…’ 
With regard to subsection 5 (a) we would welcome the inclusion of young adults in transition, i.e. ‘services for 
meeting adults’ needs, including young adults in transition.’ 
 
Clauses 4 to 6  Co-operating generally (4), co-operating in specific areas (5) and promoting 
integration of care and support with health services etc. (6)  
 
We have highlighted our concern about this in Section 3 and suggested ways in which the Bill might be 
strengthened. 
 
Clause 7 Preventing needs for care and support 
 
We can demonstrate that providing people with independent, professional information, advice and advocacy 
support to access community services can promote well-being and help people remain independent at home for 
longer.  We would be very pleased to provide information about our Herts Help Service, provided in partnership 
with Hertfordshire local authority – and there is further information on our website.  
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Clause 8 How to meet needs 
We think that independent, professional advocacy should sit in subsection (e) with information and advice 
rather than in subsection (c) with counseling and other types of social work. We further suggest that 
independent, professional advocacy should be available not just at assessment stage but also for preventing 
dependency, and to support planning, re-assessment, review, resolving day to day difficulties and when 
complaints arise.  
 
Clause 9  Assessment of needs for care and support 
Whilst we welcome the assessment of adults who may have needs for care and support, we would suggest an 
addition to subsection 1, i.e. subsection 1 (c) ‘if the adult is assessed as not having needs, the reasons for this 
should be provided to the adult in writing.’  
 
Clause 10 Assessment of a carer’s needs for support                                                          We welcome the 
assessment of carers who ‘may have needs for care and support,’ but would again suggest an addition to 
subsection 1, i.e. subsection 1 (c) ‘if the carer is assessed as not having needs, the reasons for this should be 
provided to the adult in writing.’  
 
Clause 11 Refusal of assessment                                                                                          Refusal of assessment 
may be due to lack of understanding of the services available, the financial implications or fear of perceived 
resulting actions e.g. an unwanted move into residential care.  Independent, professional advocacy offered at this 
stage can be helpful in resolving matters. We therefore believe that independent, professional advocacy should 
be offered to those who ‘refuse’ an assessment and should be included in Clause 11.  
 
Clause 12 Assessments under sections 9 and 10: further provision                                        It is important 
that local authorities  provide independent, professional advocacy to help service users complete their self-
assessment, if necessary. It is also important that the need for support is not used as a reason to deny the 
opportunity for self-assessment. 
 
Clauses 13, 14, 15 The eligibility criteria and Power of local authority to impose charges and 
Assessment of financial resources 
 
See Section 3 
 
Clause 16 Deferred payment agreements 
 
It is difficult to comment until we see the regulations but experience with our clients suggests that people 
affected by deferred payment agreements will need access to independent, professional information, advice and 
advocacy support to understand their options and to make informed decisions.  
 
Clauses 17 to 22 Duty to meet needs for care and support (17); Power to meet needs for care and support 
(18); Duty and power to meet a carer’s needs for support (19); Exception for persons subject to immigration 
control (20); Exception for provision of health services (21) and Exception for provision of housing etc.(22)  
 
We agree that there are many anomalies which make the current entitlements inconsistent and the focus of 
existing law on duties to provide particular services can lead to a service-led approach to assessment and support 
planning. We welcome the inclusion of Clauses 17-22 which address these points, but we believe there should be 
greater clarity around NHS continuing healthcare where eligibility criteria and assessment arrangements 
continue to create great distress.  
 
Clause 23 and 24  The steps for the local authority to take and care and support plan  
While we welcome the commitment to the care and support planning process and delivering personalised care, 
many clients tell us that they are not truly involved in preparing their care and support plans and the care they 
receive does not really help  achieve the outcomes they want. We therefore recommend revision of the wording 
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in Clause 23 (1) (c) to place a duty on authorities to ‘help adults determine their required outcomes and how they 
will be achieved.’  
We believe Clause 24 should include provision of independent, professional information, advice and advocacy 
for adults who wish to prepare their own care and support plans, understand the information provided to them 
about their choices and/or express their views. 
 
In relation to carer involvement in care planning for an adult in need of services, in some instances it is not 
appropriate for a carer to be consulted and therefore we suggest that section 3 be changed to ‘in preparing a care 
and support plan, the local authority must, so far as is feasible and applicable to do so, consult -…’ (3b) should 
also be amended to read ‘any carer the adult has, if the adult needing care asks the authority to do so’. 
 
Clause 25 Personal budget 
 
Whilst we welcome the requirement of the local authority to specify in a personal budget the amount which the 
local authority assesses as the cost of meeting ‘those of the adult’s needs which it is required or decides to 
meet…’ we would like to see greater transparency on how a local authority has calculated the cost of meeting 
identified needs and outcomes to be achieved.  
 
We would also like to see consideration given to the way personal health budgets will work alongside direct 
payments. 
 
Clause 26 Review of care and support plan or of support plan 
 
Again, our clients and carers feel that local authorities should consult with a carer only with the permission of 
the person being cared for. We appreciate the issue that is being addressed, but feel that this is better resolved 
through training for staff in handling family dynamics than by legislating for something that could compromise 
vulnerable people. The right for the carer to have his/her own assessment and plan will also help obviate the 
need for legislation. 
 
Clause 27 Cases where adults express preference for particular accommodation 
 
Clause 27 provides  for regulations to ensure that an adult can have a choice of accommodation when deciding 
how their needs are met. Currently the right to choose accommodation is limited to care homes, but this clause 
provides a power to extend that right to other forms of accommodation, which we welcome. 
 
Reference should also be made to independent, professional advocacy for supporting people in this situation  
 
Clause 28 Adults with capacity to request direct payments; Adults without capacity to request direct 
payments (29) and Direct payments: further provision (30) 
 
Direct payments are an important way of giving people choice and control over the support they receive and we 
support the intention to offer everyone who is eligible for social care a direct payment, unless there is a strong 
reason why this is not possible. We support people to manage direct payments and are aware that the process 
can be complex and that people are wary of taking on the responsibility which this entails. We feel that local 
authorities should be required to commission independent advocacy to support people in the direct payments 
process as this would enable more of the most vulnerable people to take up the option of a personal budget, 
when they might not otherwise be able to.  
 
We would therefore like to see a revision of condition 3 (b) of Clause 28 (6) to read ‘with appropriate support 
and independent professional advocacy which must be available to them.’ 
 
Clause 31 Continuity of care when an adult moves 
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We are pleased to see provisions to ensure continuity of care for people who move from one area to another. 
However, it is vital that the adult and their carer have access to information about: who to contact in the new 
area, the processes and the provision in the new area (including health, leisure, benefits, housing, adaptations, 
employment and training, for example),  and assurance from the ‘receiving authority’ that services will not be 
interrupted while new services are put in place.  
 
Clauses 32 and 33 Where a person ordinarily resides (32) and Disputes about ordinary residence and 
continuity of care (33) 
 
Further consideration should be given to Gypsies and Travellers and students who may have no, or more than 
one, settled residence. 
 
People should also be offered independent, professional advocacy when local authorities are in dispute: this is a 
distressing and confusing situation for individuals who can feel that no authority is interested in their welfare. 
 
Clauses 34 to 38 Enquiry by local authority (34); Safeguarding Adults Boards (35); Safeguarding adults 
reviews (36); Abolition of local authority’s power to remove persons in need of care (37) and Protecting 
property of adults being cared for away from home (38) 
 
We welcome the provisions for safeguarding adults.  We feel that the Bill could be strengthened by the addition 
of the following: 

• Whilst the definition of financial abuse is included we would welcome the inclusion of physical, 
emotional and sexual abuse in Clause 34 (1).  
• We also urge the inclusion of additional regulations to ensure that an adult or carer, at risk of abuse or 
experiencing abuse, has access to the support of an independent,  professional advocate.  
• The role of the Independent Mental Capacity Advocate should be referenced in relation to 
Safeguarding. 
• There should be provision in Schedule 2 for consultation with statutory advocacy services and for 
reports to be provided to statutory advocacy services. 
 
Clauses 39 to 44  
 
Assessment of a child’s needs for care and support (39); Assessment of a child’s carer’s needs for support 
(40); Assessment of a young carer’s needs for support (41); Assessments under sections 39 to 41: further 
provision (42); Continuity of services under section 17 of the Children Act 1989 (43) and Power to meet 
child’s Carer’s needs for support (44) 
 
We would like to see advocacy support specifically provided for in Clause 43. 
 
Clause 45 & 46 Recovery of charges and Transfer of assets to avoid charges (46) 
 
We believe provision should be made available for vulnerable people who need an advocate to help them 
understand and manage the recovery processes. This should be included in 46 (6) ‘Regulations may - …’ 
 
Clause 47 Discharge of hospital patients with care and support needs 
 
Clause 47 and Schedule 2 deal with the planning of safe discharge of patients in England from NHS hospital care 
to local authority social care. The process is complex and this is one area where the Bill fails to simplify matters.  
Our clients say that in many instance discharge planning arrangements make them feel like financial problems 
to be passed from one agency to another. They say that  more time is spent on managing the administrative 
process  (often at the last minute) than treating them in ways that promote dignity and independence,  or  
working with them and their families to understand needs, discuss options and prepare future plans.  
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Many of our clients say that what they would value is a more humane and compassionate approach to the care of 
people whose condition means that they have to make substantial life changes, often when they are their most 
vulnerable. They would place greater value on policy that emphasises transitional care to enable people to adjust 
to their discharge from hospital and allow plans to be drawn up in a non-hospital setting.  Policies, processes 
and regulatory frameworks that support this approach would be more welcome and more in keeping with the 
principles espoused at the front of the Bill than the discharge arrangements as described. 
 
Clause 48 After-care under the Mental Health Act 1983 
 
The support of an advocate can enable effective aftercare planning and help people resolve issues when they 
return to the community, supporting recovery and reducing the likelihood of breakdown and readmission. We 
therefore suggest that the reference to Independent Mental Health Advocacy IMHA) be included in Clause 48, 
and that independent, professional advocacy is made available to those subject to section 117 but not eligible for 
IMHA.  
 
Clause 49 Registers of sight impaired adults, disabled adults, etc 
 
We particularly welcome the retention of registers for sight impaired adults as in our experience people with 
sight impairments experience more difficulty than many other groups in obtaining adequate care and support.  
 
January 2013 
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Michael Pollard 

 
1. I write on an individual basis in response to your invitation for submissions for your pre-legislative 
scrutiny.  My mother, now deceased, received a complex care package for many years, first at her own home and 
then in a residential nursing care home.  For her last 2 years, her care was funded by NHS Continuing 
Healthcare but, before that was authorised, we had been forced to sell her house to meet the costs of the care 
home – about £52,000 a year. 

2. I think there are several omissions in Part 1 of the draft Bill.  It states that no one should have to sell 
their home in their lifetime to pay for their care, but then goes on to describe the arrangements for deferred 
payments, which is in effect the same as selling your home.  Having said that, I don’t think individuals should 
have a right to retain full financial ownership of their ex-home if they have moved into long-term, funded 
residential care. 

3. I don’t believe the draft Bill makes sufficient provision to achieve the Government’s stated goal of 
greater integration within the NHS and with care and support and housing.  Although the draft Bill makes 
reference to greater integration, I don’t believe it contains anything to ensure this will actually happen.  The 
required assessment notices will probably become another bureaucratic burden on an organisation [the NHS] 
already overloaded with paperwork and targets.  It will become a box-ticking exercise unlikely to benefit 
patients. 

4. Surely the financial and other implications for local authorities are impossible to assess, because the 
draft Bill does not provide details on the care and financial assessment criteria, such as the contribution limits 
suggested by the Dilnot report.  Instead, the draft Bill refers to the problem of finding “a way to pay for it”.  But 
until we see this “funding model”, we cannot judge whether the existing variation in practice between local 
authorities is likely to be addressed by the reforms.  Also, the draft Bill does not even cover the problem faced by 
many local authorities of lack of control over private sector care costs, especially where public sector provision 
has been greatly reduced.  My mother’s local authority, for instance, did not run any residential care homes and 
was therefore at the mercy of private sector pricing. 

5. For the same reason as stated in paragraph 4 above, I see no way that this draft Bill will enable local 
authorities to ensure that the local care market provides enough care services to meet local needs or to 
encourage a diverse range of high-quality providers.  Public and private sector providers need detail about the 
level and source of funding in order to plan services and commit investment. 

6. NHS Continuing Healthcare is mentioned in the draft Bill, but is there is any intention to abolish or 
reform it?  Our personal experience was that the assessment process was not robust; the scoring for my mother 
varied considerably between assessors within the same health authority area, within a relatively short time 
period.  Since the main tenet of Continuing Healthcare is that 100% of the individual’s care, both health and 
related social, costs are met by the NHS, the future of this funding mechanism is vital to any proposed legislation 
on health and social care. 

7. I’m not sure whether it’s reasonable to expect local authorities to “promote the efficient and effective 
operation in its area of a market in services for meeting care”, since they have very limited influence on what 
private sector organisations are prepared to provide.  If there are gaps, would we expect local authorities to 
finance and provide the missing services?  And, if the private sector subsequently decided to compete, could this 
have an adverse impact on continuity of care? 

8. With regard to compatibility with national eligibility criteria, I think it’s reasonable that local charging 
regimes for services exist, as certain costs, eg, housing, vary between local authority area and are largely outside 
the control of the local authority.  But there should be transparency and evidence to justify higher charges, 
otherwise some local authorities and providers might be tempted to profiteer.  Perhaps implement a national or 
regional cap on charges. 

9. Whilst I agree with the proposal to cap lifetime contributions, I think the level suggested by Dilnot 
(£35,000) is too low and does not reflect the huge disparity in wealth between individuals.  It would be better if 
this cap was increased but combined with a protected minimum level that the individual would be entitled to 
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retain during their lifetime.  This would ensure that every individual has a protected right to pass on at least 
some of their accumulated wealth to whomsoever they choose.  Thereby, people would not be discouraged from 
saving, which is considered to be very desirable by economists and governments.  It should also discourage 
people from trying to avoid contributions by transferring wealth. 

10. The draft Bill makes it clear that assistance with care and support needs will be subject to a reasonable 
charge and I think it’s good that this has been limited to the actual costs incurred by the local authority. 

11. There are some positive commitments for providing individuals and their carers with more 
information about services, costs, public funding, etc.  However, I’m not keen on the term “personal budget”, as 
this implies that the individual might be left without care if their budget runs out. 

12. Section 21 is confusing.  It states that a local authority may not meet needs by providing or arranging 
for the provision of nursing care by a registered nurse.  The section goes on to list two exceptions, but I’m 
concerned about the effect this might have on the many residential homes that employ registered nurses as part 
of their staffing. 

December 2012 
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Jeremy Porteus 

 
As a former housing lead at the Department of Health (DH) and co-author of the recent All Party Parliamentary 
Group on Housing and Care for Older People inquiry report, Housing our Ageing Population: Plan for 
Implementation – HAPPI2 (see attached), I am particularly interested in the specific question on the links 
between housing, care and support as set out in question 5 below.  
 
Furthermore, in my day job, I am the director of an independent ‘knowledge transfer network’, the Housing 
Learning and Improvement Network (LIN). For your information, the Housing LIN brings together over 46,000 
professionals working in the housing and related care and support sectors in England, as recognised in the 
Prime Minister’s progress on dementia report (2012). Indeed, our members either actively seek to commission 
and develop new and innovative housing services such as extra care housing and/or are looking to improve their 
existing housing services to deliver improved outcomes for older people and those with a long term conditions. 
In a climate of scarce capital and revenue resources, we offer considerable ‘thought leadership’ on how housing’s 
involvement can benefit local health and social care economies and help support people live well at home. Our 
concise response is based on this and also draws on the considerable of our extensive membership. 
 
Care and Support: General 
 
5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater integration 
within the NHS and with care and support and housing? 
 
At a strategic level there is a pressing need for greater integration and systems to be put in place to not only 
support better decision making and local accountability (via Health and Wellbeing Boards and Joint Strategic 
Needs Assessments) but also to help shape local markets to both extend choice and control in a housing setting 
but also enhance the range and quality of services at home (via Strategic Housing Market Assessments and Local 
Investment and Planning frameworks).  
 
At an operational level, services could already be enhanced by closer partnership working across local housing, 
health and social care economies to deliver a more coordinated approach for older people and people with long 
term conditions and ensure that services effectively meet their care and support choices. For example, housing 
caseworkers directly involved in hospital based discharge teams to coordinate the installation of aids and 
adaptations that can help facilitate reablement and health & wellbeing advisors in specialist housing to support 
prevention and early intervention of those with dementia.  In relation to both of these, the DH has made 
enormous strides in recognising the value of housing and contribution. To this end, Norman Lamb, MS(CS), has 
recently allocated an addition £40m in 2012/13 to support local councils’ Disabled Facilities Grants and a further 
£300m capital fund over 5 years to help encourage the development of public and private sector specialist 
housing. 
 
However, unless in a crisis, all too often the experiences of users and those working in the local care economy 
are: 
 
‐ that it is difficult to navigate the housing, health and social care landscape;  
 
‐ services are often fragmented and therefore what choices exist to support self-care are unknown, 
limited and/or unaffordable;  
 
‐ capital and revenue funding can be siloed and this can prevent shared outcomes across housing, health 
and social care; 
 
‐ similarly assessments and eligibility criteria between the sectors are not universal and can result in a 
postcode lottery; and 
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‐ current workforce development standards and qualifications do not support joint training with housing 
and multi-disciplinary staff development   
 
In the light of the above, and in order to raise the profile of housing within the health and social care sectors, the 
NHS Commissioning Board is looking to develop a Compact with the housing movement. This is welcome news 
and the Housing LIN is pleased to be involved in this.  
 
More specifically, as recommended in the HAPPI2 report (pp 18 and 19), Health and Wellbeing Boards could: 
 
• identify the role of housing in new Joint Strategic Needs Assessments and emerging clinical 
commission plans; and 
 
• recognise the centrality of housing in preventing and addressing health inequalities and social care 
problems, in its budgeting (and, indeed, in its membership), and  
 
• undertake research to develop an evidence base which captures the linkage between housing conditions 
and the cost to NHS and social care budgets in order to help in the targeted development of future design 
standards and housing policy 
 
And finally, in recent years in support of the above, the Housing LIN has published several briefing papers, tools 
and good practice guides that advocate the benefit of integrated working with housing across secondary and 
primary health care, adult social care and public health. These are best captured in the references below:  
 
Getting to grips with integration: making housing count 
www.housinglin.org.uk/Topics/browse/Housing/hwb/?parent=3691&child=8169 
 
On the Pulse: How housing is critical to better health and care for older people 
www.housinglin.org.uk/Topics/browse/Housing/Commissioning/?parent=3693&child=8533 
 
Health, Wellbeing and Older People’s Housing Agenda 
www.housinglin.org.uk/Topics/browse/HousingExtraCare/ExtraCareStrategy/SHOPv2/SHOPBriefingPaper2/ 
 
I trust that you find this contribution of assistance. However, please do not hesitate to contact me should you 
have any queries or require any further information. 
 
January 2012 
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 Practitioner Alliance for Safeguarding Adults 

These comments are submitted on behalf of the Practitioner Alliance for Safeguarding Adults and are therefore 
focused on those sections of the draft Bill that specifically relate to Safeguarding Adults.  We are aware that some 
of our comments relate to issues that may well be addressed in the guidance that will accompany the Bill in its 
final form. 
 
1. Section 34: 
 
1) The term ‘reasonable cause’ will require clarification as failure to do so will lead to inconsistent 
application across and within authorities, posing potential conflicts of interest for practitioners and a lack of 
confidence in the safeguarding procedures for service users and carers. 
 
2) The term ‘enquiries’ needs to be clarified; in order to ensure whatever response to a concern, allegation 
or disclosure of possible abuse or neglect is proportional, it should be possible to undertake ‘enquiries’ without 
implementing the safeguarding procedures, as part of the information gathering about the situation. This could 
include clarification of what action the alleged ‘victim’ wants. 
 
3) If the local authority can ‘cause to be made whatever enquiries it thinks necessary’ what ability does it 
have to require other agencies to make enquiries and with what sanctions if they don’t/won’t? 
 
4) Which agencies can it require to make enquiries and how will that decision be arrived at? 
 
5) If the local authority can require other agencies to make enquiries, can it impose a time scale in which 
they should be completed? 
 
6) If the local authority decides action is necessary, what and by who, what power does it have to require 
other agencies to act in a specified manner? 
 
7) Should there be an ‘and’ between a) and b) in (1)? 
 
8) The term ‘Abuse’ needs further definition, as does ‘neglect’ and the distinction drawn between neglect 
and self-neglect. The decision not to make a decision as to whether or not self-neglect comes into the 
safeguarding remit is unhelpful and will lead to confusion amongst practitioners, between agencies and for 
service users and their carers as well inconsistency across the country. 
. 
2. Section 35: 
 
1) What exactly is ‘a local authority’? Presumably this is defined elsewhere in the draft Bill. 
 
2) It would be more appropriate to say ‘The primary objective of an SAB’ is to ‘help, empower and 
protect’; the SAB may also have objectives linked to other local partnerships such as the SCB, Domestic Violence 
Forum etc 
 
3) While SABs can ‘facilitate the coordination and monitor the effectiveness’ they can’t ‘ensure’ anything 
as they don’t have management authority over other agencies and therefore cannot impose action upon them. 
To place this duty on them will only set them up to fail and diminish them the eyes of member agencies. 
 
4) SABS do need the ability or power to make decisions, presumably by majority agreements, which are 
binding on all members. The process by which these decisions are made and the areas in which they can be 
made would require spelling out in a formal agreement underpinning the Board – see below. 
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5) If SABs are to be effective and meaningful, they need to be underpinned by a local Memorandum of 
Understanding or similar in order to be able hold agencies to account for their actions or inactions. 
 
6) The process by which joint SABs can be established needs clarification. Do just the local authorities 
have to agree? Can other agencies decide over the head of the local authorities? 
 
7) Are joint SCBs and SABs permitted within a local authority area? If they are, who decides to merge 
them? Whilst there are obvious areas of common concern and interest, combining them would, in our view, be a 
retrograde step just when SABs are acquiring statutory status. 
 
3. Section 36: 
 
1) As it stands, the death of someone who was or was suspected of experiencing abuse in a Road Traffic 
Accident or of natural causes would require a review to be held! 
 
2) Why not call it a Serious Case Review? This is a term that is known and understood and which would 
give the process the same status as that within child safeguarding. 
 
3)  Why change the current ADASS criteria which most SABs have adapted to their own situations and 
have found to be very satisfactory? 
 
4) Reviews should only occur when the potential for multi-agency learning from the case has been 
identified. Otherwise there is a danger that they can become a means of satisfying elected members/senior 
managers/the media rather than having a positive impact on future service delivery amd service user outcomes. 
 
5) There needs to be some reference to establishing linkages to the processes for SCRs for children and 
DHRs in order to avoid duplication and prevent confusion. This should not result in an implicit or explicit 
hierarchy amongst them. 
 
6) There needs to be a requirement of services commissioned by members of the SAB to cooperate in and 
contribute to the carrying out of the review. This could easily be put in place via the commissioning process. 
 
4. Section 37: 
 
1) The lack of use of Section 47 of the National Assistance Act 1948 would appear to support its abolition. 
However, while we are aware that there is an on-going debate as to whether or not doing so leaves a gap in the 
local authority’s ability to protect and safeguard adults at risk, our view is that current legislation should be 
sufficient if implemented effectively. This may require revision in the light of future research/thinking around 
the issue of self-neglect. 
 
5. Section 38: 
 
1) In order for the local authority to meet its obligations under this section, there needs to be a 
corresponding duty on other agencies – the health service including hospitals and ambulance trusts and the 
Police – to inform them of such situations. 
 
2)  If the Police force access to a property, do they retain responsibility to make it secure etc? 
 
3) Does the term ‘property’ include pets and livestock? 
 
6. Schedule 1: 
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1) The SAB should be a partnership underpinned by a Memorandum of Understanding or similar 
detailing membership, responsibilities of members, governance, structure, line of accountability etc.  This should 
be a requirement spelt out in the Bill. 
 
2) The role of the regulator requires clarity both as a national agency and as a local agency as there can be 
a conflict between the two roles. 
 
3) The role and degree of involvement of other national organisations also need clarification ie Probation, 
DWP, CPS re information-sharing protocols, procedures, training etc. There are difficulties getting national 
organisations to ‘sign up’ to local arrangements due to lack of co-terminosity etc. 
 
4) What does ‘consulted’ mean with regard to including ‘other persons’ on the SAB? Is there a right of 
veto or can the local authority just consult and then ignore? 
 
5) SABs ought to be required to involve service users and carers in their membership. 
 
6) Clarification is required as to what constitutes the ‘required skills and experience’ to represent an 
agency on the SAB and who is the local authority whi decides if they have them? The DASS? 
 
7) The Memorandum of Understanding or similar that underpins the SAB should detail the ‘required 
skills and experience’ in line with 6) above and also the level within the agency that the representative should be 
by function and level of responsibility. 
 
8) The decision-making process within the SAB needs clarification. Could a majority of the SAB can 
impose procedures on the minority? Are all agencies equal in any decision-making procedure? 
 
9) The Strategic Plan should be a rolling 3 year plan. It would need to distinguish between primary and 
secondary objectives and may delegate actions to the substructure of the SAB rather than member agencies. 
 
10) It would make sense to require the SAB to consult with other local partnerships ie LSCBs, Health and 
Wellbeing Boards, Community Safety Partnerships. 
 
11) The requirement on the SAB to consult with ‘the community in its area’ needs to be clarified or it will 
leave the local authority open to claims of maladministration 
 
12) The purpose and target audience of the Annual Report needs to be explicit: is it for internal governance 
structures of member agencies? Is it for the general public?  
 
13) Section 3 c) re the Annual Report is impractical – the report would be enormous and not read. Member 
agencies are accountable internally for their own activity, the Annual Report should be of Board multi-agency 
activity. 
 
14) The findings of reviews ought to be made available as they arise via the SAB. website, including 
recommendations so that the Annual Report need only include summaries 
 
15) It would make more sense to require the Annual Report to be tabled at and considered by the internal 
governance structures of all member agencies who should have to comment upon it. 
 
16) Section 2a) re the Annual Report is too specific; the report should go through the scrutiny process of 
the local authority, from the relevant Scrutiny Panel to Cabinet to Full Council 
 
17) Section 2 b) re the Annual Report is too limited; it should go to the Chief Police Officer and the Chair 
of the Police Authority/Police and Crime Commissioner. 
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18) Section 2 c) is too limited; the Annual Report should also be considered by other relevant Local 
Partnerships such as Community Safety Partnership. 
 
19) Why not make the Chair of the Health and Wellbeing Board a mandatory member of the SAB? 
 
20) If the SAB is to have any chance of being effective, it will require resources, whether financial or in 
kind. The Bill should make this explicit and state which constituencies  - not agencies as these will change over 
time though functions are less likely to - should contribute to a budget for the SAB. 
 
7. Local Education Training Boards 
 
These Boards need to consider aspects of training beyond purely ‘health outcomes’ (page 14 para 4.2) in order to 
ensure safeguarding adults is prioritised, it is therefore of some concern that there is no explicit link between 
SABs and LETBs in the draft Bill or its attached schedules. As safeguarding is a multi-agency and cross-
professional activity, training for those agencies and professions involved must be coordinated and, in most 
cases, delivered in a multi-agency environment. 
 
Submission to the Joint Committee on the Draft Care and Support Bill 
 
This submission should be considered along with the previous submission by the Practitioner Alliance for 
Safeguarding Adults, a copy of which is attached. As a Safeguarding Adults charity, we have concentrated on 
those issues that are directly pertinent to the Safeguarding Agenda. 
 
Question 1 
 
The loss of the concepts of ‘harm’ and ‘significant harm’ is not helpful. While we recognise the difficulties in 
defining these terms, not including and defining them increases the potential overloading of services, 
safeguarding services in particular, and will mean that local authorities and local safeguarding adults boards will 
define them for themselves. This in turn will lead to differential services across the country and between adjacent 
authorities and boards, raising potential difficulties for service providers who operate across local authority 
boundaries. 
 
Question 3 
 
Whilst recognising that the primary responsibility for the quality of care and support provided lies with the 
service provider, in practice that responsibility has to be carried out in partnership with the 
commissioner/assessors/regulators of services and the service user themselves, supported by their 
families/carers. There is a danger that the Bill, in its current format, by defining the roles of the different 
constituencies detracts from and diminishes the partnership aspect of the provision of quality care and support 
services. 
 
Question 4 
 
The use of the term ‘wellbeing’ is not helpful; it has proved difficult to define and introduced some confusion by 
its lack of clarity. It would seem appropriate to promote (c) to (a) in the definition 1(2) as the order will be seen 
as having a hierarchical component. This will emphasise the primacy of control being with the individual. 
Inclusion of the term ‘empowerment’ within the definition would also be beneficial. 
 
Question 5 
 
Not clear how this will/could be enforced and even less clear as to who would enforce it. The increased 
integration of health and social care and support services is to be applauded but history indicates that the 
different lines of accountability and responsibility as well as the different KPIs make this hard to achieve unless 
these factors are directly addressed. 
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Question 6 
 
The inclusion of the concept of ‘support’ is an important one; this links to the concept of ‘empowerment’ in the 
provision of services as mentioned above. As suggested above, there needs to be similar legislation to underpin 
the requirement of the health and criminal justice services to adopt the same agenda and vision for services and 
to be equal partners with local authorities in the provision of care and support services, particularly safeguarding 
services. The same is true of CQC in exercising its role as the regulator of both health and social care services 
 
Question 7 
 
We do not consider we are in a position to comment in general, but would wish to see the provisions relating to 
safeguarding prioritised due to the current lack of legislative underpinning for safeguarding services or systems. 
 
Question 8 
 
There is no requirement for service users and carers to be involved in the work of local safeguarding adults 
boards, but the involvement of both is crucial if safeguarding is to be empowering and effective. 
 
Question 9 
 
We do not consider we are in a position to comment in general, but the potential additional duties under 
safeguarding present both financial and resource implications for local authorities, compounded by some of the 
points made above. These will potentially impact on their relationships with partner agencies involved in 
safeguarding activity. It is also of concern that the cost of appropriately implementing Self- Directed Care 
through Direct Payments has not been fully recognised. 
 
Question 10 
 
Safeguarding is generally recognised as not being the responsibility of the local authority alone; responsibility for 
the provision of information and advice on safeguarding services therefore needs to be held by the local 
safeguarding adults boards. If this isn’t made explicit in the Bill, it will continue to be assumed to be the 
responsibility of the local authority.  
 
Question 11 
 
No local authority  can ‘ensure’ that the local market does anything; this will become even more  the case as local 
authorities play less of a role in the market as they reduce their role as a service provider and more services are 
commissioned direct by the service user/citizen via Direct Payments etc or totally independent of the local 
authority. There is also an expectation within the development of Self-Directed Care that local communities will 
provide local small-scale services in response to local demand, noit something the local authority can greatly 
influence. Within Safeguarding, it isn’t only the local authority which commissions and develops services, health 
agencies also do so. 
 
Question 12 
 
The role of the regulator is crucial here; one of the faults underlying the failure of service providers such as 
Southern Cross was the business model used by the company. This was something that used to be monitored by 
the local authority, a function taken up by the regulator when the NCSC was established but which has since 
been lost. This is necessary both in the registration of new service providers and the development of existing 
providers. This might have identified the weaknesses of the business case for the development of a service such 
as that provided at Winterbourne View. 
 
Question 15 
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This question raises the issue of who defines someone as being ‘a carer’? What is the role of the individual in the 
process? It also raises the question of what is the difference between ‘a carer’ and ‘a supporter’? As the Bill deals 
with both and assumes a distinction between the two, it needs to include a clear definition of the difference 
between them. However  they are defined, responsibility should lie with all agencies and individuals – such as 
GPs – involved in the provision of care and support services to raise awareness of the role of carers and 
supporters to ensure individuals self-identify themselves accordingly. The definition of a carer is a tautology – if 
the local authority considers someone is a carer, they are a carer! 
 
Question 18 
 
The simple answer is ‘No’. Particularly with regard to safeguarding, the role of quality standards goes beyond 
social care to include social support and health care and support. 
 
Question 22 
 
1. Safeguarding is not just about ‘protection’, it is also about ‘empowerment’ 
 
2. We would also wish to see the concepts of ‘proportionality’, ‘partnership’, ‘prevention’ and 
‘accountability’ incorporated into the Bill, though we recognise these concepts may be more appropriately 
contained in the Guidance that will accompany the Bill. 
 
3. The Bill needs to define ‘abuse’ and ‘neglect’; elsewhere reference is made to definitions contained in 
other legislation such as the Care Standards Act, why not do likewise by reference to No Secrets? 
 
4. Why not use the term ‘Serious Case Review’ as is the case for Safeguarding Children; using ‘Case 
Review’ devalues Safeguarding Adults activity. 
 
5. The position of Safeguarding in health settings such as hospitals requires clarification. Local authorities 
do not commission these services and cannot operate as effectively here. 
 
6. The Bill is written in language that feels more appropriate to Safeguarding within services when most 
abuse and neglect occurs within family and informal contexts. 
 
7. The issue of self neglect needs to be included in the remit of local safeguarding adults boards to prevent 
differential responses and service provision nationally. 
 
8. The role of support services such as housing and advocacy needs to be reflected in the membership of 
local safeguarding adults boards as well safeguarding processes and procedures. 
 
9. The term ‘enquiry’ needs definition – is it different to an investigation or an assessment, and if so, how? 
 
10. The Bill needs to address the issue of how a local authority can be held responsible for safeguarding  in 
services that it doesn’t commission, inspect or regulate. 
 
Question 23 
 
Corporate accountability is difficult to legislate for in any meaningful way but could be included in the powers of 
the regulator with regard to regulated services. However, the regulator is not included in the remit of the Bill 
 
Question 24 
 
The Bill’s provisions appear to make for a smoother transition process from childrens to adult services but will 
not have any impact on the differential provision of social care and support services between the two. For 



Draft Care and Support Bill     525 
 
 
 

 
 

understandable reasons, children and young people have greater access to support services such as education etc. 
and can therefore be safeguarded more effectively. 
 
January 2013 
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Real Life Options  

 
Introduction 
 
Real Life Options (RLO) is a leading not for profit provider of support for people with learning disabilities, with 
staff specialising in autism, challenging behaviour, complex needs and mental health.    
 
RLO supports 750 people, employs more than 1,800 people and delivers 45 major local authority contracts with 
annual turnover of around £40 million. 
 
RLO has increasingly played a significant role in developing excellent practice in person centred thinking. The 
experience and knowledge that RLO has developed as an organisation is shared through its engagement and 
investment in leading disability and social care networks.  RLO’s Chief Executive, Brian Hutchinson is the Co 
Chair of the Learning Disability Coalition and a Board member of the Voluntary Organisations Disability Group 
(VODG) and the Association for Real Change (ARC).  RLO is an active member of the Care and Support 
Alliance. RLO would want to endorse the evidence made by the Care and Support Alliance.  This submission to 
the Joint Committee seeks to highlight issues that are particularly pertaining to the potential impact of the Draft 
Care and Support Bill on the people we support. 
 
RLO detailed response 
 
1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
 
RLO has generally welcomed the draft Care and Support Bill in particularly the overarching principle of ‘well-
being’. As an organisation that has put person centred thinking at the heart of the way in which we deliver 
services we feel that right to individual choice and control needs strengthening in the Bill.  We recognise the 
commitment to ensuring that local authorities must have regard to an adult’s personal choice and control but 
believe there should be a duty of active engagement with every individual who is in need of care and support.  
We are concerned at the omission of a right to independent advocacy, which is particularly noticeable in those 
sections of the Bill where information and advice are detailed, or where there is an emphasis upon people having 
the right to consultation.  We would want to see a right to independent advocacy for every adult who could not 
otherwise meaningfully participate in needs assessment, care and support planning, appeals, reviews or 
safeguarding processes. In addition we believe that guidance should outline good person centred practice, such 
as individuals having a one page profile that can form an essential part of care planning and information 
sharing. 
 
3. The Government states in its White Paper that “the quality of care is first and foremost the responsibility 
of the provider”. Does the draft Bill support this policy intention, and does it pay due attention to the 
responsibilities of commissioners and regulators for quality of care? 
 
RLO feels that the draft Bill takes a very important step forward in widening the responsibility for the quality of 
care through the establishment of the principle of well being. The commitment to choice and control and 
personalisation also support this. Whilst we agree that the provider has a fundamental responsibility to ensure 
that they are providing a high quality service we also feel that regulators and commissioners have a strong duty 
in this regard.  We believe the draft Bill recognises this appropriately. It is particularly important that there is 
recognition that to provide the quality of service that will fulfil a local authorities obligations under the well 
being principle some cost pressures may be experienced in the local authority budgets. 
 
4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must promote 
an individual’s well-being?  Are there other principles that might be substituted for it? 
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As already stated RLO is fully supportive of the principle of ‘well-being’ that is enshrined in the draft bill.  We 
are particularly encouraged that well-being will be the overarching ‘general duty’ of a local authority to promote. 
We believe that there is scope for this to be further reinforced in the wording throughout the Bill. We are fully 
supportive of the duty for local authorities to have regard to an adult’s personal choice and control in order to 
ensure well-being.  We do not think that there are other principles that may be substituted for well-being and 
would want to strongly reinforce the importance of the definition of well-being extended to areas in line with 
human rights principles including choice and control, and participation in family relationships and wider 
society. We would also want to see the protection of a person’s rights, under the UN Convention on the Rights 
of Disabled People. 
 
5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
Whilst RLO welcomes the goal of greater integration within the NHS this requires further clarity.  We are 
particularly concerned that the Bill should adequately cover the need for essential integration of care and 
support with health services for many people with profound and multiple learning disabilities or complex needs. 
 
There is often a lack of joint working between social care support and housing services and we would hope that 
guidance will be able to state the ways in which joint working can occur and for there to be a greater emphasis 
placed throughout the Bill about the importance of joint working.  
 
8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users of 
services sufficient?  Would you suggest any improvements to these provisions? 
 
RLO is concerned that the draft Bill does not take into account adequately the needs of service users or carers in 
the clauses that address assessment and care and support planning.   We believe that there should be a duty to 
ensure that service users and carers are actively engaged in such processes.  A duty to ensure that there is 
independent advocacy would help ensure this.  RLO would want to see in guidance examples of good practice, 
such as for all individuals to have a ‘One Page Profile’237, that would go some way to ensuring that the views of 
service users are at the core of decisions about the support that they receive. 
 
10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
RLO is very supportive of the requirement for local authorities to provide information and advice. We are 
concerned that there could become conflicts in the duty to provide advice that may be due to financial restraints 
or the authority having preferred providers of services.  This makes it all the more important for there to be 
independent advocacy for people going through assessment and care planning processes.  Care will need to be 
taken that information and advice also has a degree of independence and there is a transparency about its 
provision to enable individuals to make the best decisions about their care. It is vital that information and advice 
is provided in a way that is accessible and understandable.  Local authorities should also have a duty to promote 
information and advice – to simply post information on a website will not be sufficient. 
 
11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers?  
 
Whilst RLO is supportive of clause 3 that makes it a duty of local authorities to promote diversity and quality of 
services; we would want to see this strengthened further. We believe it should be incumbent upon local authority 
to guarantee that a range of services is available.  
 
We are concerned that the current tendering process often denies people who use services the final choice in 
service providers and are not convinced that the clause would protect people from this situation. We believe 

                                                       
237 http://www.reallifeoptions.org/together-for-change/one-page-profiles 
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there should be an additional clause in the bill that requires a local authority to demonstrate that the individuals 
who will use a service played a central and equal role in the commissioning of services.  
 
We are aware that the ‘market function’ would be new to local authorities and there would need to be detailed 
regulations and guidance as to how this should be performed.  There would need to be some funding available to 
allow local authorities to encourage and develop diversity.  
 
13. The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or should 
other preventative approaches be adopted? 
 
RLO believes that the emphasis in the draft Bill upon well-being and the human rights approach that this 
engenders will help promote support that is based within communities. From our experience we know that a 
commitment to person centred thinking means that individuals are much more likely to experience support that 
enables them to play a full part in community and family life. 
 
19. Do the care and support plan provisions allow adequately for input from service users and carers? 
 
RLO welcomes the statutory recognition of the centrality of the care plan to the process of meeting individuals’ 
needs and its role in ensuring that people are informed and involved in collaboratively developing and reviewing 
care packages. The inclusion of personal budget information and the use of direct payments are particularly 
welcome and will give individuals a greater sense of clarity and control over their care packages.  The 
engagement of service users and carers throughout the whole process from assessment through care planning to 
review and reassessment is vital. As we have already stated we do not believe that the input of services users and 
carers is sufficiently strong either in the assessment process or the care planning process. Our experience has 
shown that fully including people in a meaningful way is achievable and is especially important for people with 
considerable support needs and limited communication.  
 
20. Does the draft Bill make adequate provision to help people achieve personalised care and support and to 
manage the payment process?  
 
We have already outlined our desire to see the commitment to personalised care being strengthened throughout 
the Bill. A quality assessment is critical to ensure that people receive care and support that meets their individual 
needs. RLO is supportive of the way in which the draft Bill draws together into a single place the current 
disparate guidance, statutes and case law. We believe that the emphasis on outcomes which the adult wishes to 
achieve as outlined in 4 (a) is vital in being able to ensure that any subsequent provision of care and support will 
be in line with the human rights responsibilities enshrined in clause 1 (2).   
 
RLO has experience of the divergence in quality of care plans across England. RLO’s experience in person 
centred planning demonstrates that full involvement in the care planning process delivers excellence in 
outcomes for individuals in their support.  RLO’s use of ‘one page profiles’ for the people we support is a vital 
part of providing quality person centred processes and we would like to see this as a requirement of a care plan. 
 
We also would want there to be an additional subclause in 24 (1), which states that care and support plans 
should be presented in an accessible way.  
 
22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and 
should these provisions be extended in any way?  
 
RLO welcomes the movement to clarify the law on safeguarding in the draft Bill... We feel that it is important to 
note that if a person does not receive the care and support that they need it can create a situation where they are 
vulnerable to abuse.  Guidance should identify this as an issue and ensure that local authorities realise that 
protection from abuse is an important function of the care and support system. 
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RLO supports the CSA assertion that the fundamental basis of safeguarding work should be prevention through 
the raising of awareness.  We see the value of Safeguarding Adult Boards being on a statutory footing and believe 
these would be essential in ensuring a prevention agenda. We would want to see the separate functions of the 
local authority such as housing and education represented on SABs. There should also be membership that 
represents vulnerable people, such as self advocacy groups, and we would argue that representatives of voluntary 
sector providers would also be a sensible addition.  
 
24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
 
RLO is very supportive of the provisions in the draft Bill to ensure that the transition from child to adult services 
is a satisfactory process.  As currently drafted the responsibility for triggering the assessment seems to rest with 
the person or their family.  This should be amended to ensure that the local authority has the responsibility for 
identifying children who are likely to require adult services. 
 
We would want to see the emphasis being on the wishes of the child and for there being a commitment to 
provide information, advice and advocacy for children who are entering the transition process. 
 
January 2013 
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The Relatives & Residents Association 

R&RA Comments on the Draft Care and Support Bill  

 

Clause 27.  Cases where adult expresses preference for particular accommodation 

 

1. This clause refers to what is known in the care home sector as ‘top-ups’ which are extra charges placed 

on families of an older person who qualifies for full funding from the local authority to meet their care needs. 

 

2. Our comments focus on two aspects of top-ups; the effect they have on the care home market, and the 

effect on families who have to pay the top-up. 

 

Summary 

 

3. R&RA considers the fees paid to care homes by local authorities should be sufficient to cover the costs 

of providing a decent quality of life for care home residents. 

 

4. The government has not provided evidence of the impact of top-ups on individuals and their families.  

Neither is there evidence of the effect of local authorities paying below cost on self-funders or the care home 

market as a whole. 

 

5. This clause should be removed from the face of the Bill. 

 

The care home market 

 

6. Laing and Buisson, the leading market analysts reported in October 2012 that payments which local 

authorities are willing to make for care home places for older people are not covering the costs involved in 

providing care.  Not only does this mean that that care home operators do not receive a reasonable rate of 

return, R&RA believes that the market is distorted with two principle outcomes: self-funders are charged a rate 

that subsidises the costs of caring for older people placed by local authorities, and top-up fees are charged to 

families of poorer older people. Neither of these outcomes is fair to older people and their families. 

 

7. R&RA consider the government is legislating without any understanding or evidence of the effect on 

older people, their families or the care home market. We consider top-ups are a hidden tax on the old and 

disabled which the general public are not aware of and only come across at the point when their relative is being 

admitted to a care home.  We fear that even if the government legislates for a ‘cap’ on local authority fees, this 



Draft Care and Support Bill     531 
 
 
 

 
 

clause, should it be enacted, will mean that families of older people will continue to pay top-up fees to care 

homes even when the cap has been reached.  

 

8. Laing and Buisson have demonstrated that the average fee rate currently being paid by councils for 

residential care is now £50 per week below the ‘floor’ rate (a rate intended to apply to physically poor quality 

care home whose physical environment is ‘on the borderline of acceptability) and substantially below the 

‘ceiling’ rate (intended for those providers which have invested in their facilities). 

 

See the table below: 

 

  
Fair fee as calculated by the Fair Market Price Toolkit 

Spreadsheet,October 2012 – March 2013  

   FLOOR CEILING  

 Residential care, older people  £527 per week  £596 per week 

 Residential care, dementia  £553 per week  £623 per week 

   Average fee paid by English councils 

 Residential care (older people, 

including dementia) 
 £477   

  

9. What seems clear to R&RA is that local authorities are using their purchasing power to drive down 

costs of care home places far beyond a fair price which not only distorts the market, but is unfair to families who 

pay top-ups, and self-funders who are paying higher fees than necessary.   

 

10. In their State of Social Care Report 2011/12, the Care Quality Commission noted an increase in the 

number of people with complex or multiple illnesses, and the rising numbers of older people with dementia.  

This in turn is leading to a growing demand for nursing care which is reflected in an increase in the number of 

nursing homes registered with CQC in 2011/12 (the total rose by 1.4% [64 nursing homes] with a 3.3% increase 

in the number of registered nursing home beds).  

 

11. This increase in demand for nursing care beds indicates to us that the issue of top-ups will become 

more and more of a problem.  Laing & Buisson estimate that 14% of local authorities ‘full-cost’ placements 

involve top-ups  - but there is no information about the rate and range of top-up charges in England and how far 

the charging of top-ups correlates to the rates local authorities are prepared to pay care homes.  
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12. R&RA’s view is that that the government should not legislate on top-ups in primary legislation without 

evidence of the impact on older people, families, the care home sector and local authorities.  

 

The effects on older people and their families 

 

13. R&RA’s evidence from our helpline is that it is usually a dramatic change in circumstances, such as 

hospitalisation, death of a spouse or a domestic crisis that cause the move of an older person into a care home. 

The choice of care home is very often made by relatives (not the older person) who are under substantial 

pressure to find a suitable placement quickly to alleviate the crisis or facilitate discharge from hospital.  Any 

decision to move into a care home is profound in its impact on the older person, yet taken in such a hurry that 

agreements to any top-ups are made by relatives without understanding the full implications of that decision.  

 

14. Relatives will often be told that when the older person’s assessed needs are for a care home, that the 

local authority will pay up to their ‘usual cost’ and if they want their relative to be in a home with higher fees, 

they must pay the difference  - the top-up.  Making a decision as to which care home is most suitable is not 

straightforward and relatives want to consider quality, proximity to visitors, culture, activities and so on.  

Choices are also dependent on vacancies at the time of admission – the home of choice may not have a space 

and so a more expensive home may be the only option.  So relatives may be faced with choices such as  

admitting the older person to a poor quality home, a reasonably priced home that too far away to visit,  or a 

nearby home that requires a top-up fee.  This in reality is not a choice at all and is unfair on hard pressed 

families, especially older spouses with fixed incomes.   

 

15. The Joint Select Committee should be aware that there is no protection for the families who are faced 

with top up fees.  Top-up fees are not a regulated area and there is no independent body such as an ombudsman 

who can consider complaints about the fairness of the top-up fee or increases in the fees.  R&RA are aware 

through our helpline of case where top-up fees were increased by 200% in a year, because the local authority will 

not increase the rates they pay to the home.    

 

16. When an older person needs to be admitted to a care home, families of poorer older people are often 

are shocked to find out that the full cost of care includes a top-up.    Local authorities do not provide help, 

information or advice provided to relatives about top ups, or give help to negotiate top-up fees. Families who 

can no longer pay top-ups, for example because of debt or unemployment, face the real risk that their relative 

will be given notice to move care homes – a move that could  endanger the health and well-being of an older 

person, and even lead to death. 

 

Conclusion  
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17. R&RA consider top-ups to be hidden care home charges that are a tax on care. The choice to pay top 

ups is often not a real choice, and they exist because local authorities will not pay a fair rate to care home 

providers.  That the government is prepared to legislate and enshrine them in law is a betrayal of our most 

vulnerable older people. Clause 27 should be removed from the Care and Support Bill. 

 

January 2013 
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The Riverside Group Ltd 

 
Summary of main points 
 
(i) There is a lack of explicit reference to a joined up approach with housing (despite indications within the 
White Paper). The Chartered Institute of Housing (CIH) has made interesting comments about this, particularly 
with reference to clause 22, of which Riverside is in support. 
 
(ii) There is a potential conflict of interest around the provision of advice by Local Authorities (LAs) and 
the need for independence. 
 
(iii) LAs need to help clients in understanding personalised budgets. 
 
(iv) There is a need for adequate joining up of this legislation with the regulation of quality (National 
Institute for Health and Clinical Excellence (NICE)/ Care Quality Commission (CQC)), and perhaps some sort 
of explicit reference to the quality regime in the duty of the LA to maintain an adequate market. 
 
(v) Adequate resourcing for LAs is required. 
 
(vi) A wider definition of abuse (safeguarding) is necessary. 
 
Care and Support 
 
General 
 
1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in 
this Part of the draft Bill? 
 
Our overall view is one of support for this part of the Bill. In particular with the way it tidies up and clarifies 
aspects of previous legislation/ regulations, and in its focus on the personalisation agenda, with the individual 
service user at the heart of decision making.  
 
Our three main concerns are: 
 
⎯ The financial pressures on LA budgets. We have seen the impact of recent financial cuts to ex 
‘Supporting People’ programmes (sometimes wiping out services for vulnerable client groups) and are 
concerned that the Bill does not prevent similar issues from re-occurring. 
⎯ The absence of clauses relating to the recent Dilnot Commission recommendations. 
⎯ There is insufficient detail to back up the welcomed focus on prevention of need. The Bill is an enabling 
piece of legislation and the detail will be revealed in the associated regulation, at which point there will have to 
be another chance to comment.  
 
2. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and 
support? In particular, will it be effective in clarifying the law on social care? 
 
The Bill does manage to codify and clarify the current legislation on care and support. We welcome the Bill’s 
promotion of the well-being of the individual, as well as the LA’s duty to promote the individual’s well-being in 
decisions made with and about them.  
  
3. The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”.  Does the draft Bill support this policy intention, and does it pay due 
attention to the responsibilities of commissioners and regulators for quality of care?  
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The Bill focuses more on the responsibilities of the LA in establishing the quality of care. Other than a general 
promotion of quality in establishing a market, there is surprisingly little about quality, with no specific cross-
reference to the national quality standards. This could be improved by ensuring that procurement decisions are 
made on the basis of an appropriate balance between quality and cost principles. There is potential for overlap 
with the role of the CQC, particularly in relation to national quality standards and regulation, and this should be 
dealt with through clear cross-referencing from this legislation to the national standards. 
 
4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must 
promote an individual’s well-being?  Are there other principles that might be substituted for it? 
 
This seems an excellent underlying principle, which we would support. It seems appropriate that the LA is made 
responsible for promoting this principle. And whilst “well-being” is not easily defined, the list of outcomes in 
clause 1(2) develops the concept sufficiently.   
 
5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
The links between care and support and appropriate housing, as well as between health and housing are well 
known but are not sufficiently recognised in the Bill. This is disappointing in view of the prominence given to 
the issue within the White Paper. In clause 6 there is clear guidance on links between care and support provision 
and health provision. There is no specific mention of housing (although the notes in Annex B and D of the 
White Paper acknowledge the strong links between housing, health, care and support, suggesting that “other 
health related services” can include housing). We suggest this could be rectified by including a specific reference 
to housing in the clause. Thus in section 1 where it is stated “the integration of care and support provision with 
health provision and health-related provision” this sentence could finish with “including suitable housing and 
housing services provision”. 
 
Clauses 21 and 22 provide clarity on the boundaries of responsibilities between local authorities, housing 
departments and health services. However, Riverside recommends the expansion of clause 22, which permits 
regulations to specify those housing related services an LA is empowered to provide under the care and support 
legislation (in the same way clause 21 does for health under sub-section (2)). The Chartered Institute of Housing 
(CIH) pointed to the dangers of clause 22 as drafted in their original response to the Bill (back in October) and 
we fully support their view. We understand the need to ensure that costs met under specific statutory duties 
should not be ‘cost shunted’ onto other public service areas. However, many significant and innovative services 
that deliver positive outcomes for health and social care have been developed in partnership with housing and 
are jointly funded. We are concerned that, as it is currently framed, this clause will put these at risk and will lead 
to a withdrawal by partners from maintaining these services and developing new ones. These include services 
that integrate housing, support and care, such as services to address repeat homelessness, chaotic lifestyles or to 
maintain the independence of people with learning disabilities etc. Disabled facilities grants would come under 
the clause, but jointly commissioned models of provision of these services have a critical part to play in effective 
hospital discharge, reduced admission and falls prevention. At worst this could result in reduction of services 
and increased costs for social care services. Therefore, either through the clauses specifically and/ or through 
regulations or guidance we would like to see jointly funded and effectively integrated services that encompass 
housing, support and care to be allowed and actively encouraged. The specific section on housing here supports 
our contention that housing should be mentioned specifically in clause 6.  
 
7. If it is found necessary to stage the implementation of the care and support provisions of the draft 
Bill, in what order should they be implemented?  
 
The Bill works well as a unified whole; it does not make sense to split it up into different stages. For instance, 
were the regulations on direct payments/ personal budgets delayed, it would undermine the Bill’s central focus 
on individual decision making and well-being. 
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8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective 
users of services sufficient?  Would you suggest any improvements to these provisions? 
 
The Bill deals strongly with matters relating to carers and we welcome their new right to LA support (clause 19). 
Whilst service users are rightly placed at the heart of the Bill, we do believe that the clause on consultation with 
them during care planning and assessments could be improved by them being “consulted and involved”, in 
other words, implying the requirement of a more active role in decisions relating to care planning. 
 
Responsibilities of local authorities 
 
9. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? 
 
The implication of the LA becoming the guardian of the care and support system makes sense as a neutral and 
best placed body to do so; and yet there is the potential for LAs to draw the lines in different places from each 
other, which could have the impact of making care and support vary between localities. We have seen this in the 
Supporting People programme. At times it has worked well in ensuring that local priorities are met; and yet 
when financial cutbacks occur, different LAs have made drastically different decisions on reducing their care 
and support programmes, with sometimes significant effects on vulnerable client groups.  
 
It is impossible to fully understand the financial impact of the Bill on LAs until definitions of eligibility, 
contribution, thresholds and the like are worked through. It is essential that LA financial settlements should 
reflect long-term obligations under this legislation. It is also key that adequate protection is in place for the 
funding of services for those client groups whose needs may not be as politically sensitive as others, albeit just as 
vulnerable (i.e. drug users, ex-offenders). 
 
10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
Provision of advice is crucial in helping people to make informed decisions about potentially a range of care and 
support options open to them. Clearly there will need to be guidelines about how such advice is given, to ensure 
that it is based on fact and is suitably informed and up to date. To avoid potential conflicts of interest we 
recommend that, whilst information is given directly by the LA, advice should be commissioned and delivered 
by separate advisory services, such as Citizens Advice Bureau or a local voluntary advocacy agency to ensure 
neutrality. There is no doubt that whilst advice is crucial, it puts the advice giver in a powerful position as 
regards the often vulnerable client, which is why safeguards need to be in place. 
 
Information will need to be available in Plain English, as well as in appropriate formats for the specialist groups 
for whom this Bill is targeted.  
 
11. How can local authorities ensure that the local care market provides enough care services to meet 
local needs? How can they encourage a diverse range of high-quality providers?  
 
Local authorities will need specialist strategic teams who can put in place a care and support strategy that meets 
local needs. They will also need procurement experts with good knowledge of local markets, who can ensure that 
providers are not simply chosen on a ‘cheapest wins’ basis, but on their ability and experience of providing high 
quality services. We have seen nationally that care and support services, post-Supporting People, have not 
always been tendered on a quality first basis. One London LA recently tendered some of its care and support 
provision on the basis of 90% cost and only 10% quality. It may be necessary to write into those procurement 
rules that a certain number of different providers are required across the care and support spectrum. 
 
The divisions between the LA and the CQC in ensuring consistent quality standards are met by providers of care 
and support services need to be clarified, especially as there is no direct reference to standards in the Bill. 
  



Draft Care and Support Bill     537 
 
 
 

 
 

12. Are the draft Bill’s provisions adequate to ensure that service users are protected in the event of 
serious market failure among providers? 
 
Other than requiring the LA to ensure care is provided and that there is a diverse market of providers, the Bill 
appears silent on this important topic. 
 
We have seen, in the recent cuts to Supporting People services, in some areas service users are not always 
protected, particularly those with minimal political power. We suggest that there be a requirement for each LA 
not only to produce a care and support strategy, but for it then to identify which groups will be protected, with a 
requirement for contingency plans to be put in place for these groups, in terms of receiving at least a minimal 
service, should similar market failures occur.  
 
13. The White Paper talks about “approaches that promote support within communities” and calls for 
the adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or should 
other preventative approaches be adopted? 
 
There are no explicit references in the Bill to how the broader community can assist an individual with their care 
and support choices. Seeing as though it is given such prominence in the White Paper it is surprising that there 
is no explicit reference in the Bill. It is also not at all clear how the “asset-based” approach is expected to work in 
practice.  
 
Assessment and Eligibility for Social Care 
 
17. The White Paper says that assistance with care and support needs will be subject to a reasonable 
charge. Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention 
clear?  
 
The Bill sets out very little detail on charges and charging mechanisms other than the basic ability of an LA to 
impose charges, however they need to be absolutely transparent so that anyone who needs to pay such a charge 
understands exactly how that charge is made up. The regulations should seek to ensure consistency of approach 
between LAs in helping service users with incomes below the financial limit. 
 
Care Planning and personal budgets 
 
19. Do the care and support plan provisions allow adequately for input from service users and carers?  
 
Not sufficiently enough. The whole onus on setting up the care and support plan is on the LA, with the only 
reference to service users and carers being one clause (24(3)) stating that “so far as it is feasible to do so” they are 
consulted. We would support this being replaced by the phrase “consult and involve”. It would also be 
advantageous to the service user to have a written reasoning as to why, should it happen that, the LA assessed 
them as not requiring care and support. Again, this would assist in empowering the service user to understand 
fully why they have been turned down.  
  
20. Does the draft Bill make adequate provision to help people achieve personalised care and support 
and to manage the payment process? 
 
Yes, particularly through the references to personal budgets, enshrining them in law. It would be beneficial to 
include a duty requiring LAs to assist people to understand how to use personal budgets, or signposting them to 
a relevant agency, as our experience is that these are not always straightforward for some of our service users. 
 
The Bill also needs to address the monitoring of personal budgets and plans. By establishing an appropriate 
balance between the LA and client in assessing whether the care and support plan is working, in particular the 
client needs the ability to force the LA to review a personal plan if it is not working for them. 
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21. The White Paper says that commissioning practices which put tight constraints on how care and 
support is provided - so-called ‘care by the minute’ - are unacceptable.  Does the draft Bill have a part to play 
in addressing such practices, and if so how? 
 
There could be a provision under clause 3 on ensuring high quality providers as part of the procurement/ 
tendering process by LAs. A clause on ensuring that all bids would need to safeguard a minimum quality 
threshold which would, across all LAs, be expected to include a commitment by providers to avoid such ‘care by 
the minute’ practices. On the issue of quality, please refer to our comments given for question 3. 
 
Adult safeguarding 
 
22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, 
and should these provisions be extended in any way? 
 
Clauses 34, 35 and 36 provide a welcome legal provision for safeguarding vulnerable adults. 
 
We would welcome an extension of the categories of “abuse” from solely financial abuse, as listed in clause 
34(2). 
 
To ensure that the membership of the Safeguarding Adults Boards is a widespread as possible it would be useful 
to have a reference to the voluntary sector as an area that may wish to be included when setting up such Boards 
(see schedule 1). 
 
Transition from children’s care and support services  
 
24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
 
The inclusion in the Bill of such transition arrangements is to be welcomed and tackles an area of policy that has 
sometimes been lacking in the past. In particular the section that stipulates that a child can continue to receive 
children’s’ services until adult services are able to meet their requirements. 
 
However, the obligation of the LA to “consult” with the child and their parent/ carer (clause 39(10)) could be 
strengthened. As mentioned in our answer to question 8, this could be altered to “consult and involve”, which 
would more adequately meet the personalisation agenda. 
 
Discharge of hospital patients with care and support needs 
 
25. Does the draft Bill promote greater integration between health, social care and housing around 
hospital discharge?   
 
The specific references in the Bill to the issue of people being discharged from hospital where they have “no 
settled residence” are to be welcomed. In the past we have seen homeless patients discharged by hospitals onto 
the streets and/ or without proper plans for their ongoing care. The focus on LAs needing to ensure proper 
discharge plans are in place is therefore positive. However, we propose a specific reference in clause 47 and 
schedule 2 that any assessments of care and support needs should also include whether the patient is adequately 
housed given their medical condition. 
 
January 2013  
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Royal College of Nursing  

1.0  Introduction 
 
1.1  With a membership of over 410,000 registered nurses, midwives, health visitors, nursing students and 
health care assistants, the Royal College of Nursing (RCN) is the voice of nursing across the UK and the largest 
professional union of nursing staff in the world.  RCN members work in a variety of hospital and community 
settings in the NHS and the independent sector. The RCN promotes patient and nursing interests on a wide 
range of issues by working closely with the Government, the UK parliaments and other national and European 
political institutions, trade unions, professional bodies and voluntary organisations. 
 
1.2 The RCN welcomes the opportunity to submit evidence to the Joint Committee. In our response we 
have attempted to address the specific questions set by the Committee which are most relevant and concerning to 
the College and our membership.  
  
1.3 The RCN has played a significant role in the debate around social care reform due to the key roles 
nursing staff play working within and across the health and social care systems. We know that nursing staff:  
 
1.3.1  play a distinct and critical role in health and social care, as they frequently work on the 
interface of the two care systems and play a key role in working to ensure that patients do not notice where 
these start and end.  Indeed nursing care can be seen as a fundamental tool to enabling a seamless, joined up care 
journey.238  Nursing staff carry out key public health work, provide social care (though not officially termed as 
such), consider a range of safeguarding issues such as their patient’s practical and emotional needs, and identify 
and refer patients to a range of different services, including those outside the care systems.   
 
1.3.2 they manage patient referral, admission and discharge processes. Nurses are frequently responsible for 
resolving confusion over why and when care is free and when service users must pay. This can be a time 
consuming, duplicative and bureaucratic process, which ultimately takes nursing staff away from frontline care 
delivery.  
 
1.3.3 have to deal with the impact of delayed transfers of patients, stemming in part from disputes over who 
pays (lack of capacity in the NHS or Local Authority are also factors), a frustrating occurrence which sees 
patients ultimately cared for in an inappropriate care setting.  
 
1.3.4 too often discharge a healthy patient into the community, only to see them readmitted into the acute 
setting weeks later which increasingly may be due to inadequate community care and support – the so-called 
‘revolving door’.  
 
1.3.5 lead and innovate much health care provision in the community, where they help improve joint 
working between the health and social care teams, through multidisciplinary team working and single assessment 
processes.  District nurses, community matrons are notable examples of where nurses take the lead in 
coordinating care and case management.  Nurse specialists also promote all forms of continuity of care and are 
highly valued by people with long term and complex conditions.   
 
1.3.6 are vital, clinical and care leads in care homes, which provide health and social care to residents in one 
setting.   
 
1.4 In addition, high levels of unmet social care need and care needs’ escalation mean it is the NHS and nursing 
staff, both in the acute and community settings, who fill the gaps in social care provision. This year, 75 per cent 
of RCN members responding to a survey on community nursing said that the pressure on their team had 
increased as a result of cuts to social care provision made by Local Authorities.239    

                                                       
238 http://www.rcn.org.uk/__data/assets/pdf_file/0018/415251/59.11_NHS_Future_Forum_recommendations_to_Government_Vers_2.pdf 

239 http://www.rcn.org.uk/__data/assets/pdf_file/0003/450525/09.12_The_Community_Nursing_Workforce_in_England.pdf 
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Question 1: What is your view of Part 1 of the Draft Bill? In your view, are there omissions in this Part of the 
Draft Bill? 

1.5  The RCN welcomes the Government’s commitment to reforming the social care system and strongly 
welcomes certain aspects of the reforms, including: 
 
• the focus on creating a preventive social care system  
• the duty on Local Authorities to promote the wellbeing of individuals being enshrined in legislation 
• the national eligibility criteria and equal access to care across the country  
• the establishment of a capital fund to support the development of specialised housing for older and 
disabled people 
• the attention given to carers’ needs and health and wellbeing. 
 
1.6 However, there are some key elements that the RCN believes have been omitted in the bill, and which 
without address, are likely to impact on the potential success of these elements.   
 
1.7 A new code of conduct and minimum standards for care workers are important, but the quality of the 
training they receive will be key, as will access to training for workers during their work hours.  We believe 
that a code of practice for employers will be essential in order for the Health Care Support Workers (HCSWs) 
code of conduct and minimum standards to be implemented effectively. We also feel that whilst the code is 
important, the mandatory regulation of all HCSWs240 is fundamental to system safeguarding and the 
professional standing of staff. The RCN does not believe that a voluntary code of registration will be an 
effective or adequate national safeguarding mechanism.  We feel that too much will be left to local safeguarding 
systems, which will ultimately vary across the country, and therefore fail to provide a joined up system, that 
provides equal safeguarding measures and for the movement of staff.  It is also important that training for 
informal carers is available and of high quality, as is ensuring that critically needed support and resources follow 
carers’ needs’ assessment. 
 
1.8 The legislation fails to legislate for registered staff and multidisciplinary team input into 
assessments. Without such input, there is a danger that the assessment process becomes a ‘tick-box’ exercise or 
one which does not fully understand the holistic needs of the individual.  Multidisciplinary team work will help 
to deliver on the Government’s ambition of integrated care and can help ensure patients and service users are 
moved in a timely manner to the most appropriate care setting. From a children and young people’s perspective, 
there is a need to clarify the way in which the adult social care reforms will support the introduction and delivery 
of the single assessment process, Education, Health and Care Plan, and Local Offer for disabled young people 
from 18-25 years old.  
 
1.9 There is a lack of provision in the draft bill for the care home sector around the challenges that it, its 
staff and residents face - owing to its place at the interface of health and social care.241  Nursing care homes, in 
particular, are increasingly important providers of care in the community but sometimes struggle to provide 
quality care to their residents.  The care home workforce is under critical pressure and Government and Health 
Education England will need to look at ways to ensure they have sufficient numbers and skills now and in the 
future. 
 
2.0 Finally, the issue of funding reform is a critical omission from the Draft Care and Support Bill as it 
stands.  The RCN is aware that recently the Government has suggested that it will ensure that the bill does 
address this issue.  However, funding reform is long overdue: the current system is drastically underfunded, 
                                                       
240 The RCN has produced a range of tools around accountability and delegation and health care assistants 

(http://www.rcn.org.uk/development/health_care_support_workers).The RCN has also produced a clear list of procedures for children 
and young people, which can be delegated, as well as requirements for supervision, training and governance 
(http://www.rcn.org.uk/__data/assets/pdf_file/0013/254200/Managing_children_with_health_care_needs_delegation_of_clinical_proce
dures,_training,_accountability_and_governance_issues_2012.pdf)  

241 http://www.rcn.org.uk/__data/assets/pdf_file/0007/438667/Persistent_challenges_to_providing_quality_care_v5.pdf 
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which detrimentally impacts upon its ability to deliver a preventive system, provide appropriate personalised 
information, support and advice, and deliver an appropriately skilled and resourced workforce.  Indeed, the 
success of these reforms hinges on Government providing a sustainable and fair funding system.  For instance, 
prevention will need an ‘invest to save’ approach and can neither be done ‘on the cheap’ nor primarily by 
communities made of people with many pressures of their own to cope with. We do not believe that it is realistic 
to solely expect communities to be able to provide their own prevention services.  Furthermore, without reform, 
negative examples of the current system’s impact on individuals’ lives will continue.  For instance, one RCN 
member, who is an oncology nurse, has told us of the countless number of cases she has seen of patients with 
terminal cancer giving up work and then facing the rapid financial drain on their and their family’s savings to 
cover their unexpected social care needs. 
 
2.1 The RCN would therefore like to see Government clarify its position on funding system options as soon 
as possible.  The RCN would stress its support for a cap level set at £35,000 as the Dilnot report recommended.  
Like the Dilnot Commission, the RCN does not believe that a funding cap set higher than this, and certainly 
above the upper most recommended limit of £50,000, would deliver a fair and sustainable, partnership model of 
funding that ultimately would help address current unmet care needs, help people access care and support or 
improve poor care where it exists.  
 
Question 5: Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
2.2 The legislation lacks incentives to encourage integrated working consistently across the country.  
Often, there is a void of responsibility for patient and service user needs between the care systems, where 
complex and time consuming disputes over who should provide for their needs ultimately leaves the individual 
without care for too long. This is the result of the different organisational process for information provision, 
accountability and finance between the health and social care systems.   
 
2.3 The Government will have to establish incentives if these persistent challenges are to be overcome. The 
RCN would like to see a whole systems approach that includes financial incentives, through changes to the 
payment system e.g. payments that cover end to end pathways of care, including both health and social care.242  
However, in light of the work involved and the data currently available, we understand that this is a long term 
aim. In the shorter term, Monitor will have a crucial role to play when considering proposals for integrated care 
provision, which we hope will include health and social care. If providers come together to effectively deliver 
integrated care across health and social care, Monitor will also be well placed to help share learning on how to 
overcome barriers.      
 
2.4 The RCN also notes there is no mention of the new public health role of local authorities and how 
this will work with the social care system (and also the health system) to the benefit of service users.  Public 
health is an important prevention tool, which must be optimised if sustainable care systems are to be delivered. 
Again, nursing staff will be a vital element in the delivery of public health, which must be reflected in service and 
commissioning plans.243  
 
Question 8:  Are the provisions of the draft Bill in relation to the views of service users, carers and 
prospective users of services sufficient?  Would you suggest any improvements to these provisions? 
 
2.5 The new national eligibility criteria will help make the system transparent, but it is not certain that it 
will reduce the current ‘assessment industry’ and the RCN would therefore ask that the Government considers 
this issue. We also believe that this review must take place alongside consideration of the Continuing Healthcare 
(CHC) assessment criteria in order to minimise unnecessary duplication.  Revised in 2007, there are many 
examples of best practice in using the CHC assessment tool such as Wandsworth PCT.  However, this practice 

                                                       
242 http://www.rcn.org.uk/__data/assets/pdf_file/0018/415251/59.11_NHS_Future_Forum_recommendations_to_Government_Vers_2.pdf 

243 http://www.rcn.org.uk/__data/assets/pdf_file/0007/433699/004203.pdf 
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needs to be embedded consistently across the country, and learning from this experience used in the 
development of new social care eligibility criteria.    
 
Question 9: What is your view of the financial and other implications for local authorities of the new care 
and support responsibilities set out in the Draft Bill? 
 
2.6  The RCN believes that Local Authorities should be made more accountable for their commissioning 
decisions, in terms of quality and sustainability of provision,. Local Authorities are responsible for 
commissioning services from a range of providers and have a duty to ensure that these providers and services 
effectively meet the needs of individuals. The RCN believes that Local Authorities should be held responsible if 
providers that they commission fail to deliver high quality care, provide care that negatively impacts on the health 
and wellbeing of the individuals concerned, or if the provider is not financially sustainable. However, the RCN is 
aware of the Government’s current consultation on market oversight of Adult Social Care, which is designed to 
be a response to this issue, and to which the RCN will respond.   
 
2.7 The lack of clarity around the future of social care funding detrimentally impacts on care homes, their 
residents and the work nursing staff carry out.  Nursing staff continue to raise concerns about the persistent 
challenges they must overcome in order to provide high quality care in care homes244. For instance, RCN 
members have told us that care homes are understaffed and often lack the right staffing skill mixes and 
equipment. To meet funding shortages, care homes are under increasing pressure to accept residents with 
unsuitable needs or self-funding residents, whist coping with escalating care needs more generally.       
 
Question 10: What are the risks and benefits of the duty on local authorities to provide advice on adult care 
and support? Are they the same for the duty to provide information? 
 
2.8  Clause 2 - Providing information and advice 
The RCN has repeatedly raised concerns that the current system is complex and confusing. This is compounded 
by the lack of information available about how the system works.245  Providing information and advice is crucial 
in helping people understand the system, for them to know what to expect and to make appropriate choices for 
their needs.  
 
2.9 Individuals often need to access care services when they are older, frail and vulnerable with complex 
and multiple needs. They should, therefore, have access to information and support in a format appropriate to 
their needs. To ensure individuals are aware of the benefits and disadvantages of different care providers and the 
risks involved in terms of the suitability to meet their needs (i.e. safeguarding issues), Local Authorities should 
be given a duty to provide information, which includes the risks that may be involved in choosing different types 
of care provision. This is particularly important when individuals are purchasing their own care through 
personal budgets.  
   
3.0 The RCN would like to see specific reference to the types and formats of information and advice that 
Local Authorities should provide. This means including information on the internet, information in leaflets and 
information and support from appropriately trained or registered members of staff. The latter is important as 
such staff can provide better support in light of their understanding of local provision, the care journey and the 
complexities of an individual’s needs, as well as any national processes and policies. In particular, they can 
respond to individuals with greater care needs who may need detailed advice and support, or help with planning 
and choosing their care. Trained and registered staff are an essential tool, which can effectively help individuals 
navigate the care systems. However, this tool is underfunded and formally absent in the current system in this 
regard.  
 

                                                       
244 http://www.rcn.org.uk/__data/assets/pdf_file/0007/438667/Persistent_challenges_to_providing_quality_care_v5.pdf 

245 http://www.rcn.org.uk/__data/assets/pdf_file/0016/313126/06.10_Social_care_reform_in_England_-_where_are_we_now.pdf; 
http://www.rcn.org.uk/__data/assets/pdf_file/0009/419517/61.11_Caring_for_our_future.pdf; 
http://www.rcn.org.uk/__data/assets/pdf_file/0006/466674/20.12_RCN_briefing_on_social_care_reform,_FINAL.pdf;  
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Question 11: How can local authorities ensure that the local care market provides enough care services to 
meet local needs? How can they encourage a diverse range of high-quality providers?  
 
3.1  Clause 3 - Promoting diversity and quality in provision of service  
The RCN welcomes this clause, particularly with reference to placing a duty on Local Authorities to promote 
quality in the provision of services. However, we do not think it is enough that the duty merely refers to the 
promotion of ‘quality’ and a robust definition of what this means should be published.  Local Authorities are 
responsible for commissioning services from providers and have a duty to ensure that these providers and 
services effectively meet the needs of individuals.   
 
3.2 Local Authorities are not fulfilling these duties and responsibilities if they commission providers that 
fail to deliver high quality care or provide care that detrimentally impacts on the health and well-being of the 
individuals concerned.  As commissioners, Local Authorities must be part of a system-wide approach to 
safeguarding. We believe that they are failing in their role if they commission providers and services that are not 
financially sustainable in light of the vulnerability of the individuals for whom those services are provided. The 
potential impact of this was demonstrated recently with Southern Cross, where the health and wellbeing and 
indeed lives of care home residents were put at risk following the failure of its business model. 
 
3.3 The RCN would, therefore, like to see amendments to Clause 3, which make provisions for Local 
Authorities to have a duty to ensure individuals have a variety of high quality and sustainable providers to choose 
from. Furthermore, we would want Local Authorities to have to pay regard to the importance of ensuring the 
sustainability of both the providers it commissions and the local market.  We would also want to see an additional 
duty to effectively commission high quality care, which meets the needs of Local Authority residents, and to 
monitor contract delivery to this end from providers, services and staff. 
 
Question 12: Are the draft Bill’s provisions adequate to ensure that service users are protected in the event 
of serious market failure among providers? 
 
3.4 As noted above, the RCN will be responding to the Government’s consultation on this issue. 
 
Question 14: What are the risks and benefits associated with self-assessment for care and support as 
proposed in the Draft Bill? 
 
3.5 Clause 9 - Assessment of needs for care and support 
The RCN believes that it is important that  an appropriately trained or registered staff member carries out a 
needs’ assessment with the individual or their carer. Without such input, there is a danger that the assessment 
process will not fully reflect the care needs of the individual.  
 
3.6 The input of appropriately trained or registered staff  would help integrate care and meet the holistic 
needs of a patient/service user. Joining up care from the initial assessment in this way puts the individual in the 
centre of the care process and helps plan for the delivery of integrated care throughout their journey.      
 
Question 20: Does the Draft Bill make adequate provision to help people achieve personalised care and 
support and to manage the payment process?  
 
3.7  Clause 24 - Care and support plan, support plan 
The RCN fully supports people having control over their care budgets and of person-centred or personalised 
care.246 However, we have concerns that personalised care and personal budgets are often wrongly conflated.  
 
3.8 With this in mind, the RCN has maintained that personal health budgets must remain optional, as they 
may not be the preferred or most appropriate solution for some people, particularly those most vulnerable. For 
this reason, we recommend the wording in this clause be amended from ‘includes the personal budget for the 
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adult’ to ‘can include’. We also recommend that safeguards are introduced to ensure that personal budgets and 
direct payments do not become an automated or impersonal process, whereby money is simply calculated and 
handed over to the provider. 
 
3.9 Personal budgets must help meet agreed outcomes. Regular review and monitoring of the patient needs 
and outcomes is critical.  Provisions relating to outcome monitoring and review (including review dates) should 
be included in this Bill. Furthermore, the Government must work with stakeholders to consider how to minimise 
bureaucracy and disputes over who pays for what aspects of care if personal care and personal health budgets are 
integrated. With integration in mind, we believe that all care relating to health needs remain free at the point of 
need (i.e. no top-up payments). 
 
Question 22: To what extent do the safeguarding provisions ensure that all those at risk are adequately 
protected, and should these provisions be extended in any way? 
 
4.0 In addition to the mandatory regulation of health care support workers, the RCN believes that again it is 
funding reform that has a significant impact on this issue, emphasising the need for its swift resolution. In the 
RCN’s 2011 survey on community care, 49% of RCN respondents said that as a result of social care cuts, they 
were more concerned about their team’s capacity to protect children and/or adults at risk.247   
 
4.1   More and more Health Visitors are being used in a 'semi' social work capacity with regards to child 
protection, used to 'monitor' vulnerable families ie reactive rather than concentrating on the public health agenda 
and positive support for parenting, i.e. preventative, where their skills are. 
                                                                                                                   RCN member, 2011 
4.2  I am concerned that potential child protection concerns are dismissed by senior staff- due to their belief 
that the local children and families team would not act if we make a referral, since there have been cutbacks to 
these teams. Therefore I feel concerned that we may be missing opportunities to potentially safe guard children who 
may be at risk. 
                                                                                                                   RCN member, 2011 
 
Question 27: Are the powers envisaged in the Draft Bill for Health Education England sufficient, especially 
in relation to long-term workforce planning? Does the Draft Bill set out HEE’s powers clearly, along with its 
relationships with other bodies, especially the Local Education and Training Boards? 
 
4.3 Long term workforce planning is crucial to ensure that the NHS can meet the care challenges of the 
future. The RCNs recent Frontline First report248 showed that, according to the Government’s own figures, there 
has been a reduction in the nursing workforce of over 6,000 nurses since May 2010. There is a real need to avoid 
a ‘boom and bust’ approach to long term workforce planning and to avoid the current position where the NHS 
continues to sleepwalk into a position where cuts in the nursing workforce have a direct impact on patient care.  
 
4.4 The Draft Bill currently provides no incentive or encouragement for HEE or Local Education and 
Training Boards (LETBs) to plan for the development of the size and shape of the healthcare workforce on a long 
term basis. Whilst the narrative of HEE focuses on the organisation having a long term workforce focus, the 
actual funding and planning arrangements are based on an annual cycle, which is not conducive to a long term 
approach to workforce planning. Equally at present there do not appear to be any incentives for LETBs to focus 
on long term education and training needs. 
 
4.5 Clause 57 Quality improvement in education and training  
This clause requires HEE to publish an annual statement of its priorities and outcomes. The RCN would 
recommend that the annual statement should also set out long term projections for the workforce over at least a 
five year period and identify long term workforce planning challenges and solutions. The provisions in the Draft 
Bill will not prevent a repeat of the boom or bust patterns in the nursing workforce of the past.  
                                                       
247 http://www.rcn.org.uk/__data/assets/pdf_file/0003/450525/09.12_The_Community_Nursing_Workforce_in_England.pdf 

248 http://www.rcn.org.uk/__data/assets/pdf_file/0004/486175/FF_England_briefing_Nov_2012_LO.pdf  
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Question 28: Are the proposed arrangements for the governance and accountability of HEE and the LETBs 
robust enough? 
 
4.6 The RCN has consistently called for more information about the precise role of LETBs; how they will be 
accountable to HEE; and what happens if training plans do not meet the priorities and outcomes set by HEE. The 
RCN would welcome a strengthening of this wording of schedule 6 to ensure that LETBs are obliged to meet 
national priorities and long term workforce planning identified by HEE. More detail is necessary about the 
mechanisms that will be put in place to ensure that LETBs are representative of the whole workforce and that the 
nursing voice is represented.  
 
4.7 The Draft Bill states that ‘the governing body of a LETB will be required to represent the interests of all 
providers in the governing body’s geographical area when carrying out its functions’. The RCN would emphasise 
the importance of a LETB representing the interests of health care professionals and patients as well as the 
interests of providers and calls for the Bill to be amended as such. 
   
Question 29: Is the Government’s goal of greater integration within the NHS and with care and support 
facilitated by the HEE provisions? 
 
4.8 The Bill makes little reference to the involvement of local authorities and other providers in the 
community setting in the development of education and training plans at a local level by LETBs or in HEE 
overarching training plans. As the nature of care changes and more care is carried out closer to the home and in 
the community, it will be vital that providers of community services are able to have an input into education and 
training plans. The RCN would advocate that the Bill should make it clearer that providers of care carried out in 
the community should be represented on LETBS. 
 
January 2013 
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Royal College of General Practitioners (RCGP) 

Introduction  
 
The Royal College of General Practitioners (RCGP) welcomes the opportunity to submit evidence to the Joint 
Committee’s inquiry on the draft Care and Support Bill. This written submission accompanies oral evidence due 
to be provided by RCGP Vice Chair Professor Nigel Mathers to the Committee on 23rd January 2013.  
 
The RCGP is the largest membership organisation in the United Kingdom solely for GPs. Founded in 1952, it 
has over 46,000 members who are committed to improving patient care, developing their own skills and 
promoting general practice as a discipline.  
 
The College’s response to the ‘Care and Support’ section of this consultation is informed by our members’ 
experience both as providers of front line NHS care and (following the passage of the Health and Social Care 
Act) as commissioners of care. The nature of the GP role – and the ‘whole person’ approach that underlines 
patient care in general practice – brings our members into regular contact with social care professionals and 
with patients whose needs do not fit easily into ‘NHS’ or ‘social care’ organisational silos. GPs also play a central 
role in supporting carers – just over one in ten patients who visit their GP is a carer. 
 
Our response to the aspects of the Bill that relate to the establishment of Health Education England draw on our 
experience as a professional body closely involved in the delivery of postgraduate medical education throughout 
the UK. The comments on the section of the draft Bill relating to the establishment of the Health Research 
Authority (HRA) reflect the expertise located within the RCGP’s Clinical Innovation and Research Centre 
(CIRC). 
 

Executive Summary – Key RCGP Messages
 
• The RCGP strongly supports greater integration of health and social care, and we welcome the duties set 
out in the draft Bill requiring local authorities to promote integration, cooperation and prevention. However, 
translating the legal duties in the draft Bill into action and ensuring that it delivers a more integrated patient 
and service user experience of health and social care will be hugely challenging.   
 
• GPs sit at the interface between health and social care, and can in the right circumstances play a vital role 
in working with patients, social care professionals and others to join up services and improve outcomes.  
 
• The RCGP supports the provisions contained in the Bill relating to assessment of needs for care and 
support for both individuals and their carers. It will be important that GPs are aware of and able to access 
copies of assessments relating to their patients (subject to appropriate procedures for patient consent).  
 
• It is currently not clear how care and support plans put in place by local authorities under the provisions 
contained in the draft Bill will be implemented in an integrated way where the individual receiving care and 
support has both health and social care needs, and is receiving support from the NHS. 
 
• As individuals with both health and social care needs may be eligible for both a personal budget and a 
personal health budget, we strongly recommend that the Committee look at how we can ensure that the two 
are properly integrated and coordinated. 
 
• The  RCGP welcomes the establishment of HEE and LETBs as statutory bodies. However, we feel that the 
draft Bill does not currently do enough to incentivise the development and delivery of a long term approach 
to workforce planning. 
 
• There is a need for further detail on future plans for funding arrangements for education and training, 
including how and when the Government intends to take forward the proposed health education and 
training levy. 
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• There is a need for a new focus on primary care based research, building on the significant contribution 
GPs already make to health research supported by the RCGP’s Clinical Innovation and Research Centre 
(CIRC). 
 

 
Part 1 – Care and Support 
  
Promoting integration of care, cooperation and prevention 
 
The RCGP strongly supports greater integration of health and social care, and we welcome the duties set out in 
the draft Bill requiring local authorities to promote integration, cooperation and prevention. Alongside the 
duties on NHS bodies contained in the Health and Social Care Act, the introduction of a statutory duty on local 
authorities to promote integration is a positive step towards creating the right framework within which 
integrated care can flourish. 
 
However, translating the legal duties in the draft Bill into action that delivers a more integrated patient and 
service user experience of health and social care on the ground will be hugely challenging.  The RCGP explored 
some of the challenges and opportunities to delivering integrated care in a report published in June 2012,249 and 
has undertaken further policy development work looking in detail at how general practice and social care can 
work together more effectively. Key points highlighted by this include: 
 
• Exploring news ways of providers working together can be an important driver for the development of 
more integrated. For example, we have highlighted the important role that greater use of care planning, working 
in multi-disciplinary teams and establishing GP Federations can play.  There is a clear need to focus on 
communication processes at a provider level in particular. Co-locating social care professionals within GP 
practices – or alternatively attaching social care teams to a group of practices – can make a huge different to 
patient care. Greater use of regular multi-disciplinary team (MDT) meetings to jointly anticipate and plan care 
delivery can cut through communication barriers.  
 
• GPs sit at the interface between health and social care, and can play a vital role in working with 
patients, social care professionals and others to join services up and improve outcomes. Groups that would 
particularly benefit from greater joint working between GPs and social care include (but are not limited to) those 
with learning disabilities, those living with dementia, those living in care homes who may have poor access to 
health services and those being supported by re-ablement services following hospital discharge. Increasingly 
health and social care services are delivering care to individuals with multiple long-term conditions and complex 
needs. We have developed two case studies providing examples of integrated working between social care and 
general practice, copies of which we have attached along with this submission. However, there is significant 
scope for further development in the way GPs and social care professionals work together. A programme of 
shared work between general practice, social care and policy makers is needed to develop tools to engage and 
support both professions in this agenda. We believe this will be essential to achieving the Government’s aims as 
set out in this draft Bill and the White Paper.  
 
• It is hoped that Health and Wellbeing Boards will play a major role, through Joint Strategic Needs 
Assessments and other processes, in encouraging a more joined up approach between the NHS and local 
authorities. In some areas, collaboration between the NHS and social care will extend to formal budget pooling 
arrangements. Under the right circumstances, pooled budgets can help deliver better outcomes more cost 
effectively. However, in practice different organisational structures and methods of funding care can prove a 
barrier to full collaboration and mutual trust. An approach based on financial transparency and jointly agreed 
outcomes will be essential to ensuring that the draft Bill’s provisions around co-operation and integration 

                                                       
249 RCGP, General Practice and the Integration of Care, June 2012: http://www.rcgp.org.uk/policy/rcgp-policy-areas/integration-of-
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deliver meaningful change in practice, and we would welcome the Committee’s consideration of how this could 
be reflected in the legislation or accompanying guidance. 
 
Other comments we have on these provisions of the Bill include: 
 
• It will be vital that robust processes are put in place to plan, monitor and evaluate activity taking place 
in fulfilment of these duties (particularly the duty to promote integration) and RCGP would support measures 
to strengthen the Bill to reflect this (e.g. specifying how local authorities will be expected to demonstrate that 
they are successfully promoting integration).  
 
• It is also notable that the draft Bill uses the term “integration” but does not provide a definition of what 
this term means in practice. Whilst RCGP would not advocate attempting to include a definition within the Bill 
itself (given the range of different interpretations and the need for a flexible approach which allows for 
innovative thinking) clear guidance and support will need to be developed. Judgements about whether 
integration is being effectively promoted should be informed by the views of both patients and professionals.  
 
Assessing the needs of individuals and their carers 
 
RCGP supports the provisions contained in the Bill relating to assessment of needs for care and support for both 
individuals and their carers (see separate section specifically on carers below). Promoting self care and 
empowering individuals to feel in greater control of their lives should be at the heart of a more integrated 
approach to health and social care provision.    
 
As the first point of contact for many people whose needs cut across health and social care, GPs will have an 
important role to play in both identifying those who may benefit from an assessment and supporting patients 
and or/ carers who have received a social care assessment who also have health needs. With this in mind, we 
would like to see further exploration of: 
 
• How local authorities will share information about/ raise awareness of assessment processes with GPs 
and other health professionals and what additional information and support will be available about these to 
individual patients and their carers. 
 
• How the results of assessments will be shared. Part 1 of the draft Bill states in clause 12 subsection 
(1)(e) that regulations will specify persons to whom the local authority must give a copy of the assessment. It will 
be important that GPs are aware of and able to access copies of an assessment relating to their patients (subject 
to appropriate consent procedures).  
 
• The financial implications of an increased uptake in social care support services as a result of the 
provisions contained in the draft Bill. These need to be carefully considered. 
 
Supporting carers 
 
RCGP welcomes the extra focus on the health and wellbeing of carers and the new entitlement of carers to public 
support.  By consolidating existing requirements into a single duty to assess carers’ needs on a similar basis to 
that for users, the Bill should enable carers to understand much better what help they can expect to receive from 
local authorities. 
 
Carers play an indispensible role in providing care and support to millions of people. Maintaining carers’ health 
and wellbeing is an important priority in its own right and also contributes to improved patient outcomes.  With 
2.3 million new carers each year, this is an issue of growing and urgent importance for the health and social care 
system as a whole.  
  
GPs already play an important role in identifying and supporting carers and the Quality Outcomes Framework 
(QOF) includes an indicator (Management 9) which relates to referrals of carers for social services assessment.  
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RCGP is working with GPs on the ground to promote the identification of, and support for carers. In 
partnership with the Princess Royal Trust for Carers (now the Carers Trust) we have produced a Carers Action 
Guide, which provides extensive information about the role that GPs can play in ensuring the needs of carers are 
met.  This provides a self assessment checklist and guidance on developing patient care plans for carers. 
Following the publication of the guide, the College has introduced a programme of activities and educational 
support (including workshops, e-learning, focus groups, published materials, and the setting up of UK-wide 
awards to recognise good practice) to help GPs and their practice teams improve the support they can give to 
carers.   
 
The draft Bill supports the above work by simplifying the legal framework around carers’ entitlements, but as set 
out in the section on ‘Assessing the needs of individuals and their carers’ above, clarity is needed on how 
information will be shared with GPs and other health professionals. Furthermore, the draft Bill does not contain 
a specific definition of ‘carers’ – if this is not mentioned explicitly on the face of the Bill reference should be 
made to how an agreed definition will be reached – e.g. through specific guidance to which local authorities 
must have regard.    
 
Care Planning  
  
RCGP supports clause 24 in Part 1 of the draft Bill that enshrines a statutory duty on local authorities to produce 
a care and support plan for people with assessed eligible needs.  The College has long championed the role that 
care planning can play in empowering those with health and/ or social care needs to manage their own care, and 
there is considerable evidence to suggest that a care planning approach leads to improved patient experience and 
outcomes, while some (but not all) studies have found an association with lower levels of hospital utilisation.250251 
 
However, it is not clear how care and support plans put in place by local authorities under the provisions 
contained in the draft Bill will be implemented in an integrated way where the individual receiving care and 
support has both health and social care needs, and is receiving support from the NHS. Some individuals may 
already have a separate care plan in place to support their health needs, involving their GP and other health 
professionals.  As with assessments, it will be important that GPs and other professionals working in the NHS 
are able to access care and support plans put in place by local authorities where they, in partnership with the 
patient or carer to whom the plan relates, agree this is appropriate. 
 
Personal Budgets 
 
Whilst the provision of personal budgets in social care lies outside the expertise of the RCGP, the College has 
been actively contributing to the debate around the introduction of personal health budgets in the NHS in 
England, publishing both a position statement and guidance.252253 
 
As individuals with both health and social care needs may be eligible for both a personal budget and a personal 
health budget, we would strongly recommend that the Committee look at how we can ensure that the two are 
properly integrated and coordinated from the point of view of the patient/ service user and their carers. Further 
thought is needed about how this would work in practice, but clearly the possibility that an individual may have 
multiple care plans, with multiple budgets and more than one coordinator of care could result in a fragmented 
experience.   

                                                       
250 RCGP, General Practice and the Integration of Care, June 2012: http://www.rcgp.org.uk/policy/rcgp-policy-areas/integration-of-

care.aspx 

251 RCGP, Care Planning Improving the Lives of People with Long Term Conditions, 2011: http://www.rcgp.org.uk/clinical-and 
research/clinicalresources/~/media/Files/CIRC/Improving%20the%20Lives%20of%20people%20with%20LTC%20-
%202012%2005%2009.ashx  

252 RCGP, Position Statement Personal Health Budgets, June 2012: http://www.rcgp.org.uk/policy/rcgp-policy-areas/~/media/Files/Policy/A-
Z%20policy/RCGP-Personal-Health-Budgets-position-statement-June12.ashx 

253 RCGP, Personal health budgets: Guide for GPs,January 2013:  

http://www.rcgp.org.uk/policy/rcgp-policy-areas/~/media/Files/Policy/A-Z%20policy/RCGP-Personal-Health-Budgets-Guidance.ashx  
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Discharge of hospital patients with care and support needs 
  
Hospital discharge is an important issue. An integrated approach that joins up different parts of the health and 
social care system and ensures that patients move back into the community with the care and support they need 
in place and their carer well informed has the potential to deliver better outcomes and avoid unnecessary 
readmissions to hospital.  The second RCGP case study attached with this submission – a multi-disciplinary re-
ablement service in Taunton – contains a model of good practice in this area. This initiative is driven by close 
partnership working between groups of GP practices, NHS Somerset and Somerset County Council and has 
delivered positive outcomes for patients including reducing unnecessary hospital admissions. In addition, the 
RCGP’s Clinical Innovation and Research Centre (CIRC) has produced a guide on re-ablement with the Social 
Care Institute for Excellence (SCIE)254.   
 
The Bill largely addresses aspects of hospital discharge from the point of view of improving communication 
between hospitals and local authorities at the point of discharge. Further consideration is needed as to how the 
proposed ‘assessment notices’ fit into a wider debate which we believe is needed around how information about 
discharges is shared between hospitals, social care, primary care and others (such as, for example, mental health 
services). GPs should be able to access information about their patients’ discharge and, where appropriate, be 
involved in discharge management.  
 
Safeguarding 
 
Between July 2011 and October 2012 the Department of Health consulted on whether a new intervention power 
is needed by local authorities to support their safeguarding role. It was proposed that a new power of entry could 
be introduced enabling local authorities to speak to someone with mental capacity who they think could be at 
risk of abuse and neglect, where a third party is preventing them from doing so. This power is already available 
to social care and health workers Scotland. It is currently unclear however if additional provisions in law will be 
enacted. The RCGP supports this intervention power to safeguard vulnerable adults, particularly in the light of 
the findings of the Department of Health’s final report on Winterbourne View in December 2012. 
 
Part 2 – Health    
  
Health Education England 
 
a) Workforce planning 
  
RCGP welcomes the establishment of HEE and LETBs as statutory bodies. However, in the RCGP’s view the 
draft Bill does not currently do enough to incentivise the development and delivery of the long term approach to 
workforce planning that will be necessary to ensuring health and social care services effectively anticipate and 
meet the needs of patients in future. For example, the expectation that more care is likely to move from large 
hospitals and into the community in the coming years has implications for primary care workforce capacity, and 
the Centre for Workforce Intelligence (CfWI) recently concluded in its report on the ‘Shape of the Medical 
Workforce’ that “the current growth in general practice is not strong enough to meet the predicted need.”255  
 
The College believes that a clear vision is needed for the future of education and training in primary care (an 
issue explored in more detail in our Sept 2012 consultation on the ‘2022 GP’256) and that HEE have clear 
responsibilities and powers in this area. 
                                                       
254 At a glance 53: Reablement: implications for GPs and primary care, March 2012. Available online here: 

http://www.scie.org.uk/publications/ataglance/ataglance53.asp  

255 Centre for Workforce Intelligence. Shape of the medical workforce: starting the debate on the future consultant workforce. Centre for 
Workforce Intelligence, 2012. [Online]. Available from: http://www.cfwi.org.uk/publications/leaders-report-shape-of-the-medical-
workforce [Accessed September 2012]. 

256 RCGP, General Practice 2022 Compendium of Evidence, October 2012: http://www.rcgp.org.uk/policy/rcgp-policy-
areas/~/media/Files/Policy/2022%20compendium%20of%20evidence.ashx  
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The Committee should consider as a priority how this aspect of the draft Bill can be strengthened, including 
looking at the following: 
 
• The potential inclusion of a specific duty on HEE to develop and deliver a long-term approach to 
workforce planning and to ensure that there is comprehensive national oversight of standard setting, monitoring 
of training numbers and quality assurance across the system. 
 
• Clarity is needed on the role of the Centre for Workforce Intelligence in gathering data and providing 
evidence-based advice to HEE and LETBs. RCGP strongly supports the work of the CfWI and feels its work is 
particularly relevant to achieving the goals of this legislation, particularly given that its work spans both the 
health and social care workforce and provides a long-term perspective.  The Centre needs to be provided with 
adequate resources and appropriate powers (e.g. obliging healthcare providers to provide information on their 
current and anticipated workforce needs). 
 
• HEE must have sufficiently robust powers to ensure that local education and training plans developed 
by LETBs align with national priorities. We support amending Clause 64(5) to say that LETBs must obtain 
approval for local education and training plans from HEE regardless of whether they have met the establishment 
criteria. Careful consideration is needed to ensure that the right checks and balances are in place to empower 
LETBs to develop a strong local leadership role whilst ensuring that long term national goals are also advanced 
and that HEE is able to intervene in their running if necessary. 
 
b) Ensuring a well-balanced multi-professional approach 
 
RCGP remains concerned (as other organisations have also touched on in their response to the draft Bill) that 
HEE and LETBs may not develop in a way that enables all health and social care professionals to have an 
appropriate voice in decisions that will ultimately have important implications for the shape and quality of 
future care provision. Although we recognise that there are inevitable challenges to ensuring that all health and 
social care professionals feel adequately represented, we remain concerned the disparate nature of primary care 
will lead to LETBs in particular being dominated by secondary care.  We would urge the Committee to consider 
what amendments could be made to the draft Bill to ensure that it refers explicitly to regulations or guidance 
relating to LETB representation and the need to ensure there is an adequate balance, in broad terms, between 
secondary and primary care.   
 
c) Funding education and training 
 
As the Government’s previously stated aim of introducing a new health education and training levy is not dealt 
with in the draft Bill we will not comment at length on it here. However, there is a need for further detail on 
future plans for funding arrangements for education and training, including how and when the Government 
intends to take forward the proposed levy. We remain concerned that the introduction of such a levy could have 
significant unintended consequences. 
 
d) The role of education and training in delivering integration 
 
The Committee has raised the question of whether the education and training provisions contained in the Bill 
should do more to support the Government’s aspirations around integration.  We note that in oral evidence to 
your Committee on 13th December 2012 Jamie Rentoul, Director for Workforce Development, Department of 
Health, stated that HEE’s duties relating to integration would stem from objectives set by the Secretary of State 
rather than the draft Bill itself. There may be advantages to including a more explicit reference to integration on 
the face of the draft Bill to help to embed this into the future work of HEE; however we feel more discussion is 
needed to explore what practical actions HEE would propose to take to promote integration through the 
education and training system. 
 
Establishment of the Health Research Authority 
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The RCGP welcomes the establishment of the Health Research Authority (HRA) and strongly supports the 
aspects of its proposed remit that relate to standardising and coordinating the regulation of health and social 
care research.  We feel the following issues merit further consideration by the Committee: 
 
• Investing in primary care research: UK expertise in research in general practice and primary care is 
exceptional, long-standing and internationally renowned. The needs of general practice are associated with 
challenging research agenda spanning: preventive medicine, early diagnosis, acute and chronic disease 
management, personalised care, and the understanding of beliefs and behaviours relating to health and illness. 
These areas of focus are of increasing importance to the  the future development of healthcare in the UK, with its 
emphasis on healthy living and pro-active disease management. The expectation that in the coming years we will 
see a movement of more patient care into the community means that UK capacity for general practice research 
needs to be expanded. The RCGP’s ClRC has launched ‘Research Ready’ – an online self-accreditation tool 
covering the minimum requirements of the Research Governance Framework for undertaking primary care 
research in the UK, developed in conjunction with the NIHR Clinical Research Network and the Primary Care 
Research Networks (PCRN). This programme will become increasingly important as responsibility for research 
governance shifts from PCTs to the practices themselves from April 2013. The RCGP intend to work with HRA 
to review the criteria for Research Ready programme in the context of the new education and training system 
established by the draft Bill to ensure that it provides the best support possible to practices on the ground. 
 
Strengthening links between education and research: Only 1 in 225 general practitioners in the UK are clinical 
academics (compared to approximately 1 in 16 consultants in all hospital specialties) and the current number of 
academic general practice training posts is insufficient to sustain existing capacity.257 With this in mind, the 
College’s case for enhanced and extended GP training258 sets out the aspiration that an additional year of 
training would enable GPs to develop “improved academic skills for evidence-based practice, innovation, quality 
improvement, education and research”. The formation of HEE and LETBs presents an opportunity to 
strengthen links between education and research. A commitment to promoting effective and efficient research 
governance should be reflected in the priorities and outcomes set by HEE and implemented by LETBs in their 
education and training plans, and LETBs will need to foster strong relationships with Academic Health Sciences 
Networks as well as local authorities. 
 
• The HRA’s relationship with NIHR: The relationship between the HRA and the National Institute for 
Health Research is of paramount importance in maintaining high standards of responsive research. Our 
understanding is that the HRA will take on the functions of the National Research Ethics Service (NRES) and the 
Integrated Research Application System (IRAS) and hence its processes will have a direct effect on the speed of 
the delivery of research. We would like the NIHR and the HRA to work closely together to ensure the processing 
of research ethics proposals take place as efficiently as possible. We understand that the NIHR is, though its 
research governance frameworks, aiming to improve start up times for research trials to achieve an ambitious 
70-day benchmark for start up. The HRA will need to play a complementary role in support of this. 
 
• The HRA’s relationship with the NHS Commissioning Board and CCGs: The RCGP recognises the 
importance of formalising the commitment to research at all levels of the NHS and Local Authorities, especially 
with establishment of the NHS Commissioning Board and Clinical Commissioning Groups (CCG). RCGP has 
concerns about what obligations private companies will be under to maintain and support research if they win 
contracts to provide services to patients from CCGs or the NHS Commissioning Board. We would encourage 
the Committee to explore how the relationship between HRA and the the new commissioning structures in 
England will work in practice. 
 

                                                       
257 The Academy of Medical Sciences (2009)Research in general practice: bringing innovation into patient care  

Workshop report http://www.acmedsci.ac.uk/p101puid163.html  

258 RCGP, Preparing the Future GP: The case for enhanced GP training, April 2012: http://www.rcgp.org.uk/policy/rcgp-policy-
areas/~/media/Files/Policy/A-Z%20policy/Case_for_enhanced_GP_training.ashx  
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• HRA leadership on excluded research groups and under-researched areas: The RCGP’s CIRC has 
identified that issues of capacity may result in certain groups of people being excluded from research, including 
young people aged 10-21 years with mental health illness, people with a learning disability and the frail elderly. 
There is also a considerable deficit in research into the health of people with rare diseases. The RCGP CIRC 
looks to the HRA to provide leadership on these issues.  
 
• Promoting more efficient and effective translation: There remains a translational gap between the 
completion of a research project and final publication, meaning that  often the research team has dispersed with 
little focus on translation of research into healthcare benefits. This delay in realisation of benefits remains a 
wasted opportunity to improve people’s health and wellbeing. As health research is a complex process, the 
RCGP looks forward to working in partnership with HRA to promote the implementation of new knowledge 
into clinical practice. 
 
January 2013 
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Royal College of General Practitioners (RCGP) - Supplementary 

Dear Paul,  
 
Thank you for inviting me to provide evidence to the Joint Committee on the Draft Care and Support Bill. As I 
said during the session, the RCGP believes the Bill has many strengths and is an excellent opportunity to address 
the need for greater integration between health and social care at a provider level. With the right support, GPs 
can play a central role in driving this change.  
 
To effectively anticipate and meet the future needs of patients, we believe it is vital that we have the right health 
and social care workforce in place. We welcome the establishment of Health Education England (HEE), but do 
feel that the Bill could do more to incentivise the development and delivery of a long term approach to 
workforce planning. Whilst we unfortunately did not get an opportunity to discuss this during the session due to 
time constraints, we would value an ongoing conversation with you about this and for reference I have attached 
a copy of our written submission to this email, which provides a more detailed overview of our position.  
 
In addition, we hope that the Committee will take the opportunity to examine the Government’s proposals for 
the establishment of the Health Research Agency (HRA), and the important role of GPs in driving forward 
research in key areas such as early diagnosis, chronic disease management and personalised care. Our 
submission sets out our views on the need to expand the UK’s capacity for general practice research, as more 
care moves into the community.  
 
Should the Committee have any questions in relation to either of the above areas, please don’t hesitate to contact 
me and I would be happy to elaborate on any points on which clarification may be required.  
 
Yours sincerely,  
 
Professor Nigel Mathers  
Vice-Chair of Council 
 
February 2013 
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Royal College of Physicians 

 
The RCP welcomes this opportunity to contribute to the development of the Care and Support Bill, including 
the changes to the adult care and support system, and the establishment of Health Education England and the 
Health Research Authority.  
 
The RCP has structured our response thematically. We propose some changes to the draft legislation and some 
principles that we believe the government should commit to at the dispatch box. There is an annex of our 
proposed changes to the legislation at the end of this document.  
 
This consultation response is based on the RCP’s response to the draft Care and Support Bill consultation, 
submitted in October.  
 
1. Care and support 
 
Good care needs to see the patient and their experience in the context of their lives, social support, relationships, 
cultural experience, gender and a range of other factors. Supporting care for individuals, including older people, 
is a wider societal issue. The provision of services should support people as long as possible in their own homes. 
Living productive independent lives, requires close integration between health services, social care and the 
voluntary sector, recognising that most support to older people, for example, is given by family and friends. The 
RCP welcomes the draft Care and Support Bill’s focus on promoting individual wellbeing and the recognition of 
the role of carers and the provisions for ensuring that their support needs are addressed on an equal footing with 
those they care for. 
 
Good liaison between GPs, specialist physicians and social care professionals in the management of patients is 
essential if their needs are to be met. Integrated working allows patients and their carers to benefit from 
specialist knowledge (including early referral for more specialist opinions and diagnostic tests when needed), the 
general care provided by GPs and primary care teams, and the help and support provided by those working in 
social care. An integrated social and clinical approach should support anticipatory care planning, including 
preferred place of care and end of life plans. This should be reflected at the dispatch box. 
 
The service must adapt if we are to meet the challenge of providing holistic care for patients, including older 
patients, with co-morbidities and complex needs. Poor service management and design introduces a number of 
barriers to the provision of appropriate, high quality care centred around the needs of the patient. Health and 
social care professionals need to be supported by a system designed to promote the delivery of high quality care. 
The RCP is working to develop new models for hospital care via our groundbreaking Future Hospital 
Commission.259 The need for evidence-based, clinically lead service resigns that better met the needs of local 
communities and an ageing population should be reflected at the dispatch box.  
 
The RCP recommends:  

• An integrated social and clinical approach should support anticipatory care planning, including 
preferred place of care and end of life plans. 

• The need for evidence-based, clinically lead service resigns that better met the needs of local 
communities and an ageing population should be reflected. 
 

1.1 Integration and coordination 

The separation between social and health care presents a barrier to continuity of care. The arrangements for 
discharge and access to social care support must be improved. We welcome the provision in the draft Care and 
Support Bill requiring local authorities to promote coordination and the integration of services and look forward 
to further detail on how this will work in practice and how these duties will be monitored. 
                                                       
259 More information can be found on the RCP’s website http://www.rcplondon.ac.uk/projects/future-hospital-commission  
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Local authority-led HWBs will play an important role in coordinating health and social care services as the Bill is 
implemented. The RCP recommends that HWBs embed secondary care physicians in their structures and 
establish robust mechanisms for obtaining clinical advice and input and this should be committed to at the 
dispatch box. Secondary care specialists – together with public health experts, social care professionals, GPs and 
lay representatives –  must be involved when assessing needs via the Joint Strategic Needs Assessments, and 
when setting priorities via the Health and Wellbeing Strategy.  
 
The RCP recommends:  

• HWBs should embed secondary care physicians in their structures and establish robust mechanisms for 
obtaining clinical advice and input. 

 
1.2 Care planning and personal budgets 

The RCP agrees that there should be a greater personalisation of services and access to services. We stress that 
the personalisation of services is not dependent on giving patients’ and/ or carers’ budgetary control – choice 
can be enabled through effective dialogue between patient and physician, against a backdrop of specialist and 
patient involvement in commissioning.   
 
The RCP would also like to see greater emphasis on the importance of shared decision making about an 
individual’s care, as distinct from focusing on choice of provider, which should be reflected at the dispatch box. 
Shared decision making focuses on patients and providers of care and support ‘working together to select tests, 
treatments, management or support packages, based on clinical evidence and patients’ informed preferences’.260  
 
The RCP recommends:  

• greater emphasis on the importance of shared decision making about an individual’s care. 
 
1.3 Information  

Patients and carers should have access to integrated information about health and social care services. This is 
particularly important as we increasingly move to a system of personal budgeting in health and social care – 
such a system is reliant on individuals being empowered to make informed choices about their own care. The 
integration of information about health and social care services would be of benefit not only to patients and 
carers, but also to commissioners and service planners, including Health and Wellbeing Boards. 

The RCP welcomes the provisions in the Bill that require local authorities to provide information on local care 
and support services, however would like to see this more clearly integrated with information about healthcare 
services at the local level. This should be reflected at the dispatch box.  

The RCP recommends: 
• Local authority information on local care and support services should be more clearly integrated with 

information about healthcare services at the local level.  
 
1.4 Sustainable funding for social care 
 
The RCP agrees that the system of funding for social care needs to be reformed so that it is fair and affordable. 
We support further exploration of the recommendations made by the Dilnot Inquiry.   
 
The RCP recommends: 

• further exploration of the recommendations made by the Dilnot Inquiry. 
 
2. Health Education England 

                                                       
260 Coulter A and Collins A. Making shared decision making a reality: No decision about me, without me. London: King’s Fund, 2011. 
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We welcome the Government’s proposals to establish Health Education England (HEE) and the Local Education and 
Training Boards (LETBs) in primary legislation. This is an important step to securing the future of these bodies and of 
the NHS education and training system. 
 
2.1 Accountability mechanisms to ensure comprehensive provision 

Training must consider both service needs and the whole pathway of medical school to specialism, which is 
often 15 years or more. Experience tells us that this requires constant national supervision and intervention. 
This is most obviously the case for smaller specialties, but it is clear that planning for all medical specialties 
requires long term vision. The number of trainee placements for medical specialties should be set at a national 
level, with scope for flexibility in local implementation.  
 
The draft Bill specifies that HEE may give LETBs directions about what to include in their local education and 
training plans, however only LETBs that have not met all of the agreed establishment criteria are required to 
obtain approval of the plan (Clause 64). In order for HEE to guarantee comprehensive provision across the 
system it is essential that HEE has the authority necessary to ensure that local plans align with national priorities. 
This must include responsibility for approving all local plans.  
 
The RCP recommends: 

• strengthening HEE’s powers to direct LETBs to make changes to their local education and training 
plans. 

• amending Clause 64(5) to state that LETBs must obtain approval of the local education and training 
plan from HEE. 

 
2.2 Independent quality assurance and the role of postgraduate deans  

Postgraduate deaneries undertake crucial functions that cannot be delivered as effectively elsewhere in the 
system - including independent quality management function and trainee management. Postgraduate deaneries 
must maintain sufficient independence and autonomy to undertake their quality management functions 
effectively. This was committed to by Earl Howe at the dispatch box during the parliamentary passage of the 
Health and Social Care Act and it is essential it is realised during the operational transition.   
 
The RCP welcomes the acknowledgement in the LETB Authorisation Framework that the postgraduate dean 
will have professional accountability to the national Medical Director in HEE. This is crucial considering the 
scale, largely exclusive postgraduate nature and long term financial and service impact of medical training 
within the HEE and LETB portfolio.  
 
The RCP would like to see the following reflected at the dispatch box and in guidance documents: 

• postgraduate deans are locally accountable to the LETB Managing Director, not the Director of 
Education and Quality. 

• postgraduate deans will maintain all the powers that they have now to respond to any concerns about 
the quality of training, and to take action where required to improve standards (already committed to 
at the dispatch box by Earl Howe during the passage of the Health and Social Care Act) 

• postgraduate deans are full members of the LETB governing body. 
 
2.3  LETBs relationship with local partners 
 
The RCP welcomes the specific duty of all health service providers to be a member of their local LETB (Clause 
61). However greater clarity in how provider participation in LETBs will be ensured, including the role of 
Monitor, will be required in the coming months. We believe this should explained at the dispatch box. There 
needs to be a clearer vision of the sanctions and action that will be available if providers do not participate. 
Likewise, there must be clear guidelines setting out what meaningful participation will look like.  
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We also welcome the entitlement of education providers to serve on the governing boards of LETBs (Clause 62). 
We were pleased to see that the LETB Authorisation Framework outlined the importance of working in 
partnership with education providers and encouraged LETB governing boards to take on a diverse membership.  
 
To enable co-development of appropriate educational provision that is both service sensitive and academically 
and professionally informed, LETBs should be closely aligned with academic health alliances. We would 
welcome further information on how LETBs will be expected to work with bodies such as Academic Health 
Science Centres (AHSCs) and Academic Health Science Networks (AHSNs) as they are established. 
 
The RCP recommends: 

• clarification on how meaningful participation of all providers in LETBs will be ensured at the dispatch 
box. 

• publishing guidance on how the LETBs will be expected to work with AHSCs and AHSNs. 
 
2.4 Research duties 

The RCP supports the inclusion of a duty on HEE to ‘have regard to the need to promote research’ in clause 57. 
We have previously welcomed the Government’s commitments to introduce duties throughout all levels of the 
reformed NHS to promote research, innovation and the use of evidence. The education and training reforms 
represent an excellent opportunity to develop appropriate arrangements to deliver these commitments. We 
would therefore suggest that this duty should be strengthened to require HEE to ‘promote’ research and be 
expanded to include research into education and training and the use of that evidence in a provision of future 
education and training programmes. 
 
We understand that the research duty placed on HEE will by extension apply to LETBs, as committees of HEE. 
We call for this duty to be clarified in the Bill.  
 
The RCP recommends: 

• expanding Clause 57 to include research into matters relating to effective education and training. 
• including a specific duty for LETBs to promote research. 

 
2.5 Connections with clinical commissioning 
 
There needs to be national oversight to ensure that all commissioning contracts are awarded to providers that 
offer sufficient medical training. We welcome the provisions in the Bill that LETBS have regard to the local 
health services commissioners’ priorities and believe this is complementary to the duty on clinical 
commissioning groups (CCGs) and the NHS Commissioning Board (NCB) to promote the education and 
training in the Health and Social Care Act. This should also be a mandatory part of commissioning contracts. 
The RCP also believes the Monitor should be required to consider education and training when licensing 
providers.  
 
However, CCGs are prevented from having those who work in local providers sit on their boards, whereas 
LETBs’ boards will be primarily composed from local providers. There therefore needs to be clarification on how 
LETBs and CCGs will work together and overcome this apparent contradiction.  
 
The RCP recommends the following should be committed to at the dispatch box: 

• education and training is a mandatory part of commissioning contracts  
• Monitor consider education and training when licensing providers  
• clarification on how LETBs and CCGs will work together. 

 
2.6 Ring-fenced funding 
 
The budgets allocated for both the training funded via HEE and the continued professional development 
supplied by service providers should be ring-fenced to protect them from being diverted to meet short-term 
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pressures of service delivery. Funding should flow directly from the national commissioner to deaneries, medical 
schools and other Higher Education Institutions.  
 
Lord Howe made a commitment at the despatch box during the passage of the Health and Social Care Act that 
“Health Education England establishes transparent systems to make sure those organisations that receive MPET 
funding are held to account for using it for the education and training of the NHS workforce.” The RCP would 
welcome further detail on how this will operate in practice. 
 
3. Health Research Authority 
 
The RCP welcomes establishment of the Health Research Authority (HRA) as a non-departmental public body 
and the clarification of its role, as articulated in the Bill, of promoting the co-ordination and standardisation of 
the regulation of health and social care research in the United Kingdom and to ‘seek to ensure that such 
regulation is proportionate.’  
 
Currently the HRA’s responsibility for NHS research and development is only implicit in the Bill (i.e. by 
definition ‘health and social care research’ will include the part of the process undertaken in the NHS). While 
there is a duty of co-operation between the HRA and bodies such as the MHRA and the Care Quality 
Commission (clause 68), there is no equivalent duty of co-operation with those responsible for research 
governance in the NHS. Given the importance of the NHS research governance processes for those in academia, 
industry and the charity sector who carry out research, we think it would be helpful for this part of the HRA’s 
role to be formalised by explicit mention in the Bill, as it is in Factsheet 8 that accompanies the Bill. 
 
Monitoring performance across the health research pathway, engaging with stakeholders (including patients and 
researchers), and knowledge of forthcoming challenges and opportunities for the regulation of research will all 
be essential if the HRA is to fulfil its roles and responsibilities. We would like these to be considered further as 
HRA is developed. 
 
The RCP recommends: 

• including a specific duty of cooperation between the HRA and those responsible for research 
governance in the NHS.  

 
ANNEX – Table of RCP proposed changes to the draft care and support Bill 
 

 
Care and Support  

An integrated social and clinical approach should support anticipatory care 
planning, including preferred place of care and end of life plans. 
 

Dispatch commitment 

The need for evidence-based, clinically lead service resigns that better met the 
needs of local communities and an ageing population should be reflected.  
 

Dispatch commitment

HWBs should embed secondary care physicians in their structures and establish 
robust mechanisms for obtaining clinical advice and input. 
 

Dispatch commitment

There should be greater emphasis on the importance of shared decision making 
about an individual’s care. 
 

Dispatch commitment
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Local authority information on local care and support services should be more 
clearly integrated with information about healthcare services at the local level.  
 

Dispatch commitment

Further exploration of the recommendations made by the Dilnot Inquiry.
 

Dispatch commitment

 
Health Education England  

HEE’s powers to direct LETBs to make changes to their local education and 
training plans should be strengthened.  
 

Change to legislation –
clause 64 

The legislation should be amended to state that LETBs must obtain approval of the 
local education and training plan from HEE. 
 

Change to legislation –
clause 64(5) 

PG deans should be locally accountable to the LETB Managing Director, not the 
Director of Education and Quality. 
 

Dispatch commitment

PG deans must maintain all the powers that they have now to respond to any 
concerns about the quality of training, and to take action where required to 
improve standards. 
 

Dispatch commitment

PG deans must be full members of the LETB governing body.
 

Dispatch commitment

There should be greater clarity in how provider participation in LETBs will be 
ensured, which includes the role of Monitor. 
 

Dispatch commitment

Greater clarity is needed regarding how the LETBs will be expected to work with 
AHSCs and AHSNs. 
 

Further written guidance 
required 

Research into matters relating to effective education and training should be 
included. 
 

Change to legislation –
clause 57 

The bill should include a specific duty for LETBs to promote research.
 

Change to legislation –
new clause required 

Education and training should be a mandatory part of commissioning contracts. 
 

Dispatch commitment

Monitor should consider education and training when licensing providers. 
 

Dispatch commitment

Clarification on how LETBs and CCGs will work together.
 

Dispatch commitment 
and in written guidance  
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Health Research Authority  

There should be a specific duty of cooperation between the HRA and those 
responsible for research governance in the NHS.  
 

Change to legislation –
new clause required 

  
January 2013  
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Royal College of Surgeons 

 
1. Introduction 
 
1.1. The Royal College of Surgeons (RCS) welcomes the opportunity to provide evidence to the Joint 
Committee on the draft Care and Support Bill. Our comments focus on education and training, and the Human 
Tissue Authority and we have provided clear recommendations for how the draft Bill can be improved. However, 
we do not comment on Part 1 of the Bill.  
 
1.2. The Royal College of Surgeons is a professional body that sets the highest possible standards for surgical 
practice and training in order to deliver safe and high quality patient care. Our expertise, authority and 
independence allow us to act in the best interests of patients and support those who provide their surgical care.  
 
2. The new education and training system 
 
2.1. Education and training of healthcare professionals is fundamental to the delivery of high quality care 
and patient safety. For doctors training in specialties such as surgery the balance between education and training 
is very important. It is vital that the new education and training system recognises and supports weighting given 
to training in specialties such as surgery as this leads to the development and refinement of clinical judgement 
and technical skills which are essential for patient safety. 
 
2.2. We believe this requires incentivising training throughout the service, making the most of training 
opportunities and ensuring sufficient time is available and that trainees and trainers are supported by the senior 
hospital management team. An important element of this is the impact of the European Working Time 
Regulations on time for training, which needs to be addressed as a priority. Nationally the GMC’s 2011 training 
survey found that of all the medical specialties, surgery was the one where trainees were the least satisfied with 
their training and this position has changed little since 2006. There also needs to be effective working across 
relevant professional groups as this is essential to the delivery of high quality healthcare education and training 
and therefore patient safety. 
 
a) The role of professional bodies such as the RCS in the new education and training system 
 
2.3 The education and training reforms present an opportunity for stronger independent clinical 
representation in the new system. The royal colleges are independent of NHS providers and commissioners and 
they have access to important information about the quality of training and education. The RCS is therefore 
keen that the reforms provide the profession with a much stronger voice in both setting standards and in 
ensuring the quality and outcomes of postgraduate education, training, and continuing professional 
development at both national and local levels. A clear role for the profession needs to be defined which is 
independent and distinct from a purely administrative local or regional role in education and training in the 
workplace. We look forward to discussing this with Health Education England (HEE).  
 
2.4 We encourage the Committee to ask HEE and the Government to set out how they envisage the new 
education and training system will involve clinicians and the royal colleges.  
 
3 Health Education England 
 
3.3 The RCS welcomes the move to establish Health Education England (HEE) as a non-departmental 
public body. HEE will bring the management of all surgeons and healthcare workers’ training under one body. 
Establishing the organisation on a statutory basis will help HEE to operate as an autonomous organisation. 
 
3.4 It will be vital for Health Education England to engage with the RCS and the other royal colleges in 
exercising its functions and to achieve clinical engagement. Health Education England should be informed by 
independent clinical expertise at every level of its operation from the main board through the various 
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committees that will be created. We therefore welcome clause 60 subsections (2) and (3) which state HEE must 
ensure that it receives representations from persons who provide health services; persons who provide, or 
contribute to the provision of, education and training for care workers; or representations from organisations 
which represent those groups of individuals. 
 
a) Accountability of the Centre for Workforce Intelligence 
 
3.5 In 2010 the Government set up the Centre for Workforce Intelligence (CfWI) to advise the 
Government on long-range forecasts of workforce needs in the health and social care service. However, the 
Draft Care and Support Bill is silent about the relationship between HEE and the CfWI. The RCS believes the 
Draft Care and Support Bill should be amended to make the CfWI accountable to Health Education 
England, and not just the Department of Health, to ensure that it is fulfilling its role in data analysis and 
information provision.  
 
3.6 Many professional bodies such as the RCS have workforce data which can play an important role in 
informing the commissioning of education and training. It is essential that the CfWI therefore works with the 
RCS and other organisations rather than duplicating data gathering that already exists. The RCS collects data on 
workforce numbers as well as surgical subspecialty interests, working practices and retirement intentions.  
 
3.7 The Centre for Workforce Intelligence needs to work in partnership with the profession and the 
proposed new structures with a remit to deliver education, training and workforce planning in order to achieve a 
step change in how workforce planning is undertaken and delivered. The Department of Health needs to 
recognise the cost of undertaking this work by the College and the value of the work to the CfWI and encourage 
closer collaboration. 
 
b) Funding of Continuing Professional Development (CPD) 
 
3.8 CPD is essential for the development of the existing surgical workforce in maintaining and improving 
standards across all areas of practice. Evidence of participation in CPD activity will be a compulsory 
requirement of revalidation in order for doctors to demonstrate continued fitness-to-practice. 
 
3.9 The RCS is concerned that funding for CPD does not appear to be protected and it is likely to be 
threatened by pressures on budgets. Providers will also need to provide time for CPD activities as well as 
funding. We therefore wish to see clause 55 subsection (5) strengthened to require HEE to ensure an 
adequate provision and funding of continuing professional development for care workers, rather than only 
permitting this with the consent of the Secretary of State.  The RCS and other relevant royal colleges and 
professional bodies will also want to play their part in ensuring CPD remains accessible to the entire healthcare 
workforce. 
 
c) Research duties 
 
3.10 Training and educating the current and future workforce is essential in the adoption and diffusion of 
new techniques and technologies. 
 
3.11 During the passage of the Health and Social Care Act 2012, the College welcomed the series of 
commitments the Government made towards supporting research and innovation across all levels of the new 
NHS structure. Although the College supports the inclusion of a duty on HEE to ‘have regard to the need to 
promote research’ in clause 57 we would like to see this wording strengthened in line with the duties in the 
Health and Social Care Act 2012 which puts requirements on the Secretary of State, NHS Commissioning 
Board, and Clinical Commissioning Groups to promote research. Local Education and Training Boards 
should also be subject to the same duty. 
 
4 Quality improvement in education and training (clauses 57 and 65) 
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4.1 The RCS agrees that HEE must exercise its functions with a view to securing continuous improvement 
in the quality of education and training provided for care workers and the quality of health services. 
 
4.2 We believe the new system for quality assuring education and training should include independent 
professional groups such as royal colleges but these are not mandated in the Bill. LETBs could therefore run and 
assure the quality of their education and training without any external assurance.  
 
4.3 In the present system, the College is responsible for the training curriculum and for recommending 
trainees for accreditation to the respective regulator. The GMC sets and monitors standards for postgraduate 
medical training, scrutinises postgraduate curricula and examinations and quality assures training posts. 
However, the quality assurance is based principally on an annual questionnaire/survey of trainees and trainers 
and triggered deanery-wide visits which we believe is insufficient. This system of monitoring and assessing 
training lacks the rigour of independent and specialist oversight. The medical royal colleges are ideally placed to 
provide this and assist LETBs in improving the quality of education and training. 
 
4.4 The RCS would therefore like to see clause 65 subsection (6) strengthened to require each LETB to 
report its findings about the quality of local education and training annually to relevant royal colleges and 
other professional bodies.  
 
a) Complaints handling and escalation 
 
4.5 The Bill should also require LETBs, as part of their reporting responsibilities in clause 65 
subsection (6), to note any complaints or concerns raised by Health Education England, a Royal College, or 
other professional body, and set out how those concerns have been addressed. This will help to ensure LETBs 
are reflecting independent expertise and it will provide more confidence in their quality assurance processes. 
 
4.6 We encourage the Joint Committee to ask Ministers to set out how complaints regarding the 
quality of local education and training should be dealt with, and what happens where concerns are not 
adequately addressed by LETBs.  
 
5 Local Education and Training Boards (LETBs) 
 
5.1 The Royal College of Surgeons welcomes the proposal in the Draft Bill to put Local Education and 
Training Boards (LETBs) on a statutory footing as well as the requirement on all local health service providers to 
be members of their LETB (clause 61). However, the College has expressed concerns about the potential for 
increased local or regional variability driven by the needs of the service which could adversely impact on the 
experience gained and, ultimately, on the workforce of the future. The College believes it is important to retain 
expertise in both the delivery of training and quality management and to ensure that training and education are 
not destabilised or disrupted during the implementation of the reforms. HEE will have a crucial role to play in 
avoiding destabilisation in the system and holding LETBs to account. 
 
5.2 As a starting point, we are pleased to see that the authorisation criteria261 require a LETB to 
demonstrate how they will develop a meaningful and collaborative relationship with the royal colleges. It is vital 
that this engagement is not tokenistic and we encourage Health Education England to set out what best practice 
should look like.  
 
a) Members of LETBs and conflict of interests 
 
5.3 Some members of LETBs are likely to encounter a conflict of interest in their role as both a 
commissioner of education and training services and a provider of healthcare services where they will be 
ultimately responsible for the quality and training of their workforce. This will become a particular issue in 

                                                       
261 Department of Health (10 Sep 2012). Local Education and Training Board Authorisation: Summary Document 
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reviews of the quality of local education and training. We encourage the Joint Committee to ask Ministers to 
set out how these conflicts of interest should be managed. 
 
5.4 The College is disappointed that clause 62 subsection (3) does not specifically allow clinicians and other 
health professionals to sit on the governing body of a LETB. We believe clause 62 (3) should make this 
explicitly permissible. Allowing clinicians and other health professionals to sit on the governing body will help 
to improve professional confidence in local education and training plans, potentially improve transparency in 
Board proceedings, and may help to reduce the risk of conflicts of interest occurring.  
 
b) Development of education and training plans 
 
5.5 The development of the education and training plans in each LETB will be important documents. We 
are concerned that clause 64 subsection (4) does not require a LETB to consult the royal colleges or local 
professionals on their education and training plan. We believe that local consultation with key stakeholders 
including the profession is essential and should be required. LETBs should also be required to outline the 
consultation process used. 
 
6. The Health Research Authority 

6.1 The College welcomes the establishment of the Health Research Authority and supports the move to 
place it on a statutory footing. It will help to streamline research bureaucracy and we support its purpose of 
protecting and promoting the interests of participants, potential participants and the general public in health and 
social care research.  

7. Abolition of the Human Tissue Authority 

7.1 The College is concerned that the safe and ethical use of human tissue is complicated and requires 
specialist expertise and appropriate regulation which is sufficiently different from the general regulation of health 
and social care currently undertaken by the Care Quality Commission (CQC). There was insufficient 
information provided in the Department of Health’s recent consultation on these proposals for us to see a 
beneficial effect of the proposals on the provisions of the HTA functions on a practical level. With the improved 
efficiency we have seen from the HTA in recent years we see no persuasive reason to support the taking of this 
risk. 
 
7.2 We also note that the new chair of the CQC, David Prior, told the Health Select Committee on 5 
December 2012 that it was his preference that the functions of the HTA are not transferred to the CQC. 
 
7.3 We encourage the Committee to recommend that the functions of the Human Tissue Authority 
should not be merged into the Care Quality Commission and for the Human Tissue Authority to remain as 
an independent arms-length body. 

January 2013 
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Royal National Institute of Blind People 

1. Introduction 
 
1. The Royal National Institute of Blind People (RNIB) are members of the Care and Support Alliance (CSA). 
We support the CSA's joint submission to the Committee. Rather than repeat all the points the CSA raised, in 
this short submission we highlight key issues of concern for blind and partially sighted people. 
 
2. The current system appears to be failing blind and partially sighted people. Being blind or partially sighted 
impacts on the ability to undertake a wide range of everyday activities. Individuals living with sight loss are 
especially likely to experience difficulties getting out and about. However, an initial analysis of National Adult 
Social Care Intelligence Service (NASCIS) data indicates blind and partially sighted people have experienced a 
steady drop in access to care and support in recent years:   
 
The total number of adults recorded as "visually impaired" in receipt of social care services has reduced by 36 per 
cent since 2005/06. 
The total number of adults in receipt of social care services has reduced by 16 per cent over the same period.  
 
3. A fifth (20 per cent) of people say they do not recall receiving any visit from social services in the year after they 
registered as blind or partially sighted262. In the year after registration, less than a quarter (23 per cent) of people 
who lose their sight say they were offered mobility training to help them get around independently263.     
 
4. We have concerns that blind and partially sighted people's needs for care are regularly deemed too low or 
moderate to entitle them to council funded care. It has also long been recognised that blind and partially sighted 
people are subject to unduly generic or uniform needs assessments that fail to understand the needs created by sight 
loss ('Cutting the cake fairly', Commission for Social Care Inspection, 2008).  
 
5. We want the new legal framework for adult social care to remedy this. In large part this means focusing on 
prevention and early intervention but it also means radically rethinking the assessments and eligibility 
framework. Despite improvements in policy and practice the current system still militates against blind, partially 
sighted and many other disabled people receiving preventative help to delay or arrest the onset of longer-term 
care needs. A quarter of people (25 per cent) with sight loss report being dissatisfied with their life overall264. We 
also know that nearly half of blind and partially sighted people feel ‘moderately’ or ‘completely’ cut off from 
people and things around them265. If the new system is designed to promote adults' well-being it will need to be a 
big improvement on what exists today. 
 
6. RNIB wants the timing of the Care and Support Bill speeded up with legislation introduced early in the next 
parliamentary session. A Bill should be a priority in the next Queen's Speech no matter what decisions on 
funding decisions still need to take place. 
 
2. General issues  
 
Question (4): Are there other ways of framing the draft Bill’s underlying principle, that local authorities 
must promote an individual’s well-being?   
 

                                                       
262 Network 1000 - Access to information, services and support for people with visual impairment, Douglas G, Pavey S, and Corcoran C, 

Visual Impairment Centre for Teaching and Research, University of Birmingham, 2008. 

263 Ibid.  

264 McManus S and Lord C, 2012. Circumstances for people with sight loss: secondary analysis of Understanding Society and the Life 
Opportunities Survey. NatCen report for RNIB. 

265 Pey, Nzegwu and Dooley, 2006. Functionality and the needs of blind and partially sighted adults in the UK: An interim report. 
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7. We broadly welcome the way the well-being clause has been drafted. By placing such welcome emphasis on an 
individual's well-being local authorities will be better placed to fulfil their other duties and powers under the new 
legal framework. We would, however, like to see the clause strengthened. Clause 1(2) should include at least one 
more subsection; (h) the right to non-discrimination on the protected grounds set out in the Equality Act 2010. 
 
Question (5): Does the draft Bill make sufficient provision to achieve the Government’s stated goal of 
greater integration within the NHS and with care and support and housing? 
 
8. The principles underpinning clause 6 on integration are welcome but at the moment the detail is unclear. We 
are concerned that unless regulations spell out what is really meant by each subsection of clause 6 (1) adults and 
carers will in effect face the same situation they all too often face today: delays and fragmented care and support. 
 
9. Clause 6 could be amended to strengthen the Bill's provisions around hospital discharge ensuring integration 
is also taken to mean promoting integration with seamless hospital discharge. We believe there should be 
inserted at 6 (1) an additional subsection (d); "improve the support an adult receives around discharge from 
hospital".  
 
10. On preventing needs, we want the Bill to mirror what exists in the regulations today: the Community Care 
(Delayed Discharges) provisions should be carried over meaning intermediate care won't be charged for. 
 
11. In fact the Bill needs to be much more explicit which duties fall on local authorities with regard to re-
ablement and intermediate care. At present this is disappointingly vague. Re-ablement isn't defined at all. Re-
ablement services have a planned outcome of maximising independence and reducing future dependence on 
health, care and support services. In our view the definition of re-ablement should centre on the development of 
skills necessary for longer-term realisation of the well-being principle. 
 
12. Whilst some of the fine detail will come in secondary legislation setting out local authorities' responsibilities 
on intermediate care and re-ablement cannot just be left to regulations.  
 
13. We recommend creating a new clause on re-ablement on the face of the Bill. We have attempted a draft of 
this ourselves and shared it with the Department in our submission on the draft Bill266. 
 
14. Regulations or guidance should clarify re-ablement - unlike intermediate care – can take place over a longer 
period of time than six weeks. This is particularly important for adults with complex disabilities who evidence 
proves often take longer than six weeks to develop specialist new, skills; so for example communication, 
orientation and mobility skills for blind or deafblind people. 
 
3. Responsibilities of local authorities 
 
Question (13). The White Paper talks about “approaches that promote support within communities” and 
calls for the adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, 
or should other preventative approaches be adopted? 
 
15. Clause 7 is a useful place to start. We feel Clause 7 is inadequate at present. This says local authorities must 
have regard to the importance of identifying adults with needs for care and support which are not currently 
being met. To truly have regard, however, regulations will need to specify the most effective means by which 
local authorities can hope to identify - and then address - "unmet need" in their local community.  
 
16. Tackling unmet need is a big issue and although this is partly connected with outstanding questions 
concerning funding it would also appear to be about tightly framing adult social care law. We are unclear what 
the ultimate objective of clause 7 is in this regard. Does sub-clause 7 (2) b require local authorities to assess 
adults with unmet needs so they can form a judgement as to whether these needs are in fact "eligible needs"? The 
                                                       
266 Please find our draft clause in the appendix. 
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wording probably needs looking at again just to make absolutely clear how a local authority should act. Our 
initial thought is to re-phrase this to more actively require authorities to have regard to (b) "the importance of 
addressing the needs of adults in the authority's area who have needs for care and support which are not 
being met". If adults have needs for care and support which are not being met, surely it is incumbent on the 
local authority to move beyond identifying those needs and actually address them? 
 
17. We would also add that to truly tackle unmet need Clause 7 needs to be re-phrased so that: in sub-clause 7 
(1) authorities aren't given a choice of contributing towards "preventing or delaying the development of needs 
for care and support by adults" in their area or reducing "the needs for care and support of adults in its area who 
have such needs"; this should be changed to read "and", so it is clear that to fulfil their duties on prevention 
local authorities have to turn their attention to both preventing needs from developing in the first place and 
reducing needs where they already exist. 
 
18. As stated above, our preference is to see the statute move beyond merely requiring authorities to "identify 
needs which are not being met" and instead require they actively address their needs. How would this work in 
practice? Local authorities could be required to make contact with certain service user groups, as recommended 
in paragraph 12.18 in the May 2011 Law Commission report. The guidance for deafblind people suggests a more 
proactive role for local authorities in that they are not only required to keep a record but also "make contact" 
with service users. The Law Commission suggested Government consider extending this requirement to other 
service user groups.  
 
19. It seems unlikely the scope of clause 7 could be extended to place a proactive duty on local authorities to 
make contact with all adults whose needs are not being met. However recognising that many people who lose 
their sight "get lost to the care system" we would like the final statute to extend this requirement - to proactively 
"make contact with" - from deafblind adults to blind and partially sighted people. This could be accommodated 
within clause 49 on the Registers of sight impaired adults. This would embed current ADASS guidance that 
initial contact with an adult certified as sight impaired or severely sight impaired should take place within 48 
hours of the local authority receiving that adult's certificate of vision impairment. 
 
4. Assessment and Eligibility for Social Care 
 
Question (17) The White Paper says that assistance with care and support needs will be subject to a 
reasonable charge. Do the charging provisions in the draft Bill reflect this policy intention, and is the policy 
intention clear?  
 
20. We have some concerns about the provisions on charging. Clause 14(1) b concerning the power of local 
authorities to impose charges needs putting in context so that either on the face of the Bill or in regulations it is 
explicit local authorities should not be able to charge for assessments. Another concern is the legal arrangement 
for providing community equipment. As things currently stand, regulations underpinning the Community Care 
(Delayed Discharges etc) Act 1990 mean community equipment (aids and minor adaptations) services are 
required to be provided free of charge. The Law Commission’s initial consultation proposed that the delayed 
discharge provisions should be retained in their existing form so we would look to ensure that this happens in 
the new statute.  
 
21. We would oppose any change which would adversely affect repeat access to preventative services where 
charging is not currently the norm. 
 
Assessments and Eligibility 
 
22. We are pleased clause 9 (3) b explicitly states the duty to carry out a needs assessment applies regardless of 
the authority's view of the level of the adult's financial resources. We feel clause 9 (3) needs a further sub-clause; 
(c) which states the duty to carry out a needs assessment applies regardless of the authority's view of its own 
financial resources. This is a critical point in view of the clarification given in their judgement of 31 May 2012 by 
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the Supreme Court [R (on the application of KM) (by his mother and litigation friend JM) (FC) (Appellant) v 
Cambridgeshire County Council (Respondent)]. 
 
23. Furthermore, clause 9 on assessment of needs for care and support could include a further sub-clause; (6) 
which stipulates that an assessment is to be distinguished from a screening process. This is of particular 
relevance in the current climate where many local authorities seem to be introducing telephone based or online 
systems for initial contact assessment which screen people out an early stage without properly considering their 
needs or recording their unmet needs.   
 
24. RNIB wants to see regulations that specify the circumstances in which specialist assessments should be 
arranged. We want to see this duty (to provide specialist assessments) not only apply to deafblind adults but blind 
and partially sighted adults too. 
 
25. We want regulations to make it clear local authorities would be expected to remain in contact with an 
individual originally deemed ineligible for care (following the onset of illness or disability) but whose needs are 
judged likely to deteriorate within a specified timeframe, for example within three or six months. Regulations on 
assessments would presumably cover assessments and reviews. 
 
26. The determination of who meets eligibility criteria for support following a needs assessment is critical. With 
regard to Clause 13 (1) b we need to ensure that where an adult has needs for care or a carer has needs for 
support, councils do more than simply "consider" what can be done to meet those needs. Clause 13 (1) should 
explicitly state that where a person’s needs are found to meet the local authority’s eligibility criteria, the local 
authority is responsible for ensuring that those needs are met.  
 
27. We would strongly endorse a national minimum eligibility threshold set at moderate to provide support for 
those in need who have historically been left without the provision they require.  
 
28. RNIB and Action for Blind People also feel it is worth observing an individual's certification status as sight 
impaired or severely sight impaired could in future serve as a proxy for judging the likely severity of any 
presenting care and support needs. This is a matter we'll be looking to explore with the Department of Health 
over the longer-term as we head towards the development of statutory guidance. 
 
5. Transition from children’s care and support services 
 
Question (24) Will the draft Bill’s provisions smooth transition from child to adult services, and should they 
be extended in any way? 
 
29. We are concerned the new statute raises fundamental questions about the future legal status and operation of 
registers for severely sight impaired and sight impaired children and young people aged lower than 18. Since we 
understand the draft Bill only covers the care and support needs of adults we urge the Department to work with 
the Department for Education to ensure the new Children and Families Bill includes corresponding duties on 
children’s services. 
 
Appendix: RNIB's draft new clause on re-ablement 
 
1. Prior to undertaking an assessment of need under section (9), a local authority must consider whether 
an individual would benefit from a period of reablement. 
 
2. Regulations may/must define what is meant by reablement.  
 
3. A local authority may not impose a charge for providing reablement services which meet the definition 
set out in Regulations. 
 
4. A local authority may not apply eligibility criteria to a need for reablement services. 
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Sapienter Wealth Management 

 
Re: Care and Support Bill – Invited Comments 
 
I refer to the above mentioned draft legislation which I have only recently found out about.   
 
I know that the advertised date of submissions has passed but would respectfully request that my comments be 
added to those which will be assessed as an aid to the scrutiny of this draft Bill.  I was at the Society of Later Life 
Advisers annual conference yesterday (22 January 2013) in London and the Minister of State for Care and 
Support, Norman Lamb MP who gave the Key Note Speech at the conference, specifically encouraged attendees 
to write in to the Joint Parliamentary Scrutiny Committee where they felt issues needed addressing.   
 
Confident in being heard I would therefore make the following comments for your kind consideration. 
 
Providing Information and Advice 
 
Clause 2 seems to have covered the provision of information and advice only in a partial manner.  By this I mean 
that central to the good functioning of the system of adult care is the question of who is financially responsible 
for meeting the costs which are incurred by providing the service.  This good functioning extends to how 
payment is made because where users of the services have to contribute to costs or even self-fund, there are a 
multiplicity of ways to accomplish this and the market place for both financial arrangements and products is not 
uncomplicated.  At what may be a very stressful time for family members engaging with local authority 
employees, the means ought to be available to help them through the necessary steps to reach an acceptable 
conclusion. 
 
It seems therefore that the way the Bill was draft has missed this very important practical consideration. 
 
Suggested New Clause 
 
The remedy which I have in mind, to support the local authority on which the draft Bill seeks to place a statutory 
duty to provide information and advice for its care services, is to add an additional clause after 2(3) whereby the 
issue of advice from a financial perspective will be treated.  I would suggest the clause is worded in the following 
way: 
 
New Clause to be inserted below 2(3)  
 
“(4) In the majority of cases of advice under this section, the need to consider ‘regulated advice’ will become 
apparent.  For this, the local authority must make adults aware of suitably qualified advisers who could facilitate 
the financial considerations of advice in relation to care services.  This may be done by the local authority 
keeping a register of suitably qualified advisers to which it may refer, or by signposting to an accredited body of 
such advisers.” 
 
By way of explanation, I would add that suitably qualified does not just refer to any adviser regulated by the 
Financial Services Authority (or its successor body).  It refers to those advisers who can demonstrate skill in 
provision of advice in this highly specialised area of adult care.   
 
An example of an accredited body would be the Society of Later Life Advisers. 
 
It may be a small addition but it is one which is vital, to my mind, in setting the framework in which the market 
for provision of adult care may work efficiently. 
 
I remain available for clarification of my suggestion. 
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Self Direct 

1.We would like to submit formal  evidence to the joint committee on this important subject  
 
 2.A little about us which tell you about the people and how the organisation was set up  
 
We are here for people who need support to improve and maintain their health and well being in order to live a 
life that's right for them, including: 

 
• Older people who need support 

• People with physical disabilities 

• People with sensory impairments 

• People with a learning disability 

• People with autism (including Asperger syndrome)  

• People who need support with mental health problems 

We are also here for people who help and support people to improve and maintain their health and well being, 
including: 

 
• carers 

• friends and family members 

• providers of support 

• volunteers 

• professionals involved in supporting people to improve and maintain their health and well being 

• other like-minded people and organisations 

 
 3.People that are taking forward the work of self direct have many years of experience of the social and health 
care sector; including personal experience and management expertise at operational, senior and board room 
level in the public, private and voluntary sectors 

 
The founders of self direct are passionate about people being in control of their own lives and fully support 
putting the ethical principles of Self-Directed Support into practice 

 
Other members of the self direct team include our Independent living expert, Family carer expert, Finance 
Manager, Marketing Officer and Administrator 
 
self-direct Associates work with us to promote changes in the 'social and health market-place' I hope this helps 
you understand the organisation we represent and we attached the response we send to the government in their 
recent consultation and believe it will help  to inform your   inquiry. 

 

4.Here is the response below 
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5.  Response to consultation from self direct 
 
Self direct is a membership organisation and its members provide support for over 108,000 people across theUK. 
The views expressed in this response do not necessarily reflect the views of all self direct members. 
 
6.The views expressed below are based on our experience of seeing firsthand how legislation and guidance are 
used; experienced gathered through working with 1,000s of professionals / practitioners across the social and 
health care sector whose job it is to put Government policy, legislation and guidance into practice. It is also 
based on our extensive knowledge and understanding of how people that need support and their carers interact 
with professionals / practitioners in the social and health care sector.  
 
7. Comments / response: 
Overall we endorse the tone and thrust of the Draft Care and Support Bill and we strongly support the move to 
give people who need support the choice and control required so that they are in control of their support and 
their lives. However we are extremely concerned that some sections of the Bill will be used in a way that is 
counter to the choice and control agenda and have the potential to put many people in a situation where they 
have less control than they presently enjoy. 
 
8.Although we appreciate that the guidance that will be produced will ensure that the choice and control agenda 
is promoted we still believe that there is a need to change some sections of the Bill as it stands in the Draft form. 
Sections we would wish to see revised: 
 
9.Part 1, 12 Assessment under sections 9 and 10: further provision, (3) We do not believe under any 
circumstances that local authorities should have the power to combine the needs assessments of an individual 
that needs support with their carers needs assessment. We believe this would have the potential in some 
instances for the person who needs support to lose their individual identity and to lose control of the support 
they need. Although this power is qualified by the statement ‘the authority may do so only if the adult needing 
care and the carer agree’ we have seen too many instances of subtle coercion by some practitioners who we 
believe because of the power imbalance in that interaction are able to ‘persuade’ people to ‘agree’ to this. 
Therefore we would like to see this taken out of the Bill. 
14 Power of local authority to impose charges, (1) subsection (b) We believe the power given to make this charge 
will lead Local Authorities to seek to do this work themselves, particularly in the present economic climate, 
rather than delegating this task to people and organisations in the community who are better placed to do this 
task and in most instances would do this at nil charge. 
 
10.Therefore we would like to see this taken out of the Bill.  
23 The steps for the local authority to take, 24 Care and support plan, support plan & 26 Review of care and 
support plan or of support plan. We are extremely concerned that these 3 sections give the local authority more 
control over someone’s lives than the local authority presently enjoys. Those of us who have been striving over 
the last 10 years to promote and develop Self-Directed Support see this control of who produces the support 
plan as vital in the struggle for people who need support to take control of the decisions that affect their lives. 
These 3 sections need completely revising because our fear is that as they stand people who need support will 
lose the control that they already enjoy in their lives. 
 
11.We would welcome the opportunity to work closely with the Government to completely revise these to 
ensure that these 2 sections do not act to undo the good work already done and do not give power to the local 
authority in a way that is counter to the drive by the Government to give people that need support the choice 
and control that they should be entitled to. 
 
25 Personal budget  
We would like to see a statement here that refers to the flexible use of Personal budgets to meet the outcomes of 
people that need support. And that achieving a person’s outcomes should be the main point of reference for any 
auditing of the use of Personal budgets. 
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28 Adults with capacity to request direct payments, subsection (7) We believe this condition again gives more 
control / discretion to the local authority over someone’s life than they presently enjoy. Also, direct payments  
are not one of the options to ‘meet the needs’ of someone, they are merely a way for someone to take control of 
how they will ‘meet the needs’ that they have. 
 
12.Therefore we would like to see this condition removed from the Bill. 30 Direct payments: further provision, 
(2), subsection (e) Wouldn’t this be illegal under the Mental Capacity Act, if someone regains capacity to make 
decisions they cannot be regarded as lacking capacity? This doesn’t make sense to us and we believe will lead to 
potential challenges in the courts. We would strongly urge that this is revised.  
31 Continuity of care when an adult moves 
 
13.Our main concern here is the use of language that reinforces a culture prevalent across most local authorities 
that they have a right to control where people that need support live. We would like to see the phrases “sending  
authority” and “receiving authority” changed to something that indicates that the person is in control of their 
decision to move and not merely being ‘allowed’ to move by the “sending” and “receiving” local authority. 
Perhaps they could be replaced with this “the person who is leaving” and “the person who is moving to” or 
something similar? 
31 Continuity of care when an adult moves; (1), subsection (c) / 
(2), subsection (c) / (3), subsection (a) Because of the reasons given above about this section we would like to see 
these parts removed from the Bill. 
32 Where a person’s ordinary residence is; (2) 
 
14.We strongly disagree with making references to “specified types of accommodation”, those of us who support 
the move to Personalisation have been striving to move away from describing the support people need in terms  
of ‘building based’ provision and replacing this way of thinking and delivering services with a ‘person centred’ 
approach.Therefore we strongly urge the Government to remove all references to ‘building based’ provision 
from the Bill. 
35 Safeguarding Adults Boards; (4) 
This is a ‘blank cheque’ of power being given to SAB’s and believe this is dangerous and could be 
counterproductive to an individual’s need to stay in control of their lives.  
Therefore we would like to see this removed from the Bill. 
38 Protecting property of adults being cared for away from home; (4)  
subsection (a) and (b) We have seen too many instances of local authorities taking control of someone’s life to 
be satisfied that these ‘safeguards’ are enough to protect individuals who find themselves in a vulnerable position 
from the local authority. 
Therefore we would like to see the individual’s safeguarding measures designed to safe guard people from the 
local authority’s powers to enter and remove people’s possessions strengthened. 
38 Protecting property of adults being cared for away from home; (7) This power given to the local authority to 
charge for any action they take under this section gives them an incentive to take action rather than hold back 
from taking action.  
Therefore we would like to see this removed from the Bill. 
39 Assessment of a child’s needs for care and support; (9) subsection (a) We commend this straightforward 
statement about ‘outcomes’ and would like to see a similar simple and straightforward approach taken in clause 
24 and 26 
 
In conclusion, we would welcome the opportunity to work closely with the Government to revise the Bill as per 
our comments above. 
 
January 2013 
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Scope 

Introduction  
 
About Scope 
 
1. Scope is pleased to give written evidence to the Joint Committee on the Draft Care and Support Bill.  
Scope supports and works with disabled people and their families at every stage of their lives.  We believe 
disabled people should have the same opportunities as everyone else.  We run services and campaigns with 
disabled people to make this happen.  As a charity with expertise in complex support needs and cerebral palsy 
we never set limits on potential. 
 
2. As a member of the Care & Support Alliance and the Voluntary Organisations Disability Group 
(VODG), we have jointly contributed to their written evidence and endorse their comments and 
recommendations.  
 
3. This submission concentrates on eligibility which is relevant to assessment and eligibility and the 
responsibilities of local authorities (particularly in Question 9:  What is your view of the financial and other 
implications for local authorities of the new care and support responsibilities set out in the draft Bill?) 
 
4. This evidence is informed by a survey of over 600 disabled adults conducted by Scope.267 In addition, 
Scope will be submitting a detailed policy report, along with a number of working age disability charities. This 
will feature research carried out for Scope by the Personal Social Services Research Unit at the London School of 
Economics, which models the scale and costs of different eligibility levels for social care.  
 
National Eligibility Threshold 
 
5. Our submission focuses on the national eligibility threshold, and particularly how it affects the one in 
three social care users who are working age disabled people.268  This is the most critical aspect to the whole Bill 
since it determines who will and will not get vital support, both to carry out essential day-to-day tasks like 
washing, dressing and eating, and to work, study and contribute to the local community.  Ultimately, the 
threshold for state-funded support is pivotal to ensuring that the Bill meets the policy intention as set out in 
Clause 1. 
 
6. Scope supports the Bill’s provisions to establish through regulations, a minimum national threshold for 
care and support.  This should help to end the post-code lottery under the current FACS system where each local 
authority decides where to set the threshold in their area.269 
 
7. The White Paper suggests that regulations will set the threshold at a ‘substantial’ level of need. This 
approach is fundamentally flawed. It will mean that in the main, only disabled people with the highest needs will 
receive support. This will result in pushing tens of thousands of disabled people out of the system, increasing 
unmet need even further and placing enormous strains on universal and emergency services which are expensive 
and often inappropriate.   
 
8. It will also result in an imbalance in the draft Bill’s provisions for a fairly wide assessment process, 
where rights to information and assessment for social care are strengthened, but where the actual eligibility for 

                                                       
267 In the summer of 2012, 619 adults between the ages of 16 and 64 took part in Scope’s survey and told us about their experiences of 

social care in England. 

268 Community Care Statistics, Social Services Activity - England, Scope analysis using data from 2005/06 to 2011/12: 
http://www.ic.nhs.uk/searchcatalogue?productid=1794&topics=1%2fSocial+care%2fSocial+care+activity&sort=Relevance&size=10&pa
ge=4#top 

269 Currently, eligibility for support is assessed against the Prioritising Need framework also referred to as the Fair Access to Care Services 
criteria (FACS). FACS is based on the risk and impact faced by an individual if issues relating to their independence are not addressed. 
The criteria are defined across four bands; ‘low’, ‘moderate’, ‘substantial’ and ‘critical.’ 
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council-funded social support is narrow.  We must have a realistic threshold at which people become eligible for 
social care.  Scope believes that it is imperative that the threshold enabling people to access council-funded 
support is set at the ‘moderate’ level or its equivalent.  Although regulations will allow councils to set eligibility at 
a lower level should they choose to, our experience suggests that given the chronic under-funding of social care 
and local authority budget cuts, this will be unlikely.270 
 
9. We also recommend that the funding to support the needs of people with ‘moderate’ and higher levels 
of needs should be ring-fenced, at least for an initial three year period.  Whilst we acknowledge the 
Government’s on-going commitment to localism and councils’ prerogative to allocate funds to other local 
priorities, a ring-fencing of the funding would ensure that councils, all of whom are experiencing significant 
pressures in their adult social care budgets, are enabled to prioritise meeting ‘moderate’ levels of need and thus 
effectively prevent the escalation of people’s needs and costs associated with them.      
 
10. Furthermore, to ensure that disabled adults are incentivised to save, work and participate in our 
economy,  Scope agrees with Andrew Dilnot271 that the national threshold of eligibility should be supported by a 
higher means-tested threshold; raising it from the current level of £23,250 to £100,000. This would ensure people 
of all ages who are eligible for care are not forced to spend their limited savings in meeting the full cost of their 
care. 
 
11. Scope wholeheartedly supports the Government’s vision as expressed in the White Paper ‘to promote 
well-being and independence at all stages to reduce the risk of people reaching a crisis point and so improve 
their lives.’272 However, if the eligibility threshold is set too high, the Bill will not fulfil the Government’s vision 
in several respects, as explained below. 
 
It will not meet the needs of adults at all life stages 
 
12. It is essential that legislative framework underpinning social care works for adults of all ages. Much of 
the focus to date has been on the ageing population. Although meeting the needs of older people is vital, in 
2011/12, of the 1.1 million people who relied on the social care system, a third are working age disabled 
people.273 In the last year alone, the number of 18-64 year olds receiving social care fell by 36,000 – a drop of 
7%.274 
 
13. By 2029 we expect the number in need of care to have risen to 3.7 million.275   As well as demand rising 
due to people living longer with additional care needs in older age,276 population expansion among younger 
disabled people is also a key factor.  For example, more children with complex needs are living into adulthood, 
and recent projections suggest an average annual increase of between 5.4% and 7.9% of adults with learning 
disabilities requiring care between 2009 and 2026.277  
 

                                                       
270 Between 2010/11 and 2014/15 local authority budgets will have shrunk by 28%, as set out in the Comprehensive Spending Review, 

which will be further compounded by the extra 2% announced in the 2012 Autumn Statement. 

271 Dilnot Commission (2011) Fairer Care Funding: The report of the Commission on Funding of Care and Support: 
https://www.wp.dh.gov.uk/carecommission/files/2011/07/Fairer-Care-Funding-Report.pdf 

272 Department of Health (2012)Caring for Our Future: reforming care and support 

273 Community Care Statistics, Social Services Activity (2005/06 to 2011/12) Op.Cit.  

274 Community Care Statistics, Social Services Activity (2005/06 to 2011/12) Op.Cit. 

275 IPPR (2007) Disability 2020: Opportunities for the full and equal citizenship of disabled people in Britain in 2020: 
http://www.ippr.org/images/media/files/publication/2011/05/Disability_2020_full_1568.pdf  

276 Age UK (2011) Care in Crisis: Causes and solutions: http://www.ageuk.org.uk/documents/en-gb/campaigns/care%20in%20crisis%20-
%20final.pdf?dtrk=true 

277 CeDR / DH (2009) Estimating future numbers of adults with profound multiple learning disabilities in England: 
http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/documents/digitalasset/dh_103200.pdf  
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14. Currently only 3 councils provide social care to people who fall into all four eligibility bands, and only 
24 provide care to those with moderate needs and above.278  The social care system is stretched to breaking point 
and is failing thousands of working age disabled people who urgently need support but are left to fend for 
themselves. In Scope’s survey, four out of ten people (36%) who no longer receive council-funded support said 
that they are unable to eat, wash, dress or get out of the house.  Raising the threshold to the higher level of 
substantial will exacerbate this appalling situation. 
 
15. Even those disabled people who still get support are struggling to get by with the amount of care they 
receive. 41% of respondents to Scope’s survey who had ‘moderate’ needs said that the services they receive from 
the council did not meet their basic needs, compared with 17% for those with ‘critical’ needs and 18% for those 
with ‘substantial’ needs.  
 
The Bill will not ‘reduce the risk of people reaching crisis point.’ 
 
16. As rising eligibility criteria reduces or removes essential support, many disabled people being forced to 
go without, or find alternative ‘solutions’: putting together a patchwork of support using a combination of 
friends, family and privately purchased services. Not only does this put incredible strain on disabled people’s 
finances and relationships, and drastically reduce the choices and opportunities of those who find themselves in 
informal care roles, these ‘solutions’ are extremely fragile. They are likely to unravel at of crisis, when they are 
most needed.279 
 
17. For preventative services to work, disabled people need to receive appropriate support at the right time.  
If the threshold is set at substantial they will be forced to wait until their situation worsens increasing the 
likelihood that they will need more expensive emergency and crisis care. 
 
Universal services will not be appropriate or sufficient to prevent people’s needs from escalating to crisis 
point. 
 
18. The draft Bill places duties on local authorities to provide information and advice and to provide 
services to prevent, reduce or delay needs for care and support.  Scope believes these provisions are inadequate 
and are unlikely to meet the Government’s policy intention expressed in the White Paper, that people who are 
not eligible will be able to find support ‘outside’ the formal, council-funded social care system.  
 
19. Universal services are unlikely to have the capacity to meet people’s needs, especially as austerity and 
funding cuts are prompting a reduction in such services and also make the required investment unlikely.280 
Universal services are also, by definition, general services for everyone, so are not tailored to meet disabled 
people’s care needs, and are often too inflexible to provide appropriate or sufficient support. Staff may also not 
have the right experience, potentially leading to an increase in safeguarding incidences concerning vulnerable 
adults. 
 
The Bill will not ‘promote well-being and independence’ and will not improve the lives of working age 
disabled people. 
 
20. If the social care system is failing to meet people’s basic needs, as illustrated above, it will be impossible 
for them to experience the wider aspects of well-being set out in Clause 1 of the draft Bill such as social and 
economic well-being, participation and contribution to society.  Indeed, Scope’s survey showed that:  

                                                       
278 Age UK (2012) Care in Crisis 2012: http://www.ageuk.org.uk/Documents/EN-GB/Campaigns/care_in_crisis_2012_report.pdf  

279 Henwood, M. and Hudson, B. (2008) Lost to the system? The Impact of Fair Access to Care a report commissioned by CSCI for the 
production of ‘The state of social care in England 2006-07’. London: CSCI, http://www.scie-
socialcareonline.org.uk/profile.asp?guid=8246367E-05C4-46A9-86AD-78F0D74F0DC9  

280 A recent British Red Cross / ComRes poll (2012) found almost two thirds (64 per cent) of councillors across England have seen funding 
for preventative and low-level social care cut or frozen since the last local election. http://www.redcross.org.uk/About-us/Media-
centre/Press-releases/2012/December/Elderly-and-vulnerable-left-at-risk-by-dangerous-and-short-sighted-cuts 
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• Nearly half (47%) said the services they receive do not enable them to take part in community life and 
over one third (34%) being unable to work or take part in volunteering or training activities after losing support 
services.  
• Over half (53%) said they felt anxious, isolated, or experienced declining mental health because they 
had lost care and support services. 
• Nearly four in ten (38%) seeking support services said they experienced added stress, strained 
relationships, and overall decline in the well-being of friends and family. 
 
21. Each person’s experience is different but these two quotes from respondents demonstrate the gravity of 
losing out on vital social care through the threshold being set too high: 
 
For disabled people: “I often go without a shower or for days without using catheters as I just don't have the energy 
to manage.”   
 
For their families: “Trying to care for me without the support we need is killing my mum. She's in agony and 
emotionally worn out. We're both terrified about what will happen.”  
 
The Government’s laudable aspiration to transform the social care system and improve quality will be 
undermined 
 
22. A higher threshold will result in increased rationing of tight resources, leading councils and service 
providers to increasingly revert back to more traditional models of service provision, which will undermine both 
people’s independence and the wider transformation of care, and the Government’s ambition as set out in the 
draft Bill and White Paper.  We are aware that one local authority is considering limiting council spending on 
community care packages to the cost of meeting eligible needs in a care home and we fear that other councils 
will follow suit. 
 
23. One respondent whose care had been reduced told us: 
 
“The social worker said if I couldn't get 24 hour care in my own home I'd be forced into residential care against 
my will. I feel suicidal at the thought of losing my home and freedom. My basic human rights are being denied. I'm 
devastated.”  
 
24. Underfunding has already resulted in many younger adults ending up in inappropriate residential care 
services meant for older people.281 In 2009, of the 24,000 young adults with physical disabilities living in care 
homes, it is estimated that around 9,000 were inappropriately housed.282 
 
25. Similarly, the underfunding and rationing of resources will reinforce the disproportionately poor 
quality of care and support services that people from black and minority ethnic groups often receive. These 
groups face difficulties finding services that are culturally appropriate or community-specific.283 Cultural 
difference can best be accommodated through small tailored provision which requires development by local 
user-led organisations, but under-investment will continue to drastically reduce the likelihood of these sorts of 
inclusive, locally tailored designs. 
 
26. Conclusion 
 

                                                       
281 When the Loving Care Stops, The Telegraph Online, 2nd September 2012, Cherrill Hicks, 

http://www.telegraph.co.uk/health/9515657/When-the-loving-care-stops.html  

282 “Inappropriate” here means living in a place where most of the other inhabitants are much older, and where there is a lack of suitable 
daytime activities. New Philanthropy Capital (2009) Rights of passage: Supporting disabled young people through the transition to 
adulthood, http://www.thinknpc.org/publications/transition-of-disabled-young-people  

283 Scope/ENC (2012)Over-looked Communities, Over-due Change: how services can better support BME disabled people 
http://www.scope.org.uk/drupal-fm/213/download  

 



Draft Care and Support Bill     580 
 
 
 

 
 

In summary, in order for the draft Bill to fulfil the Government’s policy intention for social care to promote 
well-being and independence for working age disabled people and to  reduce the risk of crisis, Scope believes 
that: 
 
• It is imperative that the threshold enabling people to access council-funded support is set at the 
‘moderate’ level or its equivalent. 
 
• Funding to support the needs of people with ‘moderate’ and higher levels of need should be ring-
fenced, at least for an initial three year period.  This is vital to enabling councils to prioritise meeting ‘moderate’ 
levels of needs and so to prevent the escalation of people’s needs and costs associated with them.      
 
• The national threshold of eligibility should be supported by a higher means-tested threshold, raising it 
from the current level of £23,250 to £100,000, as suggested by the Dilnot Commission. 
 
January 2013 
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Scope – supplementary evidence 

Q168 Grahame Morris re information on The Other Care Crisis 
 
'The Other Care Crisis’, is a report published on 17 January 2013, by Scope, Mencap, The National Autistic 
Society, Sense and Leonard Cheshire Disability.  
 
This report aims to raise the profile and status of the issues facing working age disabled adults in the reform of 
social care, so that the funding solution the Government decides benefits all those who need care and support. 
  
It features new research by the Personal Social Services Research Unit (PSSRU) at the London School of 
Economics, which shows that up to 105,000 disabled people are at risk of not receiving any social care if the 
Government were to set the national minimum eligibility threshold at the level of substantial or above, (or its 
equivalent).  The research also indicates a £1.2billion funding gap regarding  social care support for disabled 
people under the age of 65. 
 
'The Other Care Crisis’, is available at www.scope.org.uk/othercarecrisis 
 
The full technical report conducted by the PSSRU:  Fernández J-L, Snell T, Forder J, Wittenberg R (2013)  
Implications of setting eligibility criteria for adult social care service in England at moderate needs level is available 
at: 
http://www.pssru.ac.uk/publication-details.php?id=4435 
 
Amplification on Q192 Baroness Jolly re Portability 
 
This is about portability provisions.  Will the portability provisions help to make it easier for people with the care 
and support packages to move to another part of the country?  Do you foresee any particular difficulties with the 
way that these provisions are designed to work within the draft Bill? 
 
Marc Bush: Having done a lot of work on this previously when we worked with the Law Commission, I know 
that this is quite a substantial issue for lots of disabled people currently, around ordinary residence and 
portability.  We think the provisions are a vast improvement on the situation we have now.  Obviously there is 
going to be some further clarity needed down the legislative process. (see text below)  The other challenge that 
perhaps is not directly addressed and will have to come through regulation and guidance is that it is going to 
take, in lots of situations, genuine partnerships between councils and providers, particularly where we are in 
situations of transforming care, which links to what Alex was saying—where, for instance, there are large 
residential units that people want to move out of and the provider is looking to modernise.  That can usually be a 
barrier, because of the funds available, either within the home authority or the hosting authority. 
 
We think the provisions are a vast improvement on the situation we have now.  Obviously there is going to 
be some further clarity needed down the legislative process. 
 
Additional note 
We support these provisions which help to ensure that there is a more seamless transition when a person moves 
from one local authority area to another. However, as drafted, the Bill focuses on a person’s needs assessment, 
but does not give sufficient attention to continuity of their care and support plan and the related outcomes.  
 
We understand that following re-assessment a person’s care package may be different due to variations in 
service delivery between one local authority and another and genuine changes to a person’s situation.  The 
disabled people we work with are concerned that their new care arrangements may be worse than before.  
 
To ensure continuity of outcomes, the draft Bill should require the receiving authority to have regard to the 
sending authority’s assessment of the adult’s needs, their care and support plan and outcomes they wish to 
achieve.   
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We  further recommend that  Section 31 (10) regarding regulations should be strengthened,  so that the local 
authority requirement to give a  written explanation of the differences in assessed needs should be on the face of 
the Bill, not left to regulations. Regulations should set out the circumstances when this duty may arise. 
 
This  duty should also be extended  to cover (a) differences in how these needs and outcomes are met and (b) 
reasons for the differences. 
 
January 2013 
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Sense 

Summary of key points  
 
 The provisions of statutory guidance on services for deafblind people must be maintained for both 

children and adults. 
 
 This needs to include provision for specialist assessments as recommended by the Law Commission 

 
 Market shaping must include ensuring provision for low-incidence specialist needs, which may need to 

be at regional rather than local level. 
 
 The threshold for eligibility for services should be equivalent to the moderate FACS band. 

 
 Transition from children to adults services should take account of all services included in the person’s 

Education, Health and Care plan under the Children and Families Bill. 
 
1. Sense is a national charity that supports and campaigns for children and adults who are deafblind. We provide 
tailored support, advice and information as well as specialist services to all deafblind people, their families, carers 
and the professionals who work with them. We also support people who have a single- sensory impairment with 
additional needs.  
 
2. We believe that every deafblind person has the right to choose the support and lifestyle that is right for them; 
one that takes into account their long-term hopes and aspirations. Our specialist services enable deafblind 
people to live as independently as possible, offering a range of housing, educational and leisure opportunities.   
 
3. Sense is a member of the Care and Support Alliance (CSA) and supports the points made in the CSA evidence 
to this committee. Our evidence aims to answer those questions which are of particular relevance or importance 
to deafblind people. It is informed both by our 60 years’ experience of working with deafblind people and their 
families as a service provider and a membership organisation and by a recent survey of deafblind people’s 
experiences of social care. 284 
 
Deafblind people’s experience of social care law 
 
4. Deafblindness is a combination of both sight and hearing difficulties. Most of what we learn about the world 
comes through our ears and eyes, so deafblind people face major problems with communication, access to 
information and mobility. People can be born deafblind, or become deafblind through illness, accident or in 
older age. 
 
5. Deafblind people’s needs are varied and unique to the individual. However, there are some common factors 
which create problems in relation to the way social care law operates in England. 
 
 The specialist nature of deafblindness; 
 The type of support deafblind people need; 
 The cost of providing this support; 
 The difficulty of identifying suitable support in many local areas; 

 
The specialist nature of deafblindness 
 
6. Deafblindness is a specialist area, requiring an understanding of the impact on the person of a combined 
hearing and sight loss and the support that is likely to enable that person to remain independent. The specialist 

                                                       
284 Sense (2012) Fair Care for the Future: Why social care matters to deafblind people 
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requirements of deafblind people’s needs were recognised in 2001 with the issuing of deafblind guidance,285 
which set out how community care services should operate for someone with a dual-sensory loss. Whilst not 
completely solving the problems encountered by deafblind people, this made a significant difference to deafblind 
services in England. For instance, in the 5 years immediately following the issue of the guidance, the number of 
deafblind people per 100,000 population identified by local authorities increased by 80% and the number 
receiving a communicator guide service increased by 60%.286 
 
The importance of the deafblind guidance 
 
7. As noted above, the deafblind guidance has made a significant difference to local authority provision of 
appropriate services for deafblind people. The guidance makes several requirements of local authorities: 
 
• Identify, make contact with and keep a record of deafblind people in their catchment area; 
• Ensure that an assessment is carried out by a specifically trained person/team, equipped to assess the needs 
of a deafblind person;  
• Ensure that appropriate services are provided to deafblind people; 
• Ensure they are able to access specifically trained one-to-one support workers for those people they assess as 
requiring one; 
• Provide information about services in formats and methods that are accessible to deafblind people;  
• Ensure that one member of senior management includes, within his/her responsibilities, overall 
responsibility for deafblind services. 
 
8. Whilst the guidance has made a difference to deafblind people’s services, it is not universally implemented. 
Deafblind people need the continued protection of provisions similar to those in the current guidance. It is 
essential that the current requirements are included in either regulations or statutory guidance under the new 
statute. 
 
Q4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must 
promote an individual’s well-being?  Are there other principles that might be substituted for it? 
 
9. Sense very much welcomes the focus on well-being, and the broad range of the checklist in clause 1 (2) (a-g). 
In particular we agree with the wider focus on the aims of care and support. Many deafblind people need social 
care to help them have control over their lives (by giving them the right care and support to enable them to 
access information, and get support with communication and mobility), and make a contribution to society, 
rather than needing support with personal care. We believe that the well-being approach helps to make this 
clearer and we would not want this to be substituted. 
 
Q6. What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care 
and support? 
 
10. There are two areas of importance to deafblind people which cover both children and adults and Sense is 
keen to ensure that these are not lost when the new legislation comes into force. The first is that the deafblind 
guidance referred to above applies to children as well as adults. It is essential that the protections offered by the 
guidance are retained for those under age 18, either by the Department of Health or the Department for 
Education.  
 
11. The second is registers for blind and partially sighted children. Again the draft Bill includes the registers of 
sight loss, but these will need to cover all ages, not just those over 18. We do not believe that it is the intention of 
Government to lose either of these in relation to children. However we fear that there is a risk that this will 
happen. 

                                                       
285 Department of Health (2009) Social Care for Deafblind Children and Adults, (originally issued in 2001) 

286 Sense (2007) Sense local authority survey 
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Q9. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? 
 
12. The financial implications of the draft Bill will depend on the detail included in the regulations on eligibility. 
It is essential that any new eligibility framework is clear about what is included in the scope of social care. 
Deafblind people currently face the problem of needs related to personal care being seen as more important than 
those related to mobility and communication. This has a negative impact on deafblind people who fail to get 
crucial support.  
 
13. If people are assessed as having needs which are not eligible then many will not receive support for those 
needs. Not everyone will be able to purchase their own support. The impact on people’s lives is significant. 
 
14. “When I got no social care, my mental health got bad, I was very stressed and suffering depression. I came 
very close to losing my job on more than one occasion. I got very close to suicide on more than one occasion. I 
have gone without prescriptions on a fairly regular basis. I have had to cancel hospital appointments because I 
couldn't get there.” (Survey respondent) 287 
 
15. Any new eligibility system should have a threshold no higher than the current moderate band. Funding 
substantial needs only leads to many people with significant levels of need without support. 
 
16. “I have no family. I have only one friend. I cannot manage to pay extra. My savings are very low” (Survey 
respondent) 
 
Q11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers?  
 
17. Deafblind people have specialist needs and, particularly for those born deafblind, these are low-incidence 
needs. Specialist, rather than generic, services are often required to meet deafblind people’s needs. The current 
deafblind guidance also makes clear that many deafblind people are unable to benefit from services designed for 
those with a single sensory loss or mainstream services.  
 
18. Specialist services can include day services, residential or supported living services, or support from 
communicator-guides or intervenors in a deafblind person’s home. In all of these cases support would need to 
be provided by staff with appropriate training and skills in guiding, communication support and, in many cases, 
also in enabling a deafblind person to develop new skills for independent living.  In particular, those born 
deafblind may have complex medical needs. The guidance specifically mentions the need for one-to-one support 
in the form of communicator guides, intervenors and interpreters. We would like to see the Bill make it an 
explicit requirement to ensure there are sufficient specialist services available to meet low-incidence needs. 
 
19. To ensure sufficient specialist services we believe that three things will be required: 
 Market intervention is likely to be necessary, in particular specialist training and financial incentives for 

providers to ensure their staff have the necessary skills.   
 Regional provision where a need is of such low incidence that it is not realistic for appropriate support 

to be available in every area. 
 Sufficient funding to reflect the cost of providing a specialist service. 

 
20. This last point is critical. Where authorities drive hourly rates to the lowest possible level there will never be 
good quality specialist services. We see this both in direct payments and local commissioning practices, where 
authorities put caps on the hourly rate they are willing to pay for specialist services, sometimes with the result 
that there are no specialist services available. 
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Q14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft Bill? 
 
21. Assessment is the vital first step in getting appropriate support. For deafblind people the involvement of a 
skilled professional in the process is often vital to ensure that needs and support are identified.  
 
22. In discussion about regulations on specialist assessments the Law Commission recommended that “the 
existing requirement in statutory guidance for a specialist assessment for deafblind people should be elevated to 
the regulations.”288  
 
23. Sense would support this recommendation. Despite the fact that the existing guidance has increased the 
proportion of deafblind people receiving an appropriate assessment, and increased the numbers of people 
suitably qualified to undertake such an assessment, many people still struggle to get an appropriate assessment. 
A Sense survey showed that whilst half of deafblind people had found it easy to get a specialist assessment, 37% 
had not found it easy (12% had still not had a specialist assessment). 289 
 
Q17. The White Paper says that assistance with care and support needs will be subject to a reasonable 
charge. Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention 
clear?  
 
24. Whilst Sense supports the basic principles in clauses 14 – 16, this is dependent on the detail in regulations. 
The current charging system is widely recognised to be unsatisfactory. The Dilnot Commission recommended 
an increase in the capital limit from £23,500 to £100,000 and even if the Government decides not to implement 
the Dilnot capping system, Sense believes that the capital limit should be increased.  
 
25. In addition the limits on charging against income are, if anything, more punitive than those against assets. 
The amount below which an adult’s income must not fall after charges is currently income support plus 25%, 
which is an extremely low figure. Sense is aware of people refusing services because the amount of income they 
would be left with is so low they do not feel it is enough to live on. We believe that the minimum a person 
should be left with after charging should be double income support. 
 
26. To set charges at such a punitive level that people refuse services that they need is a false economy. Where 
people do not get services their physical and mental health are likely to deteriorate so that in the long term the 
cost to the NHS is likely to outweigh the income that would have been gained in charges. 
 
Q19. Do the care and support plan provisions allow adequately for input from service users and carers? 
 
27. We would like to see a requirement that the adult be involved in, rather than just consulted on, the 
development of the plan. In order to be fully involved in developing the care plan, deafblind people may need a 
range of support including information in an accessible format, an assessor with particular communication 
skills, an interpreter during the process and an advocate to ensure that they are able to fully take part.  
 
28. For deafblind people it is crucial that the care plan provided to them is in a format which is accessible to 
them. This will mean that local authorities will need to be able to provide care plans in large print, braille, audio, 
accessible electronic file, BSL or in rare cases deafblind manual. Deafblind manual is not a recordable format. 
The current deafblind guidance makes it clear that authorities must, in the rare circumstances that a person 
cannot access any written format but does use deafblind manual, send a member of staff to explain the 
information directly to the deafblind person. 
 
Q20. Does the draft Bill make adequate provision to help people achieve personalised care and support and 
to manage the payment process?  
                                                       
288 Law Commission (2011) Social Care Law, paragraph 5.86 

289 Sense (2012) Fair Care for the Future 
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29. We welcome this clear definition of a personal budget which we feel will enable a personalised approach to 
service planning without the unnecessary bureaucracy many local authorities have introduced through the use 
of Resource Allocation Systems. We believe this will provide a clear, transparent and flexible approach. 
 
30. Direct payments can be an effective way to ensure that people have increased flexibility and control over 
their services. However, some people prefer to receive a direct service rather than a direct payment. This may be 
because the burden of arranging services is too onerous, or they do not want the responsibility of employing 
people. For deafblind people the paperwork associated with purchasing your own support and managing a direct 
payment can be difficult to access. It is therefore important that no one who does not want a direct payment is 
forced to take one. We would therefore like to see an addition to clause 28 to state clearly that no one should be 
given a direct payment who does not want one. 
 
Q24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
 
31. Transition from children’s to adult’s services for people born deafblind is often more difficult than it needs to 
be. The current system creates an artificial cliff edge at age 18 where social care services cease to be provided by 
children’s services. There are also issues related to transition out of education. Adults in this group tend to have 
fairly high support needs and these are often being met partly through school, including in some cases a 
residential school. When school ceases to provide support, families too often find they are expected to provide 
significant amounts of additional, often quite complex support. It is essential that the Care and Support Bill and 
the Children and Families Bill work together to ensure a smooth transition.  
 
32. Sense welcomes the provisions in clause 39, but we feel that it should be strengthened to ensure that 
transition planning occurs. Sense believes that local authorities, both children’s and adult’s services, should be 
required to begin planning for transition at age 16. This plan should be required to take account of all the 
services included in an Education, Health and Care plan under the Children and Families Bill.  
 
33. Sense supports the principle behind clause 43 on continuity of services once a child reaches 18, but as it 
stands it will not achieve the aim of improving transition because it refers only to the Children Act 1989. Similar 
requirements need to be included to cover continuity of services under the Chronically Sick and Disabled 
Person’s Act 1970 and for continuity of services in the Education, Health and Care plan under the Children and 
Families Bill. 
 
January 2013 
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Shared Lives Plus 

Community Catalysts, In Control, Inclusion North, Inclusive Neighbourhoods, Partners in Policymaking, 
Shared Lives Plus, Martin Farran (Director Adult Services for Barnsley and Chair of the Yorkshire/ Humberside 
Personalisation Network for the Association of Directors of Adult Services).  
 
Developing an act which creates an ‘asset-based’ care and support system, maximising community 
contributions and inclusion for all, whilst ensuring maximum choice and control for people using services 
and their families. 
 
Summary: July’s White Paper sets out a vision for social care moving away from being a crisis-only service, 
towards forming a preventative system which helps people to maintain well-being through supporting more 
inclusive and effective communities, with less reliance on service-solutions. The draft Bill has many strengths 
but does not entirely reflect this radical vision, setting out instead a framework for care and crisis management 
which we believe will replicate the current system’s tendency to shift resources away from prevention and into 
increasingly rationed and stigmatising crisis responses.  
 
The changes to the Bill outlined below draw on a number of approaches, including Australia’s successful Local 
Area Coordination approach. Whilst the Bill as it stands would require councils to have preventative and 
information/advice/ navigation services in place, we propose that councils should be obliged to organise those 
interventions around the principle of helping people to plan for increasing support needs as early as possible, 
and to draw upon the whole range of informal sources of support which are around them, not just upon social 
care or other services. Discussions about eligibility for services would be pushed further back into the process, 
reserved for only those people for whom they were relevant.  
 
The existing system of gatekeeping and rationing services, channels conversations with people who use services 
into a narrow range of service-solutions, despite the attempt, through introducing personal budgets and Direct 
Payments, to widen the range of interventions offered and discussed. The proposed system would support and 
encourage a more creative and less service-focused approach from people who use services and professionals. 
The information generated from this activity would feed into strategic planning and commissioning processes, 
supporting the introduction of market shaping and prevention duties upon councils.  
 
The responses below are structured around the draft Bill’s sections, grouped by theme. 
 
1. Introduction and response to Section 1: the well-being principle 

1.1. Whilst we believe that crisis services will remain necessary and we do not support cuts to vital services, 
we agree with the direction set out in the White Paper, towards a preventative system focused on maintaining 
and developing well-being, with much less reliance upon service solutions and enabling more contributions 
from citizens, families and communities.  

1.2. We have focused in this briefing on bringing our shared ‘asset-based’ perspective to bear on the Bill. 
There are other issues within the White Paper and Bill upon which the partner organisations have views, and 
upon which we may each contribute separately. 

1.3. We welcome the DH’s stated aim that, via the draft Bill, it will: 

1.3.1. Strengthen statutory duties on preventive services 

1.3.2. Reflect asset-based approach in statutory framework 

1.4. This briefing aims to support that ambition and to urge a more radical change to the statutory 
framework to produce the space in which an asset-based system can be created (via future regulations, guidance 
and development) and also to send stronger signals to the sector. 

Asset-based approaches (taken from An uneasy consensus: patients, citizens and the NHS, May 2012 Paper 4, 
NHS Confederation.) 
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The term, ‘asset-based’, refers to approaches which look for people’s gifts, skills and resources first, rather than 
their needs and vulnerability. Aligned with the social model of disability, an assets approach rejects labelling 
people according to their health condition or patient group and refuses assumptions about people’s potential to 
contribute or to develop expertise in their own lives. Asset-based thinking tends to see people’s connectedness to 
their family and community as a crucial part of their ability to make and sustain changes in their lives. Whereas 
thinking about community has a tendency to see ‘the community’ as being out there somewhere if only we could 
find it and capture it, asset-based community development tends to look for the building blocks of community 
in people’s close relationships. There is a strong fit between ‘asset-based’ approaches and public health and self-
management approaches which encourage people to feel more responsible for their own health and treatment. 
Asset-mapping approaches at area level have been developed as a strand of commissioning. A Glass Half Full 
(www.idea.gov.uk) set out approaches to strategic mapping of an area’s community resources as well as of its 
‘needs’, as implied by the Joint Strategic Needs Assessment approach.  
1.5. We agree with the White Paper’s assessment of challenges within the current system. Our paper on 
Reforming the Front End of Social Care290, identifies similar challenges: 

1.5.1. Too often the system only reacts to a crisis. 

1.5.2. Society is not making the most of the skills and talents in communities. 

1.5.3. People do not have access to good information and advice. 

1.5.4. Carers have no clear entitlements to support. 

1.5.5. People often have to fight the system to have the joined-up health, care and support they need. 

1.5.6. Traditional service silos are often disconnected from each other and from community resources, 
inadvertently limiting people’s capacity for self-determination, resilience and self-sufficiency. 

1.5.7. Assessments focus upon ‘eligible needs’ rather than looking holistically at the impact of illness or 
disability upon an individual, in the context of their wider well-being and surroundings.  

1.6. We agree with the five statements in the White Paper, which express how an alternative system, 
outlined in the White Paper’s vision, would feel to service users and carers. However, we do not feel they go far 
enough. The focus of these headlines remains on meeting individual needs, particularly at the high end of need, 
and upon service as the main way to meet needs. We believe that the Bill must create a framework in which the 
system can focus equally upon people’s responsibilities, as well as upon their rights, and upon role of disabled 
and older people as active citizens and family members, as well as upon the contributions to care and support 
which citizens and communities can make.  

1.7. So the quality of care is, of course, very important (Statement 3. “I am happy with the quality of my care 
and support”), but there is also a need to consider the extent to which people have quality of life. A full and 
ordinary life cannot be delivered by a service alone, no matter how well tailored; it can only be fully delivered by 
empowering and connecting individuals, alongside community development work in their area. Equally, 
independence is a right (Statement 1. “I am supported to maintain my independence for as long as possible”), 
but successful independent living involves strong connections with others (‘inter-dependent living’). It is not, of 
course, always about living alone. Individual control over services should be a ‘given’ (Statement 5. “I am in 
control of my care and support”), but so also should the expectation that everyone can make a contribution to 
others of some kind, and therefore should have the opportunity to experience having responsibilities as well as 
entitlements. So supporting an individual to form more friendships, or to take on a voluntary role or 
employment, can be part of helping them to achieve full and active citizenship. Services can form barriers to 
citizenship, through inadvertently replacing or devaluing people’s informal supportive networks, or through 
creating practical barriers. For instance, a man with mental health problems could not pursue employment 
because service appointments could only be offered within working hours. A Canadian evaluation of help at 
home services found that those services resulted in people more quickly moving on into care homes, rather than 
being preventative as had been intended. 

2. Sections 2-7: Population-level duties on local authorities 

                                                       
290 Reforming the Front End of Social Care,  
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2.1. We welcome the proposed duties upon local authorities to provide information and advice, integrate 
services, ensure diversity of services, co-operate generally and to develop preventative services based upon better 
information gathering about the whole population’s needs. However, they do not go far enough. Duties to have 
particular kinds of services in place are easily ‘met’ and would not place preventative services upon the same 
basis as crisis services, to which people can establish individual entitlements. This paper attempts to set out how 
to rebalance the care and support system away from the primacy of crisis services, and towards unlocking and 
working with the abundant resources of individuals’ own expertise and of their families, relationships and 
communities. 

2.2. One of the main challenges to implementing the aspiration for all people to exercise genuine choice and 
control, via taking up a Direct Payment, is that many councils do not do enough to link their promotion of 
choice and control for individuals (through Direct Payments and personal budgets), with their development of a 
marketplace of providers which can offer a range of distinct choices to individuals. We therefore recommend 
that: 

2.3. Recommendation: councils are placed under clearer duties actively to involve service users and carers 
in commissioning decisions, not just to consult on commissioning decisions. 

2.4. Recommendation: councils are placed under a clearer duty to collect information on needs and unmet 
needs from all those who are assessed, or for whom a plan is produced, including personal budget holders, 
Direct Payment holders and self-funders, and to include analysis of this data in their Joint Strategic Needs 
Assessments (JSNAs), which should be reframed as Joint Strategic Needs and Assets Assessments.   

2.5. Recommendation: In the addition to the duty to make provision for preventative services, councils 
should be under a duty to audit the outcomes of those services and include that information in their JSNAs.  

2.6. Recommendation: A key aspect of achieving strategic change would be for councils to audit the extent 
to which their systems and processes promote or impede citizen choice and control, and to address barriers 
created by their systems, such as commissioning practices which restrict the use of managed personal budgets to 
purchasing services from large or long-established providers.  

2.7. We welcome the intention of Section 2.2 to describe a model of information and advice which will 
actively support informed choice-making. We believe that advocacy and brokerage are essential aspects of any 
system which will genuinely promote choice and control, so we look forward to further clarification of the role 
of advocacy and brokerage in subsequent guidance and regulations. (see also the notes on Advocacy in our 
section 6, below). 

2.8. Recommendation: Section 2.2 describes ways in which services can inform people of choices currently 
available. Innovations such as ‘micro-enterprise development’ (in which service users and/or front line workers 
construct new small enterprises around the needs and wishes of an individual or small group), ‘budget-pooling’ 
and ‘user-led commissioning’ demonstrate that people who use services can also actively co-design or inform the 
design of new services based upon their needs. So we recommend that a new line is added between 2.2(b) and 
2.2(c) (which mandate that information and advice provision should include information about (b) the choice of 
types of care and support, and the choice of providers, available in the authority’s area, and (c) how to access the 
care and support that is available). The new 2.2(c) would ensure that information was offered on “ways in which 
to contribute to the design of new local services, where none were available to meet their needs”.  

2.9. The responses to Sections 9-30 below, outline further ways in which people could be given individual 
entitlements to interventions which would be genuinely preventative. Implementing the entitlements proposed 
below would require councils to ensure that their existing resourcing of information, advice, advocacy, 
navigation and brokerage services was more strategic and in some areas, councils would need to develop their 
infrastructure for prevention, which is already an intention of the draft Bill. 

2.10. A further challenge to the implementation of the aspiration to create a preventative system is that, as 
noted by the Prevention and Early Intervention strand of the White Paper engagement process, the definition of 
‘prevention’ is unclear and disputed, and the evidence base for early and preventative interventions achieving 
preventative goals is weak. Some ‘low level’ interventions may in fact speed the journey into dependence (see 
1.7), through replacing informal sources of support with services and through fostering dependence rather than 
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resilience. There is an urgent need for a strategic programme of research, coupled with a single, evidence-based 
set of outcome measuring tools for preventative services, as suggested by the White Paper.  

2.11. The Prevention and Early Intervention working group noted the views of leading Directors of Adult 
Services who rejected the distinction between preventative interventions and crisis interventions and instead 
advocated that interventions at all levels of need should have a ‘future focus’, with the whole adult care system 
being designed to identify a) risks which can be mitigated and b) latent skills and resilience which can be 
supported, in order that there is a ‘push back’ at every level in the system, rather than an assumption that people 
with increasing support needs are on an inevitable journey towards acute or institutionalised services. This 
suggests that all social care interventions should be measured by commissioners not just on their effectiveness in 
meeting current needs, but also in their effectiveness in empowering and connecting individuals and increasing 
their resilience. Tackling loneliness and isolation can be a key part of achieving this; few of us wish to be isolated, 
whether we have ‘low’ or ‘high’ level needs. 

3. Sections 9-30: the individual’s journey into and through the care and support system. 

3.1. The Bill does not go far enough in creating the framework needed to achieve the White Paper’s 
ambition to move from a care management system to an ‘asset-based’ planning and empowerment system. The 
Bill maintains roughly the current dividing lines between state, community and individual responsibilities, 
setting out a route into service solutions restricted to those who reach high levels of eligible need.  
 
3.2. Our recommendations are intended to reinforce the principle of maximising independence, choice and 
control for individuals, families and communities. Personalisation, rooted the social model of disability, is not 
just about social care: it is about a shift in power and control to individuals, families and communities. This will 
also align social care and public health goals.# 
 
3.3. A gate-keeping based approach to managing resources does not work at present: 
 
3.3.1. People’s first contact with the state is often stigmatising, confusing and requires people to prove their 
vulnerability and dependence. There is a perverse incentive to avoid exploring resilience, coping skills and 
potential informal support networks, as establishing that these are in place is likely to reduce an individual’s 
personal budget or support entitlement. This process actively distances people from their informal support 
networks and increases isolation. 
 
3.3.2. Professionals are caught between conflicting roles: gate-keeper, enabler, rationer, advocate. This makes 
it difficult for social workers and other professionals to use their empowerment and planning skills effectively. 
 
3.3.3. Care planning takes place largely when an individual has reached crisis point, when it is difficult for an 
individual to fully understand their current and future needs and to explore all the available informal resources 
and support networks. Service solutions are often the only realistic option at this stage. 
 
3.3.4. Gatekeeping is in itself costly and inefficient, despite being an activity designed to achieve no outcome 
for most of its subjects, who are found to be ‘ineligible’. Cost projections for adult service budgets anticipate that 
current approaches will fail to contain rising care costs. For instance, Barnet Council projects that, even without 
further budget cuts, its social care budget, which is currently around half its total budget, will exceed its total 
budget by 2030. Audit Commission analysis of councils’ eligibility criteria against their spending on social care 
showed that tightening eligibility criteria does not necessarily result in savings291. 
 
3.4. Attempts to introduce ‘early interventions’ and ‘low level’ services, which are preventative in intent, 
have rarely been successful for several reasons:  
 

                                                       
291 Audit Commission findings prepared for Cutting the cake fairly. The Commission for Social Care Inspection; Use of Resources 

in Adult Social Care, Department of Health, 2009. 
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3.4.1. Whilst individual entitlements remain restricted only to those with higher level needs, services for those 
groups will remain a funding priority, with preventative services more readily cut, despite the proposed duties to 
have preventative services analysed in Section 1 above.  
 
3.4.2. The evidence base available to commissioners for the outcomes of most ‘preventative’ services is weak 
(as it is for social care services in general) and there has not been a consistent attempt to measure outcomes 
associated with resilience (eg reduced isolation; a growing network of unpaid/ informal supporters). Some low-
level services may in fact increase dependence through replacing existing informal support networks.  
 
3.4.3. (There is however a research evidence base for therapeutic interventions which enable people to 
increase their coping skills and for some interventions aimed at increasing community capital, such as time 
banking292. There is also evidence supporting the widely rolled-out ‘reablement’ approach to home-from-
hospital care, which seeks to re-build people’s independence after a hospital stay.) 
 
3.4.4. Many services in this category are commissioned on a short-term or ad hoc basis from fragile voluntary 
sector organisations. 
 
3.4.5. There is a fear amongst commissioners that widening eligibility for ‘low level’ services would ‘open the 
floodgates’ and make costs unmanageable.  
 
3.5. Whilst widening access to low level services would indeed increase costs without strong evidence that 
this would achieve preventative outcomes, an alternative approach would be re-frame the current wide 
entitlement to a needs assessment, as a similarly wide entitlement to access to planning support. Crucially, these 
personal support planning discussions would look first at what the individual themselves could do to maintain 
their well-being and reach their goals, then at what they could do with the informal support of family, friends 
and community, and lastly at what might be needed from services of all kinds.  
 
3.6. The draft Bill currently places support planning for non-eligible people as a fall-back position offered to 
those who have been formally assessed but found ineligible. To avoid the waste and stigma of putting people 
through a formal planning process, in which professionals often inadvertently encourage people into service 
solutions, it is essential to reverse the order of the proposed offers: support to plan should come first, followed by 
discussions of eligibility only where non-service solutions prove impossible, regardless of the severity of 
somebody’s needs.  

 
 
3.7. Recommendation: Add a new section before Section 9, in order that the intervention currently framed 
in sub-section 23.2 (c), can be offered first, as well as after a needs assessment. The new section would read: 

“Where it appears that an individual may require an intervention delivered under the duty in Section 7, the local 
authority must offer the adult— 
 
(a) advice and information about what might be done by the individual, by informal sources of support, and by 
relevant services and agencies, in order to promote that person’s well-being, meet their needs or to prevent or 
delay the development of needs in the future. 
 
b) a record (written or electronic as the individual prefers) of the needs, goals, informal and formal resources 
and actions identified in a).” 
 
3.8.  As with other proposed duties in the draft Bill, this duty would be dischargeable through 
commissioning a service, as well as through providing that service directly, giving councils the flexibility to 

                                                       
292 Knapp, M. Building Community Capacity Making an Economic Case. London School of Economics and Think Local Act Personal, 2011. 

Aked, J. et al. Five Ways to Wellbeing. New Economics Foundation. Wilton, C. Building Community Capacity – evidence, efficiency and 
cost-effectiveness. 

July 2012. Pre-publication; prepared for Think Local, Act Personal. 
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shape local delivery. Whilst everyone accessing the intervention would be offered a portable plan, summarising 
the conversation they had had and the range of identified options, it would be recommended that the format of 
that plan should be broadly framed in guidance to allow a wide range of agencies to align their work and avoid 
gathering the same information multiple times, without creating unwieldy or restrictive bureaucracy.  
 
3.9. As outlined in 2.4 above, information on what was needed and what was available locally, would be fed 
back to commissioners and planners. So this duty would align and re-frame the work of a range of existing 
information, advice, advocacy, navigation, brokerage, signposting and assessment services, making more 
strategic use of resources currently allocated to them. 
 
3.10. This proposal would not remove the need for assessment of eligibility for state services, but would add 
an intervention into the system before that assessment, so that eligibility discussions were reserved where 
possible for those for whom they were most relevant. Generally that group would be people with high levels of 
needs which it was not possible to meet through informal means. The council and individual would be free to 
skip the early intervention outlined in the new proposed section, in favour of accessing services, where, for 
instance, there was an emergency. The suggested ‘pathway’ is illustrated in Appendix C, taken from a 
presentation prepared by the Prevention and Early Intervention Workstream, during the Care and Support 
White Paper Engagement Exercise. 
 
4. The impact and resourcing of the recommendations in (our) section 3 above: 
 
4.1. The new entitlements would be matched with a new focus upon supporting individual, family and 
community responsibilities, which would increase the sustainable contributions from outside of the service 
system. It would make it more possible, for instance, for someone with eligible needs to find non-service 
solutions to those needs. 
 
4.2. The entitlement to a plan would re-frame commissioning of existing services which aim to provide 
advice, to signpost, navigate or to produce an assessment. For some the plan would be self-produced online, but 
for others support would be offered at different levels by the existing range of information, advice, navigation, 
prevention, brokerage, advocacy and assessment services, using existing services in a more strategic and 
integrated way. Some existing agencies would need a considerable refocusing of their offer, including through 
re- training existing staff and recruiting new staff and volunteers.  
 
4.3. The proposed system would have some similarities with the existing Common Assessment Framework 
(CAF) approach, which aimed to support the production of a portable multi-agency plan for those with lower 
levels of need. However, the CAF focuses mainly on service solutions, whereas the proposed system would look 
first at non-service solutions.  
 
4.4. This proposal rationalises and integrates what are currently several separate proposals in the draft Bill:  
 
4.4.1. Meeting the duty to have preventative services or interventions in place and the duty to provide 
information and advice, would allow an area to deliver the proposed personal planning support approach. The 
proposed changes would make the purpose and shape of those preventative and information/ advice 
interventions more clear. 
 
4.4.2. The duty to market-shape would be informed by the data collected by agencies providing personal 
planning support. 
 
4.5. The proposal is compatible with a Dilnot system. A flaw in the Bill’s proposed approach, should a 
Dilnot system be accepted, is that care planning and assessment discussions would be likely start the care costs 
‘meter’ ‘running’, as people began to buy services which ‘counted’ towards their capped contribution to care and 
support costs. In our proposed version, discussions about informal ways to address the impact of support needs 
can take place separately to a formal assessment of whether the ‘meter’ has started or not, which would instead 
take place in the context of eligibility discussions. 
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4.6. There would be no need for rationalising or unifying IT or data recording systems: instead we 
recommend that the personal support plan is framed only in terms of its minimum scope and that hard and soft 
copies are provided the individual as they wish, along with a commitment to meet requests from the individual 
to share their information with other agencies promptly. Pragmatic, user-owned portability of information 
would give people the opportunity to share and build upon their plan and records as they wished or when they 
interacted with new agencies. 
 
5.  Needs assessment and eligibility criteria. 
5.1. The intention of the proposed changes is to shift the initial focus of contact away from assessing eligible 
needs, and towards planning and utilising a wide range of sources of support. It is hoped that this would reduce 
uptake and costs of formal services and reduce waste in the system, but, as noted  in 3.10, this will not entirely 
replace traditional services, so the formal assessment and service planning processes will still be required. The 
changes suggested below aim to reduce the stigma and increase the effectiveness and creativity of formal 
assessment processes. 
 
5.2. Recommendation: replace the language of ‘needs assessment’ with the language of ‘impact assessment’: 
ie what impact does the individual’s impairment or long term condition, combined with social challenges such 
as isolation, have on their ability to live an ‘ordinary’ life? This would be less stigmatising and would more 
clearly focus the assessment process on outcomes from the start. It would also be a rights-based approach, 
identifying a small number of outcomes which we expect all adults to be able to pursue, and basing eligibility 
upon the gap created by the impact of a long term condition between the level of well-being the individual can 
achieve through their informal support networks and what might be considered a generally acceptable level. 
This generally accepted level of well-being could be defined for the purposes of defining new eligibility criteria, 
as, for instance: 
 
• Ability to pursue employment or voluntary activity as an active citizen 
• Ability to maintain relationships with friends, family and partner 
• Ability to live daily life in safety, without suffering and in dignity 
 
Martin Farran, DAS for Barnsley and Chair of the ADASS Personalisation Network, with a group of Directors of 
Adult Services in the Yorkshire and Humberside region, is currently exploring the possibility of redesigning the 
early stages of their ‘care pathways’ with a simplified ‘front end’ which moves away from a reliance on Fair 
Access to Care Services and towards the use of four questions: What can be done do to keep you safe? What can 
be done to keep you connected to your community? What can be done to help you avoid the need to rely upon 
state services? What can you contribute to your local community? These questions could support a different and 
more positive experience of coming into contact with the state social care system. Answering those questions 
without solely relying upon the social care system would require forming closer relationships between social 
care, other public service sectors including the NHS and housing sector, and non-state bodies and resources 
such as community groups, family carers and local businesses.  
 
5.3. Recommendation: formal assessments should not only consider the impact of an impairment or long 
term condition, but also the individual’s current and potential (non-financial) ‘assets’, such as his/her informal 
support networks and his/her potential to manage their long term condition.  
 
6. Advocacy (Sections 2, 3, 9 and elsewhere) 
 
6.1. Choice and control cannot be made a universal reality for people who use services without the 
provision of advocacy and support to make decisions. Advocacy services are not universally available and many 
areas report cuts to advocacy provision.  
 
6.2. Recommendation: that regulations following Section 3.1c (promote … a market in services for meeting 
care and support needs with a view to ensuring that any person wishing to access services in the market … (c) 
has sufficient information to make an informed decision) will require a range of advocacy services in each area,  
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6.3. Recommendation: Section 9.5 (c) requires the authority to consult “any person whom the adult asks 
the authority to consult”. That sub-section could be strengthened to ensure that people being assessed were 
always informed of their right to use an advocate during all assessment and decision making processes. This 
could form a new sub-section of Section 9 which stated that “A local authority, in carrying out a needs 
assessment, must inform the person being assessed of their right to be supported by an advocate and where to 
access an advocacy service.” 
 
7. Aligning choice for people who use personal budgets or Direct Payments (Section 30) with the 
proposed market-shaping duties (Section 3).  
 
7.1. Many people’s experience of using personal budgets and Direct Payments is still of a system which 
restricts their choice or the range of services about which they are provided information, to a narrow range of 
providers approved by the council. People using managed funds are often offered only services which have been 
approved by the council’s procurement processes, which can be inaccessible to many small, grassroots or niche 
providers. It is precisely those non-traditional services which are required in order to create a diverse provider 
market which includes new choices. Some areas continue to impose inappropriate and in some cases unlawful 
restrictions upon the use of Direct Payments, such as telling service users that Direct Payments can only be used 
to purchase a Personal Assistant, at a given hourly rate. 
 
7.2. Recommendation: the Bill should introduce a clearer presumption that individuals may spend 
personal budgets to achieve their outcomes, regardless of the nature of the provider. We advise exploring ways 
for a personal budget to no longer be treated as council money for procurement purposes, once it has been 
allocated to an individual’s needs, in order to remove restrictions on spending managed funds based upon a 
narrow interpretation of EU procurement law.  
 
8. Reablement 
 
8.1. With the rapid development of effective reablement and intermediate care interventions, it would be 
useful for the Bill and subsequent guidance to reflect the fact that in an effective local system, there are now three 
distinct tiers of formal services and interventions: preventative and universal support; reablement and crisis 
reaction support; longer term and personal budget based support. 
 
8.2. It is appropriate to offer a rapid and responsive reablement response to those leaving hospital. People 
leaving hospital may not be in a position to engage in in-depth choice-making. So reablement responses should 
be designed to be time-limited and to allow people to move quickly from using a commissioned response to 
constructing their own plan, based on informal sources of support as well as upon services. Wiltshire County 
Council has attempted to help older people to access reablement responses rapidly, then to develop a personal 
support plan which leads to a wider choice of longer term responses. 
 
8.3. Recommendation: development and adoption of outcome-based contracts, based on evidence-based 
approaches to outcome measuring, which reward all commissioned social care providers not only on their 
success in meeting current need, but also in their success in reducing risk of future need and increasing 
resilience and independence. 
 
9. Support for unpaid family carers (Section 19 and elsewhere). 
 
9.1. We welcome the clarified position of unpaid family carers in the Bill. We think that this could go 
further: 
 
9.2. Recommendation: a requirement that plans provide clarity on contributions (in-kind and practical 
contributions as well as charges) which are expected from service users and from family carers. 
 



Draft Care and Support Bill     596 
 
 
 

 
 

9.3. Recommendation: a requirement upon GPs and other health and care professionals to ask patients and 
service users their wishes regarding information sharing with any current or potential family carers and to 
record those wishes. Where consent is given for information sharing, professionals to be required to include 
family carers appropriately in care planning processes. 

10. Sections 31-33: New provisions on portability 

10.1. We welcome the intention to create a system in which people with support needs are free to exercise 
their basic human right to freedom of movement and residence within the UK. We think that the proposals 
would improve the current situation, through making it harder for councils to ‘game’ Ordinary Residence rules. 
We agree that the ‘sending’ local authority should share the care and support plan and other information 
relating to the person and their carer and that the ‘receiving’ local authority should provide information before 
the move, assess the person’s needs, and then arrange to meet their needs on the day of arrival based on the 
previous care and support plan. 

10.2. This will not address the problem of an individual moving from one local authority to another finding 
that their entitlement in local authority A is very different to their entitlement in local authority B. True 
portability would require a national approach to needs assessment and resource allocation, or a requirement 
upon the receiving local authority to maintain the same level of funding unless the individual’s needs can be 
shown to have changed. This would be open to interpretation and dispute. 

10.3. Linked to the issue of portability is the increase in instances of disputes between councils as to where 
the individual is ordinarily resident for funding purposes. This can result in the funding of a care and support 
package coming under question, with the resulting infringement upon the individual’s well-being, piece of mind 
and human rights. The bill proposes to clarify this through making the sending authority more clearly 
responsible for funding the care package in the case of out of area arrangements.  

10.4. The current and proposed rules rest on the presumption that the decision on ordinary residence status 
should be taken by the state and is essentially a dispute between councils. This sits uneasily with the overarching 
presumption towards individual choice, control and self-determination. We therefore recommend that the 
language of ‘placing’, ‘sending’ and ‘receiving’ authorities is discarded and that the Bill and regulations make it 
clear that decisions about where to live, always taken by the individual (or those advocating for their best 
interests where he or she lacks capacity), are separate from decisions about which body funds a care package.  

10.5. Recommendation: the Bill should give individuals not only a clear right to move to whichever area of 
the country they decide, but also the option of deciding their own ordinary residence status and therefore which 
authority continues to fund their care package. This would ensure that the principle of choice and control was 
not overlooked in ordinary residence decisions and would have the benefit of entirely preventing councils from 
‘gaming’ or manipulating the system.  

11. 34-38: The first statutory framework for adult safeguarding  

11.1. We welcome the new duty for local authorities to carry out enquiries where risk of abuse or neglect is 
suspected and the requirement for all areas to establish a Safeguarding Adults Board involving the council, NHS 
and police, which would carry out safeguarding adults reviews to ensure lessons are learned. 

11.2. We agree with removing the existing power for local authorities to remove people from their homes, 
but we welcome the more detailed consultation on what provisions are needed and how they might impact upon 
people who may lack capacity. It is possible that the development of adult safeguarding procedures could learn 
from or be built upon recent developments in tackling domestic violence, including the ability of police to bring 
charges based upon the available evidence, without needing the consent of the alleged victim. 

11.3. We see an individual’s informal support networks and friendships as the most powerful natural 
safeguarding system. Support to form and maintain a wide range of friendships and relationships is likely to be 
more effective in preventing abuse and neglect than government inspections. 

12. 45-53: Other legislative issues – we have no issues to raise. 

13. This paper has been produced by Community Catalysts, Inclusive Neighbourhoods, In Control, 
Partners in Policymaking and Shared Lives Plus. Contributors included:  
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13.1. Alex Fox, Shared Lives Plus  

13.2. Sian Lockwood, Community Catalysts  

13.3. Ralph Broad, Inclusive Neighbourhoods  

13.4. Julie Stansfield, In Control  

13.5. Sam Clark, Inclusion North  

13.6. Lynne Elwell, Partners in Policymaking  

13.7. Martin Farran, Director Adult Services for Barnsley and Chair of the Yorkshire/ Humberside 
Personalisation Network for the Association of Directors of Adult Services. 

14. Appendix A: individual case studies 
 
14.1. Edith is 87 and needs increasing help with everyday tasks around the home and to live comfortably. 
Her family contacted their local social services but discovered Edith wasn’t eligible for support. Feeling unable to 
cope with the level of support that Edith required, and worried about her deteriorating health and confidence, 
her family started to look into challenging the local authority and into residential care. After being put in contact 
with a local self-directed support advocate, the family were supported to plan for Edith. They identified the help 
Edith needed and what informal support existed through family members, friends and neighbours. By doing this 
the family discovered that with the support of others, they were able to meet Edith’s needs enabling her to stay at 
home, ‘out of the system’ and out of residential care. 
 
14.2. At 19, Andrew was diagnosed with drug induced psychosis. Reluctant to accept social care intervention, 
Andrew decided to manage his addiction on his own. He did this by moving out of his community and living 
remotely in a tent where he had no access to drugs. At 21, he had a road traffic accident resulting in a severely 
broken leg. Again, Andrew was reluctant to accept traditional ‘service solution’ help and his lack of cooperation 
with hospital staff resulted in further damage to his leg. Due to his mental health needs and disability, Andrew 
ended up dependent on the system, receiving benefits and disability living allowance and this continued for 20 
years. In 2005, his family became aware of personal budgets and began to explore how one could work for him. 
This process along with planning his support enabled his family to explore his capacities rather than his 
disabilities. This led to the revelation that Andrew had been refusing treatment all this time because he was 
afraid he would be given morphine which would re-start his addiction. This was soon resolved and Andrew 
agreed to an operation with alternative pain management. The operation was a success and Andrew used some 
of his personal budget to support him to get a job. He is now in full time employment, he no longer receives 
benefits and he has regained his pride and confidence. 
 
14.3. Nick, 31 has severe epilepsy and needs 24-hour support. In 2000, anxious about Nick’s future after 
leaving college, his mum Carolyn took part in a ‘Partners in Policymaking’ course. Partners in Policymaking is a 
suite of family leadership courses aimed at building a network of well informed and connected people who can 
work in partnership with local authorities to effect positive change. After attending the course, Carolyn was 
inspired to secure the best possible life for Nick. She started to look at things from a different perspective and to 
focus what Nick could do, for example his gifts and talents, rather than what he couldn’t do. Since he was 10, 
Nick has always demonstrated a real passion for road signs and would constantly point out abandoned ones 
when he was out. This developed into Nick volunteering in his local community by collecting the abandoned 
signs. Recognising his unique gift and obvious interest Carolyn encouraged him, and with the support of his 
personal assistants, Nick made contact with his local authority and started enquiring about what happened to 
the abandoned signs. He discovered were they were sent and was invited to spend a day there. Nick made a 
lasting impression and he was invited to volunteer at the recycling centre. After a while, the company was so 
pleased with the work he was carrying out he was given a paid position and he has recently achieved an NVQ in 
storage and warehousing. He continues to volunteer within his local community recycling the signs. Recognising 
and encouraging Nick’s talent, rather than focusing on his disability has resulted in him gaining paid for work 
and being able to make a real contribution to his local community 
 
15. Appendix B: services and system reform examples. 
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15.1. In Control has developed a Community Fund Holding model, in which decisions can be devolved to 
communities in ways that bring real choice and control closer to people, enabling local communities to make the 
best use of their assets: the people, skills and knowledge that already exists within that community. Allowing 
local authorities to: - Stimulate a community contribution towards shared public goals - Create a new alliance 
and collaborative partnership with communities - Stimulate innovation and creative community-owned action. 
 
15.2. Leeds Council has seconded social workers into three of its 39 Neighbourhood Networks, led by older 
people and is working with the Stamford Forum to bring personal budget holders and these grassroots 
community groups together to plan more cost-effective services, which can operate more effectively through 
being embedded in genuinely inclusive communities. Communities and councils will share in the savings 
generated. 
 
15.3. Derby Council is introducing Local Area Coordination, in which local area coordinators have an open 
door, access to small amounts of money and remit to help people find non-service ways of living a good life, 
with links to other agencies when services are the only option.  
 
15.4. Walsall Council has started to develop a Community Hub in which community social workers with 
other social care colleagues are working closely with hospital and community health professionals to develop 
links with a range of community associations, initiatives and voluntary sector resources to enable people who 
have been discharged from hospital or are isolated at home, to access a range of activities and informal networks 
across the community. This has led to more effective and innovative support planning that moves away from a 
reliance upon expensive, traditional services provided by the council, to a mechanism by which people access a 
whole range of community resources that promotes greater personal independence, develops confidence, 
informal networking, broader community inclusion, reduced isolation and improved health and well-being. 
 
15.5. Local Area Coordination (LAC) was originally developed in Western Australia in 1988 by Eddie 
Bartnik and the Disability Services Commission and is based on assuming the inherent expertise and strengths 
of people to plan, control and contribute to their own lives and community. It also acted as a catalyst for service 
and systems reform, becoming the new "front end" of the service system, with local solutions as the primary 
source of support for people to stay strong as part of mutually supportive and inclusive communities. George 
and Mary enjoyed an active retirement in Gloucestershire until George developed Vascular Parkinsonian 
syndrome which is degenerative, physically and mentally. The service offers made to the family were a day 
centre, respite and possible early admission to care. Neither liked having paid care workers in their home. As an 
alternative, and following a fall and hospital stay, Patrick, the local area coordinator visited to get to know the 
couple and help them to plan for the future with the aim of bringing friends, colleagues and communities 
together for more natural solutions to help George stay at home as long as possible. In contrast to more formal, 
eligibility-focused discussions, Mary described George’s eyes “lighting up” when given free rein to discuss the 
things that made his life worth living. It transpired that George was keen to re-establish contact with former 
work colleagues and it was clear that Mary would be much more comfortable with friends sitting with George or 
taking him out while she had time for other things, than with paid workers doing so. David, who knew the 
couple through his work as a pension scheme administrator for George’s former workplace, subsequently 
volunteered to organise regular “over-eighties” gatherings which now benefit a number of former employees, 
some of whom now visit George at home as well. For the full case study and a more detailed description of how 
LAC contributes to reform of the front end of the service system, see "From Service Users to Citizens" (Broad, 
2012): www.inclusiveneighbourhoods.co.uk.  
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16. Appendix C: illustration of the current and proposed pathways: 
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An (over-simplified) view of the current system 
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Social Care and Institute for Excellence (SCIE) 

 
The Social Care Institute for Excellence (SCIE) welcomes the opportunity to comment on the specific issues 
raised by the Joint Committee on the draft Care and Support Bill. 
 
About SCIE 
 
The Social Care Institute for Excellence (SCIE) improves the lives of people who use care services by sharing 
knowledge about what works. We are an independent charity working with adults, families and children's care 
and support services across the UK.  
 
 
Draft Care and Support Bill 
 
SCIE’s Chief Executive Andrea Sutcliffe appeared as a witness for the Committee on Wednesday 9 January 2013.  
In her evidence she explained that SCIE welcomes the draft Bill and the aim to establish a coherent and 
comprehensive piece of legislation that has the wellbeing of individuals at its heart.    
 
There are aspects of the Bill, many highlighted in the issues raised by the Committee, which will require further 
regulations, guidance and support to ensure effective implementation of the measures set out.  We have 
highlighted in our response, those areas where resources SCIE has developed could be used to inform the further 
work to support implementation. 
If the Committee needs any additional information on any of these matters, we would be happy to provide 
further details. 
 
 
Care and Support - General 
 
1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
 
The draft Bill makes relatively little reference to the commissioning responsibilities of the local authority. This 
omission is important for several reasons. Commissioning supplies the main basis for the authority’s 
relationships with, and knowledge of, providers. It is a major lever for market-shaping and promoting quality 
care. It enables the local authority to work alongside individuals commissioning their own care and support, 
using direct payments, personal budgets or as self-funders. And it is the local authority as strategic 
commissioner which will develop integrated working with the NHS and public health through JSNAs, Health 
and Wellbeing Boards, Health and Wellbeing Strategies and in joint commissioning with CCGs.   
 
Our Chief Executive mentioned the importance of preventative and re-ablement services in her oral evidence to 
the Committee. A reference in the Bill for market –shaping to apply to preventative and re-ablement strategies 
and services would be helpful.   
 
Recognition in the Bill to the relevance of the LA’s commissioning responsibilities and strategic role for 
integrated working, market shaping and community engagement would be helpful. Regulation and guidance 
should consider how best to support and encourage Local Authorities to exercise these responsibilities 
 
2. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and 
support? In particular, will it be effective in clarifying the law on social care? 
 
The draft Bill is a major step towards modernising and clarifying social care law. It largely replaces 60 years of 
piecemeal legislation with a single coherent statute incorporating explicit values and principles. In particular, it 
contains commitments to the health, wellbeing, independence and rights of individuals, to dignity and respect in 
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their treatment, to ensuring their safety from abuse and neglect, and to their retaining real choice and control. 
SCIE welcomes this citizenship approach. The draft Bill goes some way towards clarifying individuals’ and 
carers’ entitlements to care and support. How strong and enforceable they are will depend on the regulations 
accompanying the Bill when it is formally introduced. There may also be tensions between strengthening 
individual entitlements and simplifying the system to give professionals and local authorities more freedom and 
flexibility to respond.  
 
The Summary to the draft Bill sets out the Government’s intentions to support the broader needs of local 
communities. This requires shifts in the relationships between individuals, communities and the local authority, 
and an increased share of resources for prevention, early intervention and capacity-building. These desirable 
ends have proved hard to achieve in the past. SCIE supports the duty placed on local authorities, in Clause 2 of 
the draft Bill, to establish and maintain information and advice services, covering particular topics, and, 
especially important for individuals, sufficient to enable people to plan for current and future care needs.  
 
3. The Government states in its White Paper that “the quality of care is first and foremost the responsibility 
of the provider”.  Does the draft Bill support this policy intention, and does it pay due attention to the 
responsibilities of commissioners and regulators for quality of care?  
 
The draft Bill has little to say directly about the responsibilities of service providers. References to quality are in 
the context of local authority responsibilities for fostering continuous improvement in service quality (Clause 
3(2)d) and cooperating with partner bodies to improve the quality of care and support (Clause 4(4)b). 
 
‘Bringing Clarity to Quality in Care and Support’ has identified a range of different organisations contributing to 
defining, monitoring, reporting on and improving quality. They include providers, commissioners, the service 
regulator, the emerging Healthwatch bodies, NICE and SCIE, professionals, individuals purchasing and using 
services, and Government. This list suggests the need for a strategic approach to care and service quality, able to 
coordinate the remits and responsibilities of the various bodies, and gather, prioritise and transmit information 
quickly and efficiently around the system. The White Paper begins to sketch out such an approach, but it does 
not yet appear clearly in the draft Bill.    
 
SCIE’s work on defining and recognising excellence has focused on the things that people using services, and 
others involved in providing and commissioning care, consider to be the most important aspects of an excellent 
social care service. These outcomes are:  
 
• having choice and control over day-to-day and significant life decisions 
• maintaining good relationships with family, partners, friends, staff and others 
• spending time purposefully and enjoyably doing things that bring them pleasure and meaning.  
 
A fourth element is the input people who use services have in how services are run. These include: 
 
• their views on designing, managing and delivering the service are sought and acted upon  
• ready access to managers who listen to and act upon their concerns and those of their families, friends 
and supporters  
• being fully included and well-supported in the recruitment and training of staff  
• feedback on how their input has changed things  
 
It would be helpful for these factors to be incorporated into further guidance to support the implementation of 
the Bill.  
http://www.scie.org.uk/publications/misc/definitionsofexcellence/files/definitionofexcellencereport.pdf 
 
4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must promote 
an individual’s well-being?  Are there other principles that might be substituted for it? 
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The principle of individual wellbeing in Cl 1(1), the 7-point definition of wellbeing in 1(2), and the further 7 
principles of implementation in 1(3), need to be taken together. They amount to a strong, clearly-defined 
marker of the Government’s intention to place the individual at the centre of the picture. This is a significant 
advance on previous adult social care legislation, which had the effect, if not the intention, of requiring people to 
fit in with what was on offer. The principle is basic to policies for personalisation, and consistent with a modern 
context of civil and human rights and responsibilities. It is consistent with local authorities, general wellbeing 
powers, and the requirements in the NHS and Social Care Act 2012 for Health and Well-being Boards to prepare 
and implement Health and Wellbeing Strategies.  
 
5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
A summary response might be that the draft Bill could facilitate greater local integration where goodwill 
prevails, but is unlikely to overcome resistance, patchy support or lack of leadership where these are major 
obstacles.  
 
Clause 6 of the draft Bill identifies three purposes underlying the duty on local authorities to ensure integration 
with health and health-related provision: to promote the wellbeing of adults needing care and support, and 
carers; to prevent or delay the development of needs for care and support; and to improve the quality of care and 
support, including the outcomes achieved. These are very much person-centred outcomes, and stop short of the 
broader “goal of greater integration within the NHS and with care and support and housing”.   
 
Elsewhere in the draft Bill, clauses 4 and 5 deal with the local authority’s responsibilities for cooperating with 
partners including NHS bodies. Clause 47 and Schedule 2 make detailed provisions for the discharge of hospital 
patients with care and support needs. The Bill should also be read alongside the NHS and Social Care Act 2012, 
which requires local Health and Wellbeing Boards to encourage people arranging health and social care services 
to “work in an integrated manner”, and those arranging the provision of health, social care and health-related 
services to “work closely together”.  
 
The Bill itself will not overcome the organisational or cultural barriers to effective integrated working.  This will 
rely upon local organisations working collaboratively within an agreed framework.  The Research Briefing 
published by SCIE in 2012 on the factors that help or hinder integrated working highlighted that this requires: a 
shared vision and objectives; clear roles and responsibilities; excellent communication and effective information 
sharing; supportive leadership and establishing a culture of trust and respect.  It would be helpful for these 
factors to be incorporated into further guidance to support the implementation of the Bill 
http://www.scie.org.uk/publications/briefings/briefing41/ 
 
6. What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care and 
support? 
 
Consolidating 60 years-worth of adult social care law, applying both to older people and working age adults, was 
an ambitious and challenging target, and brought off by the Law Commission with great success. There is benefit 
to be had from a clear, specific focus, but some of the inter-connections are vital. The Bill’s recognition of the 
importance of good transitions for young people into adult care is a welcome acknowledgement of such 
connections. This understanding could be further developed and set out in regulation and guidance. 
 
7. If it is found necessary to stage the implementation of the care and support provisions of the draft Bill, in 
what order should they be implemented? 
 
SCIE does not wish to suggest staging priorities as it considers that the provisions will be most effective as a 
whole system implementation. 
 
8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users of 
services sufficient?  Would you suggest any improvements to these provisions?  
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Clause 1(3) sets out a strong statement about the need for active involvement of the individual and their views, 
wishes and feelings in all aspects of planning and decision-making that affect them. It rightly starts with the 
assumption that the adult is best placed to judge their well-being, and restates the need to seek the desired 
outcome through the least restrictive option. 1(3)e refers to “achieving a balance between the adult’s wellbeing 
and that of any friends or relatives who are involved in caring for the adult”. There may be conflicting interests 
between individuals, their families and friends, which are better acknowledged and addressed for effective 
services to be provided and the well-being principle upheld. ‘Supporting the individual’s well-being, including in 
circumstances of conflicting interest’ or similar wording would align better with references elsewhere in the draft 
Bill to the importance of individuals and carers having a choice of high quality providers and access to good 
information (3(1)); the adult defining the outcomes they want and being consulted in the course of needs 
assessment ((9(2)); similar provision for carers (10(5/6); and the commitment to setting out in regulations how 
assessments are to be carried out. 
 
Where there may be scope for improvement is in gathering the views of current and prospective users and carers 
on service planning, innovation, commissioning and review. The emphasis in the draft Bill is on the individual’s 
involvement in processes relating to them.  Commissioners and providers should be much more proactive in 
systematically building collective user and carer feedback, in a variety of forms, into service development and 
improvement, management and staff training, practice innovation and quality systems. Local Healthwatch may 
be able to support and facilitate these initiatives, but it is important that current service users are empowered to 
have a clear voice in the services they use themselves, including through user-led organisations.  
 
Healthwatch is important but will need to represent a wide range of stakeholders and in some local contexts it 
may be hard for disabled people or other specific groups to make their voice heard. Therefore developing and 
sustaining local user led organisations is critical. A requirement to support and work with user-led 
organisations, including through commissioning and market-shaping, would provide this dimension.  
 
Responsibilities of local authorities 
 
9. What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill?  
 
We have not made an assessment of this.  
 
10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information?  
 
There are clear indications that people need and seek advice on the whole range of adult social care matters. This 
reflects 
 
• the unfamiliarity to many people of the adult social care sector. Often the first contact with social care 
arises in emergency circumstances, when an older person who has been coping adequately has a fall, an acute 
health condition, loss of a partner or carer through bereavement, or a hospital admission at short notice. 
Working age adults may experience road accidents or acute mental health problems. Relatives may live at a 
distance and need to make urgent arrangements in an emergency. 
• The multiple physical, mental and emotional health conditions of many requiring social care, 
combined often with accommodation, financial and social difficulties 
• The exceptional complexity of the social care, NHS, benefits, housing, transport, training and 
employment systems people have to negotiate.  
 
Given these factors, it is essential for people to have access to reliable, up-to-date information on choices and 
options in care and support. SCIE’s Find Me Good Care has been developed in recognition of this need for 
dependable and reliable information. However, many people will require more support to interpret and evaluate 
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the information. A significant proportion, if they are to be able to make informed choices, will need professional 
advice on the merits of the various options and how best their individual needs may be met. 
http://www.findmegoodcare.co.uk/ 
 
Laying a duty on local authorities to provide information and advice increases the obligation on them to ensure 
both information and advice are reliable and of good quality. It will expose the risks, to the individual, and the 
authority, of providing poor advice or negligence in ensuring its accuracy. Authorities should expect to be held 
to account for their performance here, as in other aspects of their responsibilities. 
 
11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers?  
 
Local authorities need to draw on and coordinate knowledge gained from a variety of sources: from developing 
Joint Strategic Needs Analyses (JSNAs) with NHS and other agencies, as strategic commissioners, from staff 
feedback on care and support plans and packages, as market shapers, and in neighbourhood and community 
development and capacity-building. Good local authorities have shifted their focus from simply managing and 
sustaining their own adult social care resources to playing a strategic leadership role in relationship to other local 
authority services (particularly housing, transport, education and leisure), to the NHS, to the provider sector and 
to business and community leadership. The Committee may wish to refer to the work TLAP has done on market 
development and shaping which highlights and expands upon capacity building based on user information and 
with small providers http://www.thinklocalactpersonal.org.uk/Browse/commissioning/   
 
It is unrealistic to think in terms of local needs being met by “enough care services”. These depend heavily on the 
input of carers, and require strong relationships with voluntary and community organisations and networks. 
Personalisation approaches and work with user-led organisations will help local authorities to develop a local 
market that is responsive and relevant to the needs of service users, makes best use of community resources and 
encourages preventative services. These factors could be acknowledged in guidance to support the 
implementation of the Bill. 
 
12. Are the draft Bill’s provisions adequate to ensure that service users are protected in the event of serious 
market failure among providers? 
 
The draft Bill does not appear to deal with serious market failure on the part of a provider operating in a number 
of different authorities.  
 
SCIE has worked with ADASS and the provider sector to develop advice and guidance on good practice in the 
event of sudden homes closures, with a focus on ensuring the health and wellbeing of individuals affected by the 
closures.   
http://www.scie.org.uk/publications/homeclosures/communications/ 
 
It remains the case that the best form of protection is prevention, and where service closure is necessary it 
should be done with enough notice, transparency and cooperation to enable an orderly process with the 
minimum of stress and anxiety for individuals using services and their families. Local authorities have 
responsibilities as commissioners, as market shapers and as lead agencies for safeguarding, and need to be 
proactive in all these capacities in relation to local care services as well as some aspects of health provision.  
 
13. The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or should 
other preventative approaches be adopted? 
 
The wellbeing principle and associated principles in Cl 1(3) of the draft Bill underpin these approaches. They 
would point to local authorities increasing their investment in community-based support networks, not only 
from social care funds but in their other capacities in relation to community wellbeing. They would also give 



Draft Care and Support Bill     605 
 
 
 

 
 

high priority to opening access for people with care and support needs to mainstream public and commercial 
services including education, training, employment, housing, entertainment and leisure, transport and benefits. 
 
Pro-active and preventative innovations proved by micro-providers, user-led services and through market-
shaping and commissioning   across the social care and health system should be considered as important 
preventative approaches, to be included in the Bill and could be set out more fully in regulation and guidance  
 
Assessment and Eligibility for Social Care 
 
14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft Bill? 
 
The draft Bill appears not to contain proposals for self-assessment. These would presumably be contained in the 
statutory regulations governing the conduct of assessments. Arrangements are already in place in many 
authorities, following the 2010 Department of Health Guidance on Fair Access to Care (FACS). Practice varies 
considerably from one authority to another, as does user satisfaction with the process. SCIE’s recent survey of 
assessment and eligibility practice found self-assessment used more widely for carers than people needing care 
and support 
 
15. What are the best ways to increase the numbers of people identified as carers? What are the risks and 
benefits of placing a duty on public bodies to identify carers? 
 
However carers are identified it is important that they receive appropriate financial support, information, 
assistance and relief and resources will need to be made available to achieve this. Identifying and engaging with 
carers helps to inform the design and delivery of effective services working in collaboration with individuals and 
their families, friends and communities.  
 
16. Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability?  
 
We have not made an assessment of this.  
 
17. The White Paper says that assistance with care and support needs will be subject to a reasonable charge. 
Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear?  
 
We have not made an assessment of this.  
 
18. Are the arrangements for setting and enforcing national minimum standards for care and support 
clear?  What part should the new social care quality standards developed by NICE play in supporting local 
authorities in discharging their new market shaping duties? 
 
The introduction of NICE quality standards and guidance for social care should have an important part to play 
in developing standards for care and support services.  This is set out in the Health and Social Care Act 2012 and 
as our Chief Executive pointed out in her oral evidence it may be important to ensure that there is a read across 
from that legislation to this Bill to clarify these arrangements. 
 
SCIE will be leading the NICE social care collaborating centre to develop the guidance from which quality 
standards will be drawn and we hope that our expertise in this field will help to promote the adoption and 
implementation of these standards for the benefit of service user and their carers. 
 
Care Planning and personal budgets  
 
19. Do the care and support plan provisions allow adequately for input from service users and carers?  
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The Bill promotes input from service users and carers through better identification of carers, the well-being 
principle and local authorities being more flexible and responsive to local need. It would be helpful to recognise 
the need for some groups, such as people living with dementia or mental illness to have more support to have 
input into planning care and support.  Care and support provisions to support effective input range from front-
line assessment through to organisational financial and administrative mechanisms, all within a context of 
integrated working.  A principle of learning from user and carer expressed need and experience would 
strengthen this wide range of activity. Implementation guidance could set this out more fully and the Committee 
might wish to draw on SCIE’s review of user and carer experience Keeping personal budgets personal to inform 
this http://www.scie.org.uk/publications/reports/report40/  
 
20. Does the draft Bill make adequate provision to help people achieve personalised care and support and to 
manage the payment process?  
 
Our response to q19 remains relevant here as input from service users and carers is a fundamental factor 
supporting them achieve personalised care and support.  
 
21. The White Paper says that commissioning practices which put tight constraints on how care and support 
is provided - so-called ‘care by the minute’ - are unacceptable.  Does the draft Bill have a part to play in 
addressing such practices, and if so how? 
 
As noted at Q1 above, the draft Bill makes virtually no reference to local authority commissioning, which is a 
major weakness. The wellbeing principle and the further principles in Cl 1(3), if implemented in local authority 
practice, will require a commissioning approach much more responsive to the individual’s requirements, and 
capable of greater flexibility. This is the appeal of direct payments arrangements, originally developed by 
working age disabled people, but increasingly benefitting other groups including older people and people with 
mental health problems. Personal budgets can deliver similar results in terms of individualised support, 
provided they are genuinely under the control of the individual or carer. Evidence indicates that LA-managed 
personal budgets do not necessarily achieve the same outcomes, particularly where the authority has not 
informed the individual that they are now in receipt of a personal budget, and has simply changed the funding 
method for an existing service package. 
 
Adult safeguarding  
 
22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and 
should these provisions be extended in any way?  
 
Requiring local authorities to establish Safeguarding Adults Boards, placing a duty to make enquiries and a duty 
to arrange for a safeguarding adults review in certain circumstances are useful affirmations of current practice 
and go some way to ensuing those at risk are adequately protected and do not get lost in inter-authority disputes.   
 
However the Abolition of the local authority’s power to remove persons in need of care under section 47 of 
National Assistance Act 1948 is a more divisive area. Many user groups feel strongly that there is no need for 
authorities to have powers of entry. Conversely the College of Social Work in line with the vast majority of social 
workers, who responded to its survey, has recommended that local authorities be given powers of entry where 
there are safeguarding concerns. Our research review indicates that section 47 of National Assistance Act 1948 is 
not always implemented or applied SCIE Report 46: Self-neglect and adult safeguarding: findings from research  
(2011)  
http://www.scie.org.uk/publications/reports/report46.pdf 
 
23. Does the draft Bill strengthen corporate accountability for neglect and abuse?  What would be the risks 
and benefits of creating a new offence of corporate neglect? 
 
The proposal that Safeguarding Adults Boards (SABs) are placed on a mandatory footing, will go some way to 
strengthening corporate accountability. It will also ensure that even in times of financial retrenchment, 
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safeguarding adults remains a multi-disciplinary priority. The flexibility allowed for local authorities to come 
together under one SAB is helpful. However, one of the key issues for SABs is the consistency of role and 
independence of the Board Chair. There is also a need for board membership and responsibilities to be more 
clearly defined to help standardise policy and procedures, hold agencies more easily account, clarify 
responsibilities and ensure participation. The factors supporting corporate accountability could be set out more 
clearly in guidance, which would be an alternative to an offence of corporate neglect. The Committee may wish 
to use The SCIE Report 45: The governance of adult safeguarding: findings from research into Safeguarding 
Adults Boards (2011) to support such guidance 
http://www.scie.org.uk/publications/reports/report45.pdf 
 
The offence of corporate neglect is covered in section 37 of the Health and Safety at Work etc Act 1974.The risks 
of creating a new offence in relation to social care is that it may promote a risk adverse culture across partner 
agencies and discourage open and constructive dialogue between organisations, particularly when learning 
lessons from safeguarding adults reviews.  Achieving sector-led accountability and improvement in adult 
safeguarding requires that SABs and member agencies have a good understanding of their organisational 
performance. Safeguarding adults’ reviews provide a critical means of gaining detailed feedback about current 
strengths and emerging difficulties.  
 
Transition from children’s care and support services  
 
24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
 
The intention to improve the transition from children’s care and support services is a significant and positive 
one. Timeliness and planning need to take account of the wider context of young people’s lives, including 
education, employment, housing and overall health needs. ‘Safe, secure accommodation’ is a support need for 
many young people using services. There are limited adult services for specific groups of young people, 
including those with attention-deficit hyperactivity disorder and autism spectrum disorders. The range and type 
of need should be set out clearly in regulation and guidance. The Committee may wish to suggest that the 
Department of Health draws on SCIE’s research review of mental health transitions to inform the 
implementation guidance . http://www.scie.org.uk/publications/briefings/briefing37/index.asp  
 
Growing up, like service provision, is a process and it is important that provision for young people recognises 
individual development as well as need. Ensuring smoother transitions around the age of 18 is a good first step 
but it is worth considering extensions to the age limit of ‘young people in transition’ beyond 18.  
 
Discharge of hospital patients with care and support needs 
 
25. Does the draft Bill promote greater integration between health, social care and housing around hospital 
discharge?   
 
In principle, with a person-centred focus on people’s needs and aspirations and building confidence in what they 
can do, clear legal entitlements so that people who use services and carers know what to expect and duties to 
promote cooperation and integration to improve the ways that organisations work together, the draft Bill has 
many of the ingredients to ensure that people experience a more joined-up response from a range of services at 
the point of discharge. However, it is unlikely that legislation itself can ensure that the factors of effective 
integrated working identified by SCIE: shared vision and objectives; clear roles and responsibilities; excellent 
communication and effective information sharing; supportive leadership and establishing a culture of trust and 
respect, are in place to achieve good outcomes for people.  These factors need to be taken into account in the 
implementation of hospital discharge strategies. 
 
January 2013 
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 Socialist Health Association 

Care and Support 

General 

1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 

s.2.1   The Local Authority is there to provide only information on services rather than to deliver the actual 
services. It assumes all care will be privately provided. I cannot agree: Local Authorities should provide some 
services themselves. They do so in Scotland, so why not in England? 

2. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and 
support? In particular, will it be effective in clarifying the law on social care? 

 

3. The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”.  Does the draft Bill support this policy intention, and does it pay due attention to 
the responsibilities of commissioners and regulators for quality of care?  

 

4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must 
promote an individual’s well-being?  Are there other principles that might be substituted for it? 

Best to use the Marmot definition of wellbeing which gives a much broader perspective. 

5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 

This is a key area but still a challenging one in 2 tier authority areas in particular. 

6. What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care 
and support?  

As it is seemingly presently drafted it will fail to eliminate the gaps which will be established. It flies in the face of 
well being. 

7. If it is found necessary to stage the implementation of the care and support provisions of the draft Bill, 
in what order should they be implemented? 

 

8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users 
of services sufficient?  Would you suggest any improvements to these provisions? 

Responsibilities of local authorities 

9. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? 
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If like other government measures for integration. LAs find their budgets reduced or on standstill then they are 
expected to respond even further this will be an effective reduction in support 

10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 

Authorities may find themselves liable for damages in negligence if advice or information is poorly provided 

11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers?  

Providers are already being squeezed and the temptation is to cut corners which lead to service issues. This 
makes it difficult for private providers to come forward if new to cover gaps in the demand structure. High 
quality providers will only come if it’s financially useful to them to come ( making a profit). Why cant LAs be 
given the capacity of acting as the franchise provider? 
 
s.3.1 Further says:" LA must promote the operation of the market within its area". Why? If markets are such 
perfect tools why do they need promotion? This is political interference. The markets so far have produced 
horrific abuses in care homes and private hospitals. This is not the way forward. It should be replaced by " LAs 
must regulate any private providers to ensure complicity with standards" 

12. Are the draft Bill’s provisions adequate to ensure that service users are protected in the event of serious 
market failure among providers? 

 

13. The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches.  Is the draft Bill successful in embedding this approach, or should other 
preventative approaches be adopted? 

Assessment and Eligibility for Social Care 

14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft Bill? 

9.10 Assessment: Bill does not state, but should, whether standard assessment instruments are to be used. 
Otherwise social workers' assessments will be subjective and opinion driven rather than factual.  
 
The issue of Capacity. This enters at the assessment stage, but the Bill does not make it clear whether the 
assessed person has the capacity to accept or refuse assessment. Capacity comes in much later in s.17, and not 
until s.28 is it defined as per Mental Capacity Act 2005. 

15. What are the best ways to increase the numbers of people identified as carers? What are the risks and 
benefits of placing a duty on public bodies to identify carers? 

There are already large number who work in the care sector but they are at the end of the working poor due to 
the failure to pay a living wage. The sector needs a package of measures which improve standards, training and 
wider respect for the mainly female staff. 

16. Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability? 
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17. The White Paper says that assistance with care and support needs will be subject to a reasonable charge. 
Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear?  

 

18. Are the arrangements for setting and enforcing national minimum standards for care and support 
clear?  What part should the new social care quality standards developed by NICE play in supporting local 
authorities in discharging their new market shaping duties?  

Care Planning and personal budgets 

19. Do the care and support plan provisions allow adequately for input from service users and carers?  

 

20. Does the draft Bill make adequate provision to help people achieve personalised care and support and 
to manage the payment process?  

 

21. The White Paper says that commissioning practices which put tight constraints on how care and 
support is provided - so-called ‘care by the minute’ - are unacceptable.  Does the draft Bill have a part to play in 
addressing such practices, and if so how? 

Adult safeguarding 

22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, 
and should these provisions be extended in any way? 

s.34 Safeguarding: a major issue, but the Bill seems to concentrate on financial abuse rather than physical/sexual. 
mention could have been made of the European Convention Article 3 in this connection. 

23. Does the draft Bill strengthen corporate accountability for neglect and abuse?  What would be the risks 
and benefits of creating a new offence of corporate neglect? 

There is already corporate manslaughter provision so this would be merely an extension of those principles 
which are already detailed 

Transition from children’s care and support services 

24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 

Discharge of hospital patients with care and support needs 

25. Does the draft Bill promote greater integration between health, social care and housing around hospital 
discharge?   

Sometimes there is more than one system of discharge from  hospital with  a number of social services 
departments and how they operate.  
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s.48 Aftercare under s.117 Mental Health Act 1983: I strongly disagree with the reduction of responsibility of the 
LAs for the provision of aftercare outlined in subs.1. There should be NO amendment of s.117 MHA'83. 

Health Provisions 

General 

26. What is your view of Part II of the draft Bill (health)? In your view, are there any omissions in this part 
of the Bill? 

Health Education England 

27. Are the powers envisaged in the draft Bill for Health Education England sufficient, especially in relation 
to long-term workforce planning? Does the draft Bill set out HEE’s powers clearly, along with its relationships 
with other bodies, especially the Local Education and Training Boards? 

Part 2: there is absolutely no need to construct a new bureaucratic quango of Health Education England for 
health including medical education. The present arrangements with local Deans works very well. There is a 
danger that the intimate knowledge of the needs of doctors in training will be completely lost to nin-medical 
bureaucrats. 

28. Are the proposed arrangements for the governance and accountability of HEE and the LETBs robust 
enough? 

 

29. Is the Government’s goal of greater integration within the NHS and with care and support facilitated by 
the HEE provisions? 

Health Research Authority 

30. Will the powers envisaged for the Health Research Authority be effective, and is there a risk of conflict 
between transparency in the publication of research results and patient confidentiality?  

Human Fertilisation and Embryology Authority and Human Tissue Authority 

31. What are the risks and benefits of the provisions in the draft Bill on the Human Fertilisation and 
Embryology Authority and the Human Tissue Authority?  

Part 3: I am suspicious of the desire to make the Health Research Authority an arms-length body "to protect its 
independence": phrases like this should always be inverted, when they come to make more sense, in other words, 
it will be more permeable to commercial interests. Also why end the Human Fertilisation and Embryology and 
the Human Tissue Authorities, which have done such sterling scientific work? I suspect a neo-conservative 
fundamentalist influence here. It is apparently up for further public consultation. 
 
January 2013 
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The Society of Later Life Advisers (SOLLA) 

The Society of Later Life Advisers welcomes the opportunity to to respond to the Joint Committee on the Draft 
Care and Support Bill’s call for written evidence This response is focused specifically on the role of local 
authorities in delivering adult social care, and in particular their responsibilities in relation to the provision of 
advice and information for people particularly those who are self-funders 

Advice and Information 

SOLLA broadly welcomes many aspects of this draft bill and in particular the references to the proposed duty for 
Local Authorities [LAs] to provide advice and information for those needing care and for carers themselves.  [It 
is assumed that this duty will extend to those who act on behalf of others through specific statutory means such 
as Powers of Attorneys however it would be helpful if this could be referred to expressly.  It would also be 
beneficial if current misunderstandings around confidentiality and data protection could be prevented from 
hampering access to appropriate advice] 
 
SOLLA welcomes the provisions of 2.[1] which requires that a Local authority must establish and maintain a 
service for providing people with information and advice relating to care and support for adults and support for 
carers. It is heartening to see that within S.3 a local authority must seek to ensure that the information and 
advice it provides is sufficient to enable adult to make plans for meeting the needs for care and support that 
might arise. 
 
The emphasis on advice and information is welcomed, however SOLLA considers that explicit reference should 
be made to the need to include within this term the requirement to ensure access to financial advice when 
making or planning for care needs. This should be appropriate independent financial advice. 
 
Appropriate independent financial advice would be that advice given by Independent Financial Advisers 
regulated by the Financial Services Authority [or the new regulatory body FCA] and who have both gained the 
necessary regulatory requirements for the provision of financial advice and in addition have gained the Later 
Life Adviser Accreditation [LLAA].  The LLAA is a specialist industry and consumer recognised accreditation, 
the acquisition of which demonstrates the adviser has above regulatory competence in the increasingly complex 
area of integrated and holistic planning around financial planning for later life. 
 
 Advisers need to be able to advise holistically across a range of advice areas if they are to ensure that they can 
help to maximise the benefit that an individual can derive from all of their assets. 
 
SOLLA does not believe that acquisition of the benchmark competence required to meet regulatory 
requirements e.g. CF8for Long Term Care and ER1 for Equity Release [or its equivalent] are sufficient. These do 
not test the ability of an adviser to integrate the knowledge required to achieve this qualification with other 
related areas of financial advice. Later Life Advice is an increasingly complex area where the consumer needs to 
have highlighted to them the wider implications of their decisions if they are to achieve good outcomes. This is 
tested within the Later Life Adviser Accreditation. Details of this accreditation can be found at 
http://www.societyoflaterlifeadvisers.co.uk/index.php?option=com_content&view=article&id=55&Itemid=139  
http://www.financialskillspartnership.org.uk/skills-resources/solla-later-life-adviser-scheme  
 
In particular it is important that self funders [those who fall outside of the Local Authorities funding criteria] 
should have clear guidance around all matters relating to the provision of their care including the options for 
funding it. Access to such advice significantly helps people to make the best use of all their assets.  This benefits 
both the individual in terms of the quality of care which might thus be available to them and the peace of mind 
that is gained by having some degree of certainty about their future.  
 
 Financial service providers have products which are designed to cover the cost of care fees at the point of 
needing care [Immediate needs Annuities].  SOLLA members are able to advise on these products suitability but 
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importantly, recognise that these solutions are not appropriate for everyone. SOLLA members anecdotally 
consider that these are taken as a solution in a relatively small number of cases.  Many people prefer instead to 
review their assets and the way that they are invested and/or consider how they might use the family home. 
 
 The crucial aspect of this decision making is that the individual is given access to a specialist adviser who is able 
to explain clearly all of their options and guide them towards an informed decision that is appropriate for them. 
This requires a skilled and experienced financial adviser who is able to understand the interaction of financial 
advice and welfare benefits with the options available through the interaction of health and social care. 
 
Transparency as to the charging base for such advice is important.  Where a Local Authority is involved in any 
form of signposting or referral to the public, there is an enhanced requirement for objectively clear and 
transparent charging procedures and a clear justification for the referral or commissioning of such advice. 
 
SOLLA works with a significant number of Local Authorities who have established varying forms of signposting 
and referral for people who need financial advice. These Local Authorities find that using a Not for profit 
organisation which is consumer facing and whose members have an industry recognised high level accreditation 
helps the Local Authority to ensure  both impartiality in their decision as to where to refer people to and is line 
with local authority governance principles. 
 
To refer to individuals or individual firms rather then an umbrella organisation that links them to a range of 
specialist financial advisers would lay open the Local Authority to potential legal redress if the organisation they 
chose failed to give appropriate advice and they were unable to justify why they had chosen that specific adviser. 
 
SOLLA welcomes the provision in Section 7[1] a with regard to the emphasis on prevention of care needs arising 
and the importance of early interventions to facilitate this SOLLA supports this and would recommend that this 
early intervention strategy should include a reference to incorporating access to advice and information 
concerning care funding at this stage 
 
The earlier advice is sought the more an individual can be empowered to plan and make decisions around their 
own care and funding priorities. It is also the case that there are more options available to an individual if they 
are able to plan ahead rather than have to make crisis decisions to try and stretch their finances to fund their 
care.  
 
The quality of the decision making and the consequent satisfaction with the outcome is also enhanced if advice 
is given and decisions made in a more measured, less stressful  circumstance than that which occurs when the 
need to plan and fund care arises unexpectedly. 
 
All these considerations support the underpinning principle of the bill that the individual’s well being should be 
a prime consideration. 
 
SOLLA considers that the best model for the provision of advice and information is if the Local Authority 
ensure that this is integrated so that the person seeking the advice has access to an initial “one stop “ access point 
with hand over to the appropriate care, housing ,benefit advice, legal advice and financial advice provider  . 
 
SOLLA does not consider that it would be appropriate for the Local Authority to provide these referred services 
as this may give the impression of lack of impartiality. They could provide in house information and helpline 
services although equally this could be provided by an external source.  
 
The importance in the decision as to service provision is that there should be sufficient emphasis on the 
importance of training for those who deliver the information services so that they are able to provide a 
consistent approach to information and signposting or referrals. 
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SOLLA has worked with numerous Local Authorities who provide in house information and also with those 
who refer to external information services such as FirstStop.  The common denominator for success has been the 
provision of adequate training for those who are the first point of information. 
 
Last Year SOLLA worked with West Sussex County Council to establish the CareWise  programme 
This is being used as a template for other Local Authorities in their provision of advice and information. 
In January 2013 SOLLA established an initiative with FirstStop to deliver advice and information to older 
people, their families and carers see here 

Deferred Payments 

SOLLA supports the opportunity this bill provides to improve the current system of deferred payments. The 
universality of access to a deferred payment scheme is welcomed.  The current system is subject to huge 
vagrancies in application and interpretation by Local Authorities leading to a “post code” lottery of acceptance.   
 
However the draft bill provides for LAs to be able to charge interest from the point at which the individual is 
given the loan. This is a significant departure from the current system where interest is not charged until 56 days 
after death [or the person no longer needs care] 
 
Allowing an LA to both place a charge  on a the property and for this charge to incur interest means that it is 
imperative that anyone entering into such a scheme has access to specialist independent financial advice. In 
SOLLA’s view it would not be acceptable for a LA to provide this advice as this would offend all principles of 
impartiality, given that the LA may gain a benefit from the scheme. 
 
[It is important to clarify here that SOLLA cannot comment specifically on the extent of this benefit as there is, 
understandably, currently little information regarding the process for determining interest rates, property 
valuations and repayment terms]. 
 
The implementation of this scheme should include a mandatory obligation on Local Authorities to give written 
information on the benefits of taking independent financial advice.  Consideration should be given to the option 
of making it a mandatory duty to ensure financial advice is taken as to the financial alternatives. However with 
the new charging structure implemented by the Retail Distribution Review consideration must be given as to the 
appropriateness of requiring people to incur costs for the financial advice.  
 
It is for this reason that SOLLA would suggest that this option may not be viable.  Consideration of the 
alternatives will require the financial adviser to have specialist knowledge of all related financial advice areas 
including equity release plans.  SOLLA advisers are required to have the industry qualification ER1 [or 
equivalent financial services qualification] as a prerequisite for applying to attain the Later Life Adviser 
Accreditation. 
 
Financial Abuse 
 
SOLLA also welcomes the recognition in section 23[2] of the need to establish procedures and systems for 
identifying and investigating financial abuse. The vulnerability of some older people both physical and in terms 
of mental capacity means that financial abuse is a significant problem. It is important that all advisers have an 
understanding of the signs that may be indicators of potential abuse and that they are aware of the appropriate 
mechanisms for reporting this. 
 
Conclusion 
 
SOLLA welcomes the main principles of the Draft Care and Support Bill as they relate to the provision of advice 
and information for those needing care, their families and carers. SOLLA would welcome the opportunity to 
submit oral evidence or have further input if called upon to do so.  
 
January 2013  
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St. James’s Place Wealth Management 

 
1. St. James’s Place Wealth Management is pleased to have the opportunity to respond to the Joint 
Committee on the draft Care and Support Bill. 
 
2. St. James’s Place is the leading provider of Wealth Management advice in the UK, with around 2,000 
advisors around the country and around £32 billion of assets under advice. We are an FTSE 150 company, with a 
market cap of £1.7 billion.  
 
3. In the Long Term Care space we are the largest single advisor in the UK measured either by sales of 
Immediate Needs Annuities circa £19 million in 2012, or by number of advisors, 400 with CF8 and having met 
our own additional accreditation process.  
 
General Views 
 
4. We welcome the publication of the Draft Care and Support Bill and the recognition by Government 
that there is a widening gap between the care people require and their ability to pay for it. While the proposals in 
the draft Bill are ambitious in terms of meeting care needs, and supporting those in the later years of their life, 
the lack of clarity on funding serves to undermine the proposals. Increased life expectancy has resulted in an 
aging population and inevitably soaring social costs; the need to find sustainable methods of paying for care 
must be faced, in conjunction with the fact that the “no cost option” does not exist. These factors lead to the 
conclusion that a public private partnership is essential.  
 
5. We do not believe the draft Bill makes it sufficiently clear, that local authorities should provide access 
to information for self-funders, which was a key recommendation in the Dilnot Report. Education is essential; 
we know that clients fail to plan in a number of areas of life when information is not available.  
 
6. In the area of funding for care the public are, by and large uninformed, and therefore even less likely to 
plan for the future. This is born out on the basis that only 7% of self-funders entering into care homes in 
2009/2010 received any form of financial advice; the lack of which contributed to over a quarter of them running 
out of money and having to fall back on the state, at the cost of over £1 billion* in England and Wales alone.  
 
7. This is not only unnecessary in the majority of instances, but its impact goes well beyond the financial 
for the individual concerned. The public need to be informed, to  give them a chance to prepare for the costs of 
care, and local authorities should have a clear statutory responsibility to ensure that those at point of need not 
only receive care assessments and support, but also good quality financial advice.  
 
8. This advice should not simply relate to funding the cost of care through such products as Immediate 
Needs Annuities, but also deal with financial products such as equity release for those looking at domiciliary 
care, ensuring they are receiving all non means tested benefits, as well as issues such as Wills, Lasting Powers of 
Attorney, investment risks in later life as well as advice for carers. 
 
* Local Government Information Unit 
 
Responsibilities of local authorities  
 
Questions 10 
 
What are the risks and benefits of the duty of local authorities to provide advice on adult care and support? 
Are they the same for the duty to provide information? 
 
9. There has to be a strong case that local authorities are ideally placed to provide advice on adult care and 
support. The Bill sets out the process for needs assessment and allocation of personal budget, and it is difficult to 
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see how any party, outside of providers dealing with individuals who are solely self-funders, will be better placed 
to provide advice. 
 
10. With the exceptions of those risks that come about through a lack of central funding there is also a risk 
from the application of the Dilnot proposals. Even if the cap is to be extended to £75,000 – as has been widely 
reported - this figure is based upon a local authority assessed need. In practice for a very large percentage of 
individuals their perception of their own need will be a great deal more than that estimated by the local 
authority, and on this basis the figure for the actual cost of care before the cap comes into force will far exceed 
£75,000. This will not only put further financial pressure on local authorities, but it is likely to lead to further 
accusations of a post code lottery.  
 
11. The duty to provide advice on care and support is not the same as the duty to provide information; at 
least it is not the same as providing information in respect of financial advice. Local authorities are not in the 
position to provide financial advice, but they should have a responsibility to ensure financial advice is available, 
and more specifically to whom individuals should be referred for such advice. 
Assessment and Eligibility for Social Care 
 
Question 16 
 
Do you consider that variable local authority charging regimes for services are compatible with national 
eligibility criteria and any future funding changes involving capping individual financial liability? 
 
12. Our observation here stems from our issues with the principle of capping, not necessarily the principle 
of capping itself, but the need for individuals to understand what a cap would mean for them.  
 
13. The cap as outlined by Dilnot is accumulated at a rate of the value of a local authority assessed need, 
and not based on how much an individual may spend on their care. The implications of this are best illustrated 
with an example.  
 
14. Let us assume that the local authority rate for a care home which matches the individuals need, with 
nursing, is £450 per week, plus registered nursing contribution. If you deduct the accommodation cost of £192 
(proposed at a maximum £10,000) per week from the £490 it leaves £298 per week, which is the value of care 
that would accrue against the £75,000 cap.  
 
15. Consequently, if an individual were in a care home paying the average fees for a UK care home, with 
nursing costs of circa £700, plus registered nursing care contribution per week, the individual would be accruing 
against the cap at a rate of £298 per week. This would mean it would take over four years and ten months to 
reach the cap by which time the individual or their family would have spent over £170,000 on care. Further, 
from the point the individual receives £298 per week from the state they would still have to find around £400 per 
week from their own resources.  
 
16. Capping in principle is not wrong, but the system needs to be clear, transparent, and individuals need 
to have good access to information and be encouraged to plan. It is clear that there is a role for private sector 
providers in providing access to good quality advice that allows people to understand their position and make 
best use of their assets. 
 
January 2013 
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Standing Commission on Carers 

 
Introduction to the Standing Commission on Carers 
 
The Standing Commission on Carers (SCOC) warmly welcomes the opportunity to contribute to the current 
consultation on the Pre-Legislative Scrutiny stage of the draft Care and Support Bill.  
 
 The Department of Health established the Standing Commission on Carers in December 2007 at the request of 
the Prime Minister. The Standing Commission is an independent advisory body, providing expert advice to 
Ministers and the Carers Strategy Cross-Government Programme Board on progress in delivering the National 
Carers Strategy (a ten year Strategy published in 2008 and refreshed in 2010) and on other policy issues relating 
to carers and support for their roles. In 2009, the Standing Commission was formally constituted as a Non-
Departmental Body, with Chair and members appointed by the Appointments Commission.  Dame Philippa 
Russell has chaired both stages of the Standing Commission’s development and current role. 
 
The long-term vision of both the National Carers Strategy and the Standing Commission on Carers’ is that: 
 
‘By 2018, carers will be universally recognized and valued as being fundamental to strong families and stable 
communities. Support will be tailored to meet individuals’ needs, enabling carers to maintain a balance 
between their caring responsibilities and a life outside caring, while enabling the person they support to be a 
full and equal citizen.’ 
 
The Census (2011) suggests that there are approximately 6 million carers in Great Britain (around 5.2 million 
carers in England and Wales and almost 500,000 in Scotland).  58% of carers are women, 42% men.  68% of 
carers care for up to 19 hours a week, 11% for 11-49 hours and 21% for 50 or more hours.  Over-65s account for 
a third of all those carers providing more than 50 hours a week. 58% of carers are obliged to give up employment 
because of caring responsibilities, with a corresponding number reporting a range of health problems relating to 
their caring roles.  Increasingly carers are themselves micro-commissioners of services (via personal budgets or 
as self funders) as well as direct providers.  With changing demography and family structures, there is an 
increase in the number of families with multi-generational (and sometimes distance) caring roles.  
 
The contribution of carers is vital to the delivery of both health and social care and to the wider economy and 
the Standing Commission on Carers warmly welcomes the Draft Care and Support Bill, with its welcome 
emphasis on parity of esteem between carers and those they support. We recognize that the Care and Support 
Bill offers a unique opportunity to ensure that modern social care and support are fit for 2lst century ambitions 
and lifestyles. We also acknowledge the challenges inherent in developing a system of social care and support 
which sets out both entitlements and mutual responsibilities and is in effect co-produced with local citizens and 
their communities. The Standing Commission on Carers is keen to make a constructive and ongoing 
contribution to this agenda of change and to the achievement of the ambitions within both NHS and social care 
reform for high quality services which maximize independence and achieve the best possible outcomes for both 
users and carers. 
 
We have responded to the key questions posed by the Joint Committee below. 
 
 Introduction: Part One of the Bill – Care and Support 
 
The Standing Commission on Carers warmly welcomes the publication of the Draft Bill and the extended 
consultation process (including Pre-Legislative Scrutiny) to ensure that the Bill is as fit for purpose as possible 
when it goes before Parliament. We particularly welcome the emphasis on well-being and outcomes, thus 
moving the legal framework for social care beyond the Beveridge concept of a safety net towards a wider and 
enabling definition of  social care which promotes life chances and supports maximum independence and 
‘ordinary lives’ wherever possible.   
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In particular, we welcome the formal recognition in English legislation of the principle of parity of esteem 
between carers and those they support. With demographic change and improved medical care, support for 
carers (and recognition of their own rights and needs as citizens) must be seen as integral to the legal 
frameworks for both social care and the NHS.   
 
We agree with one group of carers who described the Draft Bill as representing a: 
 
 ‘quiet revolution in the way in which carers and disabled and older people are supported by both the public sector 
and local communities in order to have better lives and to achieve their own potential as equal and valued citizens.’ 
 
We recognize that primary legislation on its own cannot achieve the wide range of outcomes intended by the Bill 
and hope that there will be an equally full and open engagement with key interest groups once the Bill has Royal 
Assent and work begins on secondary legislation, regulations and guidance. 
 
We have set out comments out below in chronological order for ease of access. We are of course very happy to 
provide supplementary information on any points raised, if so required. 
 
Question 4:  Duty on Local Authorities to promote an adult’s well-being   
 
 We strongly support Clause I, which for the first time lays a general duty on Local Authorities to promote an 
adult’s well-being. We are particularly pleased that this not only covers physical, mental and emotional well-
being but also covers participation in work, education and training and social and economic well-being.  We 
regard the new focus on work and economic-well-being (which goes beyond the original Law Commission 
proposals) as particularly important, given the increasingly long-term impact of caring on many families.   
 
We are aware that there are limits on the extent to which well-being can be explored and interpreted on the face 
of the Bill and hope that it can be further discussed in guidance in the context of well-being and quality of life 
not only of the person needing care and support but also of the family members or friends contributing to that 
care and support..   
 
However, we have a number of specific points with regard to Clause I, namely: 
 
a) We would welcome clarification at the start of the Draft Bill that the term ‘adult’ includes both carers 
and users of services. Although clarification is given in subsequent clauses, we feel that the ‘parity of esteem 
between carer and user’ should be set out at the beginning of the Bill, in Clause I, to avoid any possible 
misinterpretation of the use of the term ‘adult’. 
 
b) We consider that Clause 1(2)(f) with regard to ‘domestic, family and personal relationships’ should 
receive greater emphasis.  Good quality care and support must not only meet the needs of the individual 
concerned but also safeguard and support family relationships and the circumstances within which care and 
support are delivered. This point could be addressed (and further explored) in guidance. 

 
 
c) In Clause 1(3) (e) we would like to see reference to the impact of the illness, disability or condition 
rather than a focus on direct involvement in caring. We note that some illnesses, disabilities or conditions may 
have very different implications for the families of those affected and for the level and complexity of their caring 
roles. 
 
d) In the same clause, we would like see an amendment to say ‘the importance of achieving a balance 
between the adult’s and young people well-being and that of any friends or relatives….’ 
 
e) We would also welcome a specific reference to the carer’s own health and well-being and the need to 
prevent such ill health in the future. This could be further explored in guidance although we would welcome a 
strong acknowledgement on the face of the Bill. 



Draft Care and Support Bill     619 
 
 
 

 
 

 
Question 6 and 24:  Benefits and problems of Bill’s focus on adult carers – and transition 
from children’s care and support services and young carers. 
 
We recognize that children and young people will need different levels of care and support and related 
safeguarding arrangements as compared to adults. However, we are also very aware of the importance of 
ensuring smooth transitions between adult and children’s services (for example when a parent carer of a 
disabled child becomes the carer of a disabled adult) and in the management of situations as with young carers 
when adults and children or young people are both affected within a single caring situation.  
We set out some of our concerns below: 
 
a) Clause 39: We are concerned that there appears to be a different test for triggering an assessment of a 
child’s or a parent’s need for care and support as compared to the assessment of an adult. In the case of the 
former, the assessment must be requested, whereas in the case of adults and adult carers, the local authority has 
a duty to consider assessment when it considers that there might be a need. We are aware that this issue arises 
because of the transition process between children’s and adults’ legislation and feel that the appearance of the 
likely need for care and support should be an adequate trigger in both cases. 
 
a) We also note that there is also an additional and higher test for young carers and their parents 
inasmuch as the young carer or a member of his or her family must be receiving services under Section 17 of the 
Children Act 1989.  Many young carers will not be receiving services under Section 17 of the Children Act but 
will be supporting parents whose care and support, if any, will be provided under current adult social care 
legislation, eg the Chronically Sick and Disabled Persons Act.  
 
b) Although the draft Care and Support Bill is concerned about adult social care, with the Children 
and Families Bill considering issues relating to young carers and parent carers, we would hope that there 
could be clarity and consistency across both pieces of legislation with regard to definitions of who is a carer. 
We note that the Children and Families Bill also uses the term ‘carer’ to apply to people with caring roles who 
are not the parent of the child or young person in question.  
 
‘[a carer] in relation to a child in need, means a person, other than a parent, who is providing care for the child 
whether or not under or by virtue of a contract or as voluntary work.’  
 
However, in adult social care, the term ‘carer’ defines someone (not necessarily a relative) who is providing 
unpaid care and support to another person.  Many families (and members of the wider community) are 
confused by the term ‘carer’, which is frequently confused with ‘care worker’. We hope that guidance will clarify 
definitions (we note that many parent carers and young carers will move on to caring roles in adult life. 
Therefore definitions in terms of potential care and support needs are also important).   
 
c) Clause 43: continuity of services under Section 17 of the Children Act 1989: We welcome the 
intention to ensure continuity between children’s and adult services for young disabled people.  However, we are 
unclear as to the length of time for which a Local Authority might be able to continue making provision for 
young people after the age of 18. The Children and Families Bill offers continuity up to 25, but many young 
people would not wish to continue receiving a service designed for a child well into their early adult life. We 
hope that Clause 43 can set clear parameters not only for continued delivery of children’s services until adult 
provision has been agreed, but also for joint working between adult and children’s services to ensure a planned 
transition. 
 
b) Clause 42 (8 and 9): Raising expectations about the life-chances of young carers: We welcome the 
expectation that the young carer’s assessment must include whether the young carer is able and willing to 
continue caring and also the requirement that any assessment must have regard as to whether the young carer 
works or wishes to work or is participating in (or wishes to participate in) education, training or recreation. 
These requirements, analogous to the duties in adult carer assessments, should encourage more proactive 
planning in recognition of the importance of ensuring good outcomes as the young carer moves into adult life.   
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In this context, we hope that the focus of an assessment of a young carer will be similarly outcome-focused 
to that of an assessment of an adult. The Carers Strategy ‘refresh’ (2010) rightly expects that young carers 
should be able to achieve their full potential and have the same opportunities as other young people with regard 
to education and training, future employment, relationships and family life. In achieving this goal, young carers 
should not of course be expected to carry out unreasonable levels of care or inappropriate caring tasks.  
 
There has been widespread welcome for the Government’s significant steps in strengthening the rights of adult 
carers within the Draft Care and Support Bill. We hope that young carers’ rights and roles will be similarly 
strengthened and that there will be compatibility between the Draft Children and Families and the Care and 
Support Bills. In particular, we hope that we can use this significant opportunity to raise the concept of whole 
family preventative approaches in both Bills to ensure that young carers do not undertake inappropriate levels of 
care and that whole family assessments and care planning maximize quality of life and achieve outcomes to the 
benefit of all concerned.  We also note that many young carers will over time become young adult carers and 
longer term planning for the whole family will be vital for their well-being during and beyond this transition 
period. 
 
Question 10: The duty on the Local Authority to establish an information and advice 
service 
 
We warmly welcome the new duty on Local Authorities to establish information and advice services. High 
quality information and advice are at the heart of any personalized service and, as our own fact finding visits 
have demonstrated, many carers find themselves unable to make good decisions or to identify appropriate care 
and support because they cannot easily access the information, advice and advocacy in some cases needed at the 
time in question. 
 
With regard to this Clause, we have a number of points to make: 
 
a) We gather that the provision of information and advice is intended to also include advocacy. We 
would like this to be made explicit. 
 
b) We would also welcome a reference to brokerage services. In many cases families will be uncertain 
about the use of direct payments or personal budgets without assistance in accessing their preferred option and 
in agreeing the arrangements for its use (and for any financial issues entailed). The Standing Commission’s 
recent fact finding visits have clearly demonstrated the value of a robust brokerage service (often provided 
through the voluntary sector) in enabling carers to make sensible choices about care and support options. 
Importantly, we note that the availability of brokerage services for those who want them encourages both 
positive and proactive attitudes towards personal budgets and direct payments and better use of mainstream 
community assets.  
 
c) We welcome the specific inclusion of self funders (the numbers of which are likely to increase 
substantially over the next decade). We would hope that information and advice will be seen as a service 
universally available to all potential users and carers (in effect to local communities) and quite separate to any 
local arrangements around eligibility for support. We note the potential cost to both the local authority and the 
NHS if self funders make poor choices about care services, with early admission to care homes or in some cases 
family breakdown.  
 
d) We note that the Local Authority may delegate the information and advice functions and may also 
combine with another Local Authority to offer a combined service. We acknowledge the concerns that have 
been expressed about the need to balance local authority responsibility for delivering a comprehensive service 
with ensuring the independence of that service from the local authority itself as commissioner and in some cases 
provider. We recognize that many of the best information and advice services currently available are managed 
through the voluntary sector, eg through Carers Resource Centres,  Centres for Independent Living, the Carers 
Trust and others. Many of these services are already commissioned by the local authority, in some cases in 
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partnership with the NHS. The delegation of information and advice services to such bodies may well represent 
the most efficient (and cost-effective) way of empowering both carers and users to make the best decisions about 
care and support. Hopefully community based information and advice services may also encourage much earlier 
identification of carers and enable them to access preventive services. 
 
e) We also hope that regulations and guidance will specify the range of information, advice and 
advocacy functions expected in the new service to ensure that delegation, if it occurs, is accompanied by 
sufficient funding to achieve the ends envisaged. We have no doubt about the value in both human and 
financial terms of good information and advice, but we also note that there are resource implications if a service 
is to be fit for purpose and sustainable.  
 
f) Clause 2(2): As currently drafted, we note that the focus of the information and advice service appears 
to be on access to actual services and ensuring safety. These are of course prime areas of concern for carers, but 
we would also like to see this section of the Bill strengthened in order to recognise the importance of prevention. 
In the spirit both of the Carers Strategy ‘refresh’ and other areas of the Bill, we would welcome an additional 
sub-section along the lines of: 
 
(x) How people can help to prevent the need for care and support from developing and thereby increase the 
scope for rehabilitation and maintenance of maximum independence of the person needing care and 
support in the home and local community.’  
 
g) We would welcome clarification as to whether Local Authorities will be able to charge for 
information and advice services. We hope that information and advice will be provided as a universal service 
but could see charging for such services as a potential disincentive to both users and carers. We assume that 
Local Authorities would not normally seek to impose specific charges for these services. However, we could 
envisage delegated information and advice services potentially leading to charging if the contract was with a 
commercial provider. 
 
With regard to Question 5 (integration of care and support with housing), we note the importance of 
information and advice on housing options for older and disabled people. The provision of a stairlift and often 
minor adaptations to an existing home may eliminate the need for personal care and support. Similarly 
information on sheltered or accessible housing options can transform lives. We hope that guidance will 
encourage local authorities to work with and support the growing number of voluntary sector housing advice 
services. We also note the potential of personal budgets to assist with costs of equipment (including telecare or 
telehealth) or small home adaptations. These practical resources may not only reduce the level of care on the 
family, but they will very importantly maintain maximum independence and confidence in the person needing 
care and support.    
 
Creating accessible homes and funding home improvements: Remaining in your own home for as long as 
possible is a high priority for the majority of people needing care and support and their families. However, many 
older people will find this problematic without investment in adaptations (grab rails, downstairs showers, ramps, 
stairlifts etc.). If local authorities are expected to ‘do more with less ‘ and if (as is clearly the case) we are going to 
see more self funders, then local authorities could be usefully encouraged to consider how they might help those 
self funders release capital from their often fixed assets in order to fund adaptations and home improvements 
themselves. We emphasize this point because many families, albeit asset rich, are income poor. Currently 
financial services in the UK (unlike in our EU counterparts) discriminate heavily against older people. It is 
impossible for carers or users to get bank loans, even for modest amounts, if they are 75 or over (even if income 
and house values could easily support such a loan). We have in the past seen some local authorities introducing 
loan schemes for adaptations as a preventive strategy. Interest is charged at an appropriate rate and in some 
cases the loan is taken as a charge on the value of the house. The investment reduces the need for care and 
support in many cases and avoids premature admission to residential care. We would welcome encouragement 
for more ‘self-help’ initiatives of this kind.  
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With regard to this new duty, we also that guidance will encourage local authorities to see information and 
advice as important preventive services. Historically access to social care and support has often been crisis 
driven with opportunities for earlier low-level support missed. Demographic change means that not only will the 
number of carers increased. They are also likely to be caring for longer. Hence high quality information and 
advice will be vital to avoid expensive breakdowns in care and d support.  
 
Question 11:  Duty to promote diversity and quality of provision of services 
 
 We welcome the new duty on Local Authorities to promote the efficient and effective operation of a market in 
services for meeting care and support needs. The spirit of personalisation focuses on choice and control, which 
must entail a key role for Local Authorities in ‘market shaping’ in order to ensure the availability of a range of 
high quality services in the area.  
 
We have several points with regard to this duty, namely that: 
 
a) The duty set out in Clause 3 is crucial to the effective delivery of the information and advice services 
required in Clause 2.  Therefore we hope that the guidance will encourage Local Authorities to be proactive in 
creating local Market Development Fora in partnership with providers across the public, independent and 
voluntary sectors and with user and carer interest groups in order to explore and encourage local options for 
development. We have seen the effectiveness of such Fora in a number of areas and we note that carers 
themselves are keen to work in partnership with the Local Authority and providers in ‘market shaping’ for the 
future. 
 
b) With regard to future guidance, we also note that carers (and users) will themselves be micro-
commissioners as Local Authorities move towards greatly increased take-up of personal budgets and direct 
payments.  Therefore we would like encouragement right from the start to include them as key players in 
developing and promoting an effective and efficient market for care and support at a local level. 
 
c) Clause 3(2)(b):  With reference to the requirement for Local Authorities to consider likely future 
demand for services, we would welcome encouragement to use the JSNA as a means of measuring both current 
supply against demand and anticipating likely future patterns of demand for care and support. 
 
d) Clause 3(2) (d):  In this context, we would have welcomed a requirement analogous to that set out in 
the Childcare Act 2006 and the Social Care (Local Sufficiency of Supply) and Identification of Carers Bill to 
encourage Local Authorities to not only develop a local market but also to monitor the match between supply 
and demand in their areas and thereby to also seek continuous improvement in quality and availability. 
 
e) The requirements set out in the Childcare Act 2006 have been widely regarded as fair and effective and 
have certainly improved the range and availability of care for parents of disabled children. We hope that 
guidance will encourage prospective approaches to market shaping and development. 
 
Question 13: Developing an ‘asset based’ approach within the Care and Support Bill 
 
We welcomed the intention to ‘promote support within communities’ as set out in the White Paper and the 
linked proposal to consider ‘asset-based approaches’ to encourage better use of community support and 
resources rather than more traditional models of care and support wherever possible. However, we do not think 
that the Bill at present goes far enough in supporting a shift from a traditional care management system to one 
which is ‘asset based’ and focused more on individual choice, empowerment and control.  
 
We recognize that at present we have a complex system, with responsibilities, eligibility and access to services 
resting variously on the state, the community and the individual. The personalization agenda offers the 
opportunity to look more widely at how we interpret care and support and how we can provide much earlier 
support to enable carers and users to: 
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a) Find innovative ways of using local mainstream resources (for example volunteers, time-banking, 
community and leisure services); 
 
b) Have access to information and advice in order to make sensible choices; 
 
c) Develop the confidence and resilience to ‘do things differently’ through seeing care and support as 
positive and proactive rather than services provided only on a deficit model. As one carers’ group said on a 
recent Standing Commission Fact Finding Visit, ‘the present system rewards you for failing. You have to prove 
you can’t cope rather than starting from the perspective of how to ensure that you can cope and feel in charge of 
your life and that of the person you are looking after.’ 
 
d) The same carers’ group suggested that ‘we have to shift the system away from proving eligible need (and 
thereby often needing to exaggerate problems) towards more proactive planning. That planning should and could 
involve exploring how you can still continue to enjoy the things you used to, still go to work etc. but it is likely to 
involve much more flexibility and much more contact with your local community. The planning must be followed 
by a record of intentions and the start of a care pathway, setting out what you want to achieve and the steps for 
achieving it.’  
 
In effect, we need to look more broadly at how we interpret ‘well-being’ and what we mean by ‘assessment’. We 
suggest that three tests for a broader asset-based approach towards assessment and care planning should include: 
 
• The ability to live daily life in safety and with dignity 
• The ability to maintain relationships with family and friends (ie to enjoy family life) 
• To engage with the community as an active citizen and to pursue and sustain employment if so 
desired. 
 
Whilst we recognize that there will always be a need for a statutory assessment system in some cases, we hope 
that guidance will encourage a broader asset-based approach for the wider range of carers and those they 
support. In this context we also hope that guidance will encourage links with public health (through the Health 
and Well-Being Boards and the JSNA) and with the wider range of health and educational facilities in the local 
community. We see proactive ‘asset-based’ strategies as key to providing much earlier and preventive 
intervention and support and crucial to improving take-up of (and confidence in) personal budgets.    
 
Questions 14-18: Assessment and Eligibility for Social Care 
 
We strongly support the proactive focus on outcomes within the proposed assessment arrangements 
(Clauses 8 and 9) and the need to consider whether any care or support provided will assist in achieving 
these specified outcomes. 
 
We particularly welcome: 
 
a) The removal of the requirement for the carer to request an assessment and: 
b) The removal of the requirement for the carer to be providing substantial and regular care. 
 
However, we have several comments to make:   
 
a) We note that Clause 8(1) sets out a number of examples of what may be provided to meet assessed 
needs. We recognize that this list is not intended to be comprehensive and anticipate that this will be further 
developed in guidance.  However, we suggest that transport (often key to personalized options for care and 
support) and equipment should be added in guidance if not on the face of the Bill. With the emphasis on 
personalization and on community participation within the Bill (and related ambitions for the future of social 
care), we see transport as a core service. Although we give transport and equipment as examples of potential 
responses to assessed needs, we anticipate that regulations and guidance will clarify and further expand the 
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interpretation of Clause 8, given the importance of encouraging a more diverse range of personalized solutions 
to care and support.   
 
b)  With regard to Clause 9, we note that the term ‘assessment’ is often widely interpreted and, in some 
cases, is little more than a short conversation. Although we recognize that some assessments will be shorter or 
indeed more focused than others, we are concerned that assessments should be appropriate (and proportionate) 
to individual and family needs and robust enough to ensure good outcomes. We note the Penfold Judgement (R 
v. Bristol ex parte Penfold, 1997-8). The Penfold case established the principle that an assessment must properly 
consider all of the individual’s needs, with the Court holding that ‘assessment cannot be said to have been 
carried out unless the local authority has fully explored the need in relation to the services it has the power to 
supply. In some cases this exercise will be simple, in others more complex.’  
 
c) Delegation of assessments: If, as is proposed, a Local Authority decides to delegate some of its 
assessment functions, then we hope that regulation and guidance will ensure that any assessments must give 
proper and proportionate consideration of both the individual and family in question and the assessor should be 
suitably qualified and experienced. In our recent fact finding visits, we have noted a number of initiatives to 
provide early ‘triage’ assessments through a carers’ centre or similar voluntary organisation, with the ability of 
the ‘triage’ assessors to provide immediate low levels of support. These delegated first-tier assessments and their 
responses are funded via the local authority (sometimes in partnership with the NHS) and not only give a rapid 
response to expressed need but also appear to reduce demands for more formal procedures. However, the local 
authority retains overall responsibility and carers can request a second tier carers’ assessment if they so wish. We 
hope that the guidance relating to the Care and Support Bill will encourage similar partnerships (recognizing the 
resource implications for such delegated responsibility). 
 
d) Clause 10(3) defines a carer but does not make reference to ‘support’.  Many carers of young adults (eg 
with a learning disability) provide considerable emotional and practical support as a key element in their caring 
roles, in addition to ‘hands-on’ physical care. Such support may be vital in terms of maintaining independent 
living and minimizing dependence on paid services, eg help with financial issues, planning and shopping for 
food, transport or assistance with mobility and in many cases the management of a direct payment or personal 
budget..  
 
e) Clause 10(6): Understanding the impact of caring: We welcome the requirement in 10(6) that the 
Local Authority should so far as is feasible not only consult the carer but also any person whom the carer asks 
the Local Authority to consult. We consider this particularly important in the context of Clause 10(4) when the 
carers’ assessment should include an assessment of whether the carer is able and will continue to be able to 
provide care and whether they are willing and will continue to be willing to do so.   
With a new focus on well-being and outcomes throughout the Bill, this requirement is particularly important 
because of the long-term nature of many caring roles and the potential impact on wider family members. In 
particular, we note the implications of the improved life expectancy of people with learning disabilities and the 
emergence of a group of carers who will have had life-long caring roles which extend into their own old age and 
potential fragility. We hope that guidance will consider this sub-section with regard to succession planning for 
older carers and also planning for a time when a carer’s own health or disability may preclude continuing care at 
its present level.   
 
f) Within this Clause 10, we would like to see a specific reference to ‘the impact on the carer of both 
commencing and continuing to provide care and support.’ We see the acknowledgement of the potential 
impact of caring as crucial both in any initial assessment when the carer assumes a caring role and also with 
regard to the sustainability of this role. As noted above, we note that many carers now provide care and support 
over decades because of improvements in medical care. 
 
g) Family-focused assessment:  We warmly welcome the new requirement that a Local Authority should 
have regard to the needs of the whole family around the person for whom an assessment is being carried out. 
With regard to Clause 12(3), we also welcome the proposed new ability of a Local Authority to integrate an 
assessment of both the person needing care and support and the carer.  We recognise that both parties must 
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agree to this proposal, but are convinced that it will greatly assist many families and improve the well-being of 
carers in particular.   Because of demographic change and the rise in distance caring, many people needing care 
and support (in particular older people) may receive care from several carers, often living at some distance.  We 
fully accept that at times the views of the user and the carer or carers may differ. However, we also believe that 
good information, appropriate advice and advocacy if required, will resolve most difficulties and will also make 
best use of available resources.  
 
h) In many European countries, family conferencing arrangements have been developing to take account 
of the greater complexity of 2lst century families and the importance of mutual understanding about reciprocal 
roles and responsibilities. We also note the Whanau system293 used in New Zealand when multiple family 
members may need to be involved in assessment and care planning. We are aware that these issues need 
exploration in secondary legislation and guidance, but flag them up now because of their importance in any 
major development in assessment for care and support.  
 
i) Strengthening the whole family approach for young carers:  We note that the ACDS, ADASS and 
Children’s Society Memorandum of Understanding (Working together to support young carers and their 
families: a template for a local memorandum of understanding between Statutory Directors for Children’s 
Services and Adult Services) is clear that identification of inappropriate caring by young carers is a matter for 
assessment, which in turn makes the current higher test for assessment for young carers problematic. The same 
Memorandum of Understanding acknowledges the importance of whole family assessment and support for 
young carers to enable the family to function well. In line with the Government’s emphasis on prevention within 
the Care and Support Bill, we hope that the current complex legal framework and inconsistencies for young 
carers can be clarified and that guidance will further develop the concept of whole family assessment and 
engagement in the best interests of young carers.  
 
However, we also hope and commend that the principle of whole family assessments should be applied more 
widely and warmly welcome the growing support for the concept of whole family approaches and joined up 
assessments and care planning. In particular, we would welcome the inclusion of a Whole Family Pathway or 
whole family assessment process within guidance and regulations as appropriate. This is to some extent 
provided for already in Clause 12, but we feel this could be strengthened.  
 
Question 15: Identification of carers  
 
a) We recognize that the first opportunities to identify carers will often occur within the NHS and with 
GPs in particular. We have been greatly encouraged by the RCGP’s proactive work in this area and by the 
increase in numbers of carers on GP registers, together with the development of Carers Champions in many 
practices. We have also seen some very positive partnerships between the local authority and primary care 
services in their area, with GPs able to refer carers to local voluntary organizations for early information, advice 
and in some cases a direct service. We hope that guidance and regulations will encourage such partnership 
arrangements and thereby ensure that carers are better informed and supported right from the start.  
 
b) In this context, we see the new duty on local authorities to provide/facilitate the provision of 
information and advice services as particularly important. At present many carers simply see no point in 
discussing their role with any professionals because they assume there is no support available. A good 
information and advice service should encourage and empower carers in acknowledging their role and in 
knowing how to access support (whether self funded or not). If that information and advice resource is well 
developed and publicized, carers are likely to come forward. In this context, we want to emphasise the 
importance of information and advice as preventive services, often enabling carers to identify low-level 
mainstream support and maintaining ordinary life for as long as possible.  
 

                                                       
293 An example of the Whanau Ora Pathway is given on whanauora@tpk.govt.nz.The products of the Ministry of Social Development Task 

Force on Whanau are available via whanauora@msd.govt.nz 
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c) Health and Well-Being Boards (and of coursed the JSNA) already give new opportunities for joint 
working in order to identify areas of need in the local population – both the Care and Support Bill and the NHS 
legislation/Mandate constitution encourage greater integration and co-production and hopefully carers will be 
identified and recognized as proactive partners in the new outcome focus of both health and social care. 
 
d) A new family focus in assessment (and the Bill’s introduction of parity of esteem between carers and 
those needing support) should enable local authorities themselves to probe rather more deeply than at present as 
to whether there is a family carer around. The Bill, by introducing the concept of a care and support plan for 
carers as well as those they support, should help earlier identification of, for example, a distance carer. 
Historically, when assessment has focused on the person needing the support, there has often not been any 
contact with (or information for) carers and no incentive to self identify. 
 
e) We hope that the introduction of care and support plans will always be accompanied by a discussion as 
to whether there is a family carer who will be affected by, or contribute to, the package of support proposed.  We 
recognize that there is still a major communication task to be carried out in terms of raising the profile of the 
carers who offer informal care and support. Many carers, even those providing high level care, do not see 
themselves as ‘carers’. However, if assessment becomes more family orientated, we hope that the numbers of 
carers who self-identify will increase.  
 
Question 16: Variable local charging regimes and national eligibility criteria 
 
Currently there are unacceptably widespread variations in charging policies and some confusion as to whether 
services charged for are intended for the benefit of the cared for or the carer.  We are particularly concerned to 
hear about users and carers who are refusing support because they feel that they cannot afford the charges 
imposed locally (with consequent risk to their health and that of their relative and the escalating risk of family 
breakdown or recourse to residential care). We recognize that charging must be a reality for many users and 
carers but feel that charging policies, like eligibility criteria, should be developed within a national framework 
that is transparent and fair. If there are local variations (for example due to the considerably higher costs of care 
in London and parts of the South East), then these charges should still reflect national guidelines and be seen as 
reasonable by those asked to pay. # 
 
As healthcare is free at the point of delivery, but social care may is subject to most-testing in many cases, we also 
hope that regulation and guidance can resolve some of the current challenges around criteria for continuing 
health-care and the regional variations in determining eligibility. 
 
We hope that guidance and regulations will consider further how financial assessments are carried out, with 
reference to any charges imposed on services. We note that many families have multiple caring roles (which may 
involve distance caring with attendant costs of travel and possible loss of earnings).  
 
Questions 14-18: Assessment and Eligibility for Social Care 
 
We welcome the proposal that there should be a national eligibility framework for social care and support.  The 
‘post code lottery’ has presented continuous problems for carers, users and in many cases local authorities 
themselves because of widely varying interpretations of ‘need’. We note from the White Paper that it is likely 
that the threshold for eligibility will be set at ‘substantial’.  Therefore, there will be a wide range of needs not 
necessarily set at ‘substantial’ but capable of escalating to a higher level without support. 
We recognize that there will be formal consultation on the proposed eligibility framework, but refer back to 
Clause 7 (Preventing needs for care and support) and hope that the forthcoming guidance will explore options 
for adopting a stronger preventive approach towards needs for care and support and encouraging the early 
intervention which may remove the requirement for more substantial investment in support in the future. 
 
The risks and benefits of self assessment for care and support:  We are aware that many disabled people 
already self-assess for their care and support and have no problems with either identifying their need for support 
or the options for providing such support within the financial guidelines set by the local authority.  However, we 
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are equally aware that many users and carers will wish to have (and benefit from) information and advice and, in 
many cases, the role of the social worker in considering options. All carers and users should be encouraged to be 
active participants in any assessment arrangement and we hope that the new duty on Local Authorities to 
provide information and advice services will ensure that assessments become more proactive, genuinely 
personalized and more creative in their outcomes. 
 
The Power of the Local Authority to impose charges:  We recognize that Local Authorities will charge for 
some services provided, but have some concerns about the title of this clause. We would prefer to see ‘impose’ 
replaced by something like ‘Local Authority charges for services’.  Many disabled people (and carers) are 
frightened of suddenly incurring costs for care and the use of the term ‘impose’ does not reflect the intention of a 
better informed and negotiated assessment system, with both sides understanding both entitlement and 
responsibilities.  Additionally not all Local Authorities charge for all services, having a power but not an absolute 
duty to do so. 
 
With regard to this Clause, we also note that: 
 
a) Clause 14(l):  We will need clarification about the new powers of Local Authorities to charge not only 
for the actual services which they may provide for non-eligible needs or for people who are above the financial 
limit for local authority help but for putting in place the arrangements for such needs. Historically charges have 
only been made for a service provided and not for the management or arrangement charges for putting the 
service in place.  
 
b) The basis for calculating charges (Clause 14(5): We are pleased that regulations will specify an 
amount below which an adult’s income must not fall after deduction of a charge is made. We gather that 
regulations will be introduced which will offer protocols for calculating income, capital, exemptions etc. with 
regard to local charging policies. Currently different rules regarding charging apply to residential and non-
residential care. We hope that these will be clarified and that regulations will clarify how financial assessments 
are carried out (taking into account the often multiple caring roles of carers).  
We note the importance of this Clause in terms of the protection it offers to carers from being charged for 
services which are essentially those required by the adult needing care and support. Under Clause 14(3), if the 
Local Authority considers that the carer’s needs are best served by providing more services to the adult needing 
care, then it is the adult who should be charged.  However, we consider that it will be important to clarify in 
guidance and regulations how best to determine whether a service is a service to the carer or to the person 
needing care and support and also to consider how carers may be best supported when their relative refuses the 
services offered or is unwilling to pay charges incurred in using them.  
 
Question 18: Setting and enforcing national minimum standards  
 
We hope that standards and related guidance will be set to ensure that there are both high expectations of 
social care and clear messages to providers and commissioners about the quality of care and support services 
expected. However, we do not see minimum standards on their own as sufficient to guarantee quality and would 
prefer the model of the new social care quality standards as developed by NICE together with practical guidance 
to assist both local authorities and the NHS in their market shaping duties. Although this is a Bill relating to 
social care and support, we hope that guidance will encourage parallel initiatives in health services with regard to 
the new plurality of the market and the shift to personalized services.  
 
In terms of setting and enforcing standards, we hope that guidance and regulation will encourage the 
development of good relationships between the national strategic partners in ensuring quality and safety of 
care and support for users and carers. NICE’s role in developing and setting standards for social care will be 
ineffective without strong partnerships with CQC, the NHS Commissioning Board, Public Health England, the 
National Quality Board, Monitor, Healthwatch England and others (including the professional regulatory 
bodies).  
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Additionally, we wish to emphasise that compliance with minimum standards is an insufficient guarantee of 
quality and safety in the provision of care and support. We hope that there will be strong incentives to 
continuously drive up improvement in the quality of care and support. This in turn will entail robust and open 
discussions between commissioners, providers, users and carers and the regulatory bodies, together with 
recognition that good regulatory frameworks and high standards must be co-produced. 
 
We consider it vital that users and carers are seen as key players within standard setting and the regulatory 
framework. Their personal experiences and views are vital if we are to aim for continuous improvement rather 
than static compliance with minimum standards. As CQC (2012) comments in its strategic review, we need to: 
‘…use their [users and carers] views, experiences and concerns more systematically’ 
 
 In inspecting and acting on both poor practice and in identifying and promoting what works well.    
 
Skills for care: We also note that the skills and qualification of staff are very relevant to the delivery of quality 
services and hope that guidance will take forward the current work on training and professional development 
for a broad range of care staff (including personal assistants. 
 
CLAUSE 19: The duty and power to meet a carer’s need for support 
 
We welcome Clause 19(8) for its recognition that if a carer’s need for support cannot be met by providing care 
and support to the adult needing care, then the Local Authority must identify some other way of providing that 
support.  However, we have some concern that: 
 
a) We note that there is currently very little clarity about where carers’ support ends and where support 
for the person needing care begins. 
 
b) We cite the Carers and Disabled Children Act 2000, where a very clear distinction is made between 
the two sets of needs.  
 
c) In Clause 19(3), the current drafting implies that the Local Authority will pay if the carer asks it to 
meet the identified needs even after the carers’ financial resources are judged to be above the limit. This Clause 
should say ‘the carer nonetheless asks the authority to plan the needs in question.’  We note the widespread 
concern that self-funders should not be excluded from support with assessment and care planning, even if they 
are not eligible for any financial support. 
 
d) Clause 19(6), as elsewhere in the Bill, makes reference to the consent of the adult needing care and 
support when support to that adult is the best way of helping the carer.  Whilst we accept that a duty to accept 
care and support to relieve a carer cannot be enforced on the individual concerned, we would like to see a 
reference within the Bill to the need for the Local Authority to offer information, advice and support to both 
carer and the person needing care and support where it is clear that some form of mediation or dispute 
resolution is needed. We are not suggesting recourse to formal mediation procedures, but note the importance 
of supporting families before breakdown.  We also note the over-arching principle of well-being within the Bill 
which should ensure parity of regard for both carer and the person needing care and support. 
 
e) Clause 19(6):  With more carers supporting relatives or friends with serious mental or physical health 
problems in the community, it is vital the carer’s own health and well-being are protected.  If a refusal to accept 
care and support means a carer having to carry out physical lifting and moving which is prejudicial to her or his 
own health or if the behavior of the person needing support is particularly challenging and the carer put at risk, 
then a refusal to accept care and support must be seen as a safeguarding issue. We hope that guidance relating to 
the new safeguarding duties will further address this issue. 
 
Question 19 - The Care and Support Plan 
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We welcome the introduction of the Care and Support and the Care Plans. Some specific points include: 
 
a) Clause 23:  We suggest saying ‘adult needing care and carer’ as the Local Authority will presumably 
have to  inform the carer as well as any adult needing care and support if they decide to prepare a care and 
support plan/a support plan. We hope that the Local Authority would inform the carer as well as the adult of any 
needs that were going to be met (Clause 23(1)(b) and similarly help the carer as well as the adult with deciding 
how to have those needs met (Clause 23(1)(c). Whilst we have been assured that ‘adult’ can also include ‘carer’, 
we feel it would be helpful for a wider readership to repeat carer wherever appropriate. 
 
b) Clause 24(11):  We warmly welcome the reiteration that the Local Authority may combine a Care and 
Support Plan with a Support Plan if both the carer and the user agree. In many cases joint assessments and the 
resultant plans for support will be welcomed by both carers and users and ensure the best possible outcomes for 
both. 
 
c) Clause 24 (7):  We would welcome a cross reference to Clause 2 and the provision of information, 
advice and advocacy to carers and users of care and support services. As a general point, we hope that guidance 
will in due course provide more detailed information on the development and content of the Care and Support 
and the Support Plans and offer further information on the reference in Clause 24(7C)  to ‘whatever resources, 
or access to whatever facilities the authorities think are required to prepare the plan.’  
 
d) A general comment: measuring the impact of care and support on family members:  Family carers 
have regularly told the Standing Commission on Carers that they are keen to carry on caring for their relative, 
but want the impact of such caring acknowledged in any assessment or care planning arrangements. This is 
particularly important when the views of the user (who may in fact refuse any external care and support) and the 
carer differ. We welcome the formal recognition of personal budgets as key to future care planning 
arrangements but also note the anxiety amongst many families about what they anticipate could be a new and 
potentially burdensome task in managing the audit trail for the budget and also in procuring appropriate help.  
We hope that the advent of personalized information and advice services (Clause 2) may assist but also suggest 
that reviews of any support plans should include a reference to the impact on the family and their ability to 
continue with the same level of support. The need for care and support is not necessarily static and many people 
with long term conditions will require escalating levels of support over time. 
 
e) Clause 27:  We would welcome clarification as to definitions of ‘accommodation’ and assume that 
these will be offered in regulations and guidance. Concerns have been expressed that ‘accommodation’ in the 
context of this Clause refers specifically to care homes. We hope that the Bill will acknowledge the diversity of 
accommodation options (from support in the family home, through supported or extra care housing, adult 
family placements to care homes). We also hope that the guidance will acknowledge the importance of good 
quality advice on housing options and related financial arrangements to avoid premature and expensive 
relocation of a person needing care and support to a residential setting.   
 
f) Clause 27: Choice of accommodation for younger people: With regard to this section, we have 
particular concerns about young disabled people or young carers, for whom a ‘home of your own’ is likely to be 
the desired step on a pathway to maximum independence. We are aware of considerable anxiety amongst both 
families and young people themselves about the risk of inappropriate placements (often in care homes for older 
people) because of the lack of forward planning for a more independent future.  We would like to see a 
preference sought and expressed in assessments right from the start in order to permit forward planning and to 
enable the Local Authority to plan towards such provision. We are aware that this may be a matter for guidance 
rather than primary legislation but are concerned that the issue of preferred accommodation for younger people 
should be seen as a key issue in planning care and support. 
 
Question 20/21:  Review of care and support plan or support plan 
 
As noted elsewhere, we welcome the emphasis within the Care and Support and Support Plans on outcomes 
and the overall well-being of user and carer.  We hope that guidance will encourage a proactive approach not 
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only to the initial planning arrangements but also to subsequent review, not only in terms of the returns on the 
financial investment in care and support but most importantly on the outcomes for the carer and user.   
 
Many caring situations are not static. In the case of a person recovering from stroke or trauma, improvements 
and greater independence will hopefully occur over time. But in many instances, for example when the person 
cared for has dementia or a degenerative condition, there will be no improvement and the family’s needs may 
increase considerably. We also note the large number of families who are in effect ‘life-long carers’ for adult 
children with learning or other disability. In these cases, the ability of the family carers themselves may also 
change over time and they may be less able to offer the same levels of care and support.   We also note the 
growing number of ‘mutual carers’, for example an ageing parent with an adult son with a learning disability  
 
a) A review should identify and anticipate any changing needs (which may not necessarily be best met 
by the local authority, eg more could be more appropriately met through housing or health services provision 
such as adaptations, telehealth etc.)   
 
b) We hope that guidance will encourage a review process which will not only discuss what has been 
provided over the previous year but will also provide some prospective long-term planning information, eg 
because of an ageing carer or because of the likelihood of more intensive caring over time. 
 
c) It is important to understand that carers not only provide direct care but also provide high levels of 
support. This support (which may be emotional as well as physical) may entail considerable levels of 
supervision, accompanying the person needing care and support to medical and other appointments; calling 
round regularly to check that all is well.  Support may mean carers being ‘on call’ and unable to be work reliably 
or to care for other members of the family as they would wish. It may also involve considerable travel time if the 
recipient of care lives in another Local Authority, with many carers referring to their exhaustion as they 
endeavour to support a relative at a distance. In this context, we reiterate a point made elsewhere in this 
response, namely the importance of measuring the impact of caring on the individual carer and family. Good 
reviews, like the plans that precede them, need planning based on good information and, as noted above, we 
hope that the forthcoming guidance will give due attention to their conduct.  
 
d) We refer back to the duties in Clause 2 with regard to information and advice. We suggest that users 
and carers should be encouraged to use the local voluntary sector to prepare both for their plan and for 
subsequent reviews. With regard to the outcome focus across the assessment and care planning process, we also 
note that independent advocacy, support and brokerage can benefit the Local Authority. Many carers assume 
their caring role after a crisis (eg a stroke) and are not necessarily thinking longer term about options for 
themselves or their family member. Independent information, advice and support can encourage and support 
whole families to make better decisions and maximize independence.  Such support will also help encourage 
take-up of personal budgets and direct payments and help avoid precipitate and expensive recourse to 
residential care. 
 
e) Self funders and reviews: We would also welcome assurances that reviews of care and support plans 
should be available to self funders.  We are unclear as to whether a Local Authority would have the powers to 
charge for assessment and care planning (and review) for self funders but hope that these core services would 
remain free of charge, albeit carers or those they support being charged for actual services provided following 
financial assessment. 
 
Protecting users and carers from ‘care by the minute’ and rigid care practices: We share the Committee’s 
concerns at the rigid micro-delivery of care to some people needing support and their families. Good quality 
care depends on relationship  development as well as on actual delivery of care and support services. We hope 
that care and support plans will not only specify what and how care will be provided but will also have a robust 
review process to ensure that both user and carer would positively apply the ‘friends and family test’ proposed 
for the NHS.  In effect care plans should be seen as living documents, organic, capable of modification if 
appropriate and setting outcomes against which progress can be measured. 
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Question 20:  Personal Budgets, Direct Payments and Choice and Control  
 
We are very pleased to see a legal definition of personal budgets. However, we hope that this clause will be 
greatly amplified in subsequent secondary legislation and guidance, as noted below:  
 
a) Clause 25: Integrated assessments and personal budgets: A personal budget must of course include a 
financial statement but it should also demonstrate more creative ways of meeting assessed needs.  Clause 25(2) 
makes reference to the possibility of including funding from housing, the NHS etc. within an integrated budget 
and we would welcome a stronger reference to integrated assessments within the Bill.  
 
b) Clauses 25, 28 and 29: Information and advice: We note the importance of personalised and 
individually tailored information and advice services to ensure that carers feel confident and are able to make 
the best choices.  Drawing on evidence from the Carers Strategy Demonstration Sites and the Standing 
Commission’s own recent fact finding visits, it is very clear that  that carers can often find good (and cost-
effective) solutions to their own caring needs if they are supported in having an open and informed discussion 
regarding their own and their relatives’s care and support plans. Therefore we hope that a robust assessment 
arrangement will be seen as integral to the further development of personal budgets. 
 
c) Clause 25: Querying a personal budget: We are unclear as to how a carer might appeal against the 
level or content of a personal budget.   Whilst all Local Authorities must have complaints procedures in place, 
many carers tell us that they would rather ‘raise concerns and have a full and frank discussion about the issues 
worrying them’ with a view to reconciling differences without recourse to formal procedures.  The current 
drafting does not reflect the spirit of co-production which is demonstrated elsewhere in the Bill. 
 
d) Clause 25: Clarification of management arrangements for a personal budget: Many carers (and 
users) are still unaware that a personal budget does not have to be taken as a direct payment but can be managed 
in a number of different ways to minimize the potential burden on carers who are reluctant or unable to manage 
the budget themselves. We hope that guidance will ensure that carers and users are given clear information 
about options and about the support they might expect, should they decide to manage a personal budget 
themselves. In this context we also hope that guidance will encourage local authorities to ensure that there are 
practical sources of help and advice in both designing and managing a personal budget or direct payment. We 
note the effectiveness of partnerships between local authorities and Centres for Independent Living and other 
voluntary sector organisations in this context.  We are aware that many carers are currently worried by the 
potential responsibility of money management; are unsure what to purchase or how to manage a personal 
assistant if recruited and are anxious about using new and unfamiliar sources of help. However, we have no 
doubt that with encouragement and support many carers will welcome the greater flexibility of personalization 
and personal budgets and, in many cases, will use community rather than specialist services with confidence.  
 
e) Clause 29 and mental incapacity:  We are pleased to see clarification about the use of direct payments 
on behalf of a person who lacks mental capacity. We are aware of a number of cases where the carers of people 
with dementia, who would have benefited from the flexibility of a direct payment, were unable to access a direct 
payment because of uncertainty about their status. We hope that the Bill or related guidance will also clarify that 
a direct payment can be made to a nominated organization as well as to an individual carer. 
 
f) Clause 29: Use of direct payments: We would also welcome clarification as to whether the direct 
payment, which may form part of a personal budget, can be used in certain circumstances to pay another family 
member. We hope that this can be clarified in guidance and regulations. We note that in other European 
countries it is commonplace for the equivalent of personal budgets to be used either for ‘whole family’ purposes 
or to compensate another family member for loss of earnings. We are aware of some concerns about the 
apparent payment of family members, because of the potential for exploitation or misunderstanding on both 
sides, but feel that this should be further explored in guidance.  
 
As a general point, we hope that guidance will acknowledge the challenges of providing care and support in 
an increasingly diverse society. Different BME communities may have culturally different and distinct views on 
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family roles as carers and also in their preferences for particular types of support. In many cases engagement 
with those communities will best come through community groups and the voluntary sector. We are also aware 
of the risk of assumptions being made about unwillingness to use care and support services without proper 
consultation with the communities in question and clarification as to the type of support that would be 
acceptable. 
 
We would welcome an emphasis on equality issues and the need for sensitivity with regard to designing and 
commissioning  personalized services in different communities within the forthcoming guidance and 
regulations.   
 
Question 22: Safeguarding adults at risk of abuse of neglect (Clauses 34 and 35) 
 
We welcome the strengthening of safeguarding duties for vulnerable adults and the duty for local authorities to 
make enquiries and take action if required should there be concerns about risk.  We have a number of points 
with regard to safeguarding as set out below: 
 
a) Clause 35: We warmly welcome the requirement for all Local Authorities to have Safeguarding Adults 
Boards and hope that there will be guidance as to the membership of such Boards in order to ensure maximum 
effectiveness.   We hope that the Boards will be actively encouraged to engage with the local community of carers 
and users to ensure early warnings of any concerns about safeguarding in the area.  
 
b) Clause 35: We note that Safeguarding Adults Boards are required to publish a strategy and an annual 
report and hope that they will be required to demonstrate that they have engaged their local communities in this 
process. We are concerned that historically carers’ and users’ concerns about hate crime and abuse in 
community settings have not always had the response that should be expected. Therefore, we hope that they can 
contribute to the effectiveness of the new Boards by working in partnership with Board members both to 
identify problems and to find local solutions.  We suggest that guidance might address this point. 
 
c) Relationship between the Safeguarding Adults and Health and Well-Being Boards: In the same 
Clause, we would also like to see reference within regulations and guidance for Safeguarding Adults Boards to 
engage with the relevant Health and Well-Being Boards in order to identify relevant areas of concern and to 
ensure that strategies and planning arrangements fully reflect local needs. Although there are already 
assumptions that the Boards will engage with Healthwatch, we are unsure if this would be sufficient to ensure 
that carers’ particular concerns would be heard and acted upon in the context of other local priorities. JSNAs 
and Health and Well-Being Boards have an important role to play in local safeguarding arrangements for the 
whole community. 
 
d) The introduction of a new offence of corporate neglect: In principle we support the proposals to 
create a new offence of corporate neglect, recognizing the failures of the company responsible for Winterbourne 
View and the growth of a wide range of commercial care service providers, often managing services at a distance 
and not necessarily as engaged as they should be in the quality of care offered. We would welcome further 
consideration of this new offence and the advantages (or otherwise) of collective as opposed to individual 
responsibility. 
 
We hope that guidance and regulation will address the interface between the role of the Safeguarding Adults 
Board, the local Healthwatch and the relevant regulatory bodies. As we have noted with regard to Question 
18 (setting and enforcing national minimum standards), we hope that guidance and regulation will 
encourage the development of good relationships between the national strategic partners in ensuring 
quality and safety of care for users and carers.   
 
In effect, the ability of Safeguarding Adults Boards to protect vulnerable people and to ensure compliance with 
new standards for social care (such as those developed by NICE) will be largely ineffective without strong 
partnerships with CQC, the NHS Commissioning Board, the National Quality Board, Public Health England, 
Monitor and Healthwatch England.  
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Safeguarding Adults Boards should be seen as key components in the early identification of potentially poor or 
abusive practice. The CQC strategy review (2012) makes, reference to the importance of learning and improving 
as core components in monitoring, regulation and safeguarding and notes the accompanying need to ‘foster an 
open culture which encourages   dialogue and constructive conversation so as to advance understanding.’  We are 
also aware that many carers, users and patients wish to raise issues before they have become formal complaints 
and to engage in the ‘dialogue and constructive conversation’ referred to above at an earlier stage to avoid an 
escalation of difficulties and possible system failure.  In this context, carers, users, patients, providers, 
commissioners and communities need to understand ’what good looks like’ and inspections should explore how 
constructive dialogue can take place in advance of formal complaints.  
 
We note that the welcome emphasis on personalised services and integration in families and communities raises 
additional issues for Safeguarding Boards. We hope that the Safeguarding Boards will not only be reactive to 
local concerns, but will also be proactive in terms of promoting proportionate risk management. Good risk 
management might include local policies and practice around the recruitment and training of volunteers; 
improving community safety and better training for police and other community workers. This approach can 
only be successful if there is genuine engagement with local carers, users and the wider community and we hope 
that guidance will explore the challenges and opportunities inherent in such an approach. 
 
In this context we also think it is important that the Safeguarding Boards and Healthwatch at local level (and 
CQC and other regulators at national level) should ensure that users and carers have good quality and accessible 
information on what they should expect from a service and how they should raise any concerns.  
 
Question 26:  Promoting integration of care and support with health services etc 
 
We welcome Clause 6, which promotes integration of care and support with the NHS. We note that the inter-
dependence of health and social care is vital for ensuring good outcomes for both users and carers in most cases.  
We would welcome cross-referencing to relevant NHS legislation and guidance, noting the emphasis on 
integration within the NHS Constitution and NHS Mandate. 
 
a) However, we are unclear as to where the reciprocal duty to cooperate will lie with regard to the 
relevant health bodies. Clearly the Health and Well Being Boards and Healthwatch will have key strategic roles 
in encouraging cooperation between health and social care. However, effective integration will also necessitate 
proactive relationships with the local Clinical Commissioning Groups, the relevant NHS Trusts and in some 
cases with the NHS Commissioning Board itself.  
 
b) We would welcome a reference to the proposed introduction of Personal Health Budgets (expected 
by 2014) in the guidance if not on the face of the Bill, because their wider usage will raise the profile of integrated 
health and social care services at local as well as at national level. 
 
c) With regard to integrated care and support plans, we note that the Education, Health and Care 
Plans introduced in the Children and Families Bill will cover young people up to the age of 25. We suggest 
that guidance might encourage their use as a model for integrated planning arrangements for future adult care. 
 
d) With regard to hospital discharge, we would welcome greater clarity within regulations and 
guidance as to the arrangements made prior to discharge for any support and any arrangements for 
reablement. We note that hospital discharge is only one point (albeit a very important one) on a patient’s care 
pathway and that the care and support offered before and after discharge to the patient and his or her carer will 
be vital to good outcomes.  
 
Whilst we welcome the introduction of the ‘Friends and Family Test’ for patients, with regard to their 
experiences on the ward during their recent hospital admission, we are concerned that the families’ experience of 
such care is not included within the test. As the Winterbourne View Serious Case Review noted, parents’ views 



Draft Care and Support Bill     634 
 
 
 

 
 

were positively discouraged and disregarded, whereas attention to their concerns could and should have helped 
prevent the poor care and incidents of abuse.   
 
e) We would welcome the inclusion of reablement within regulation and guidance with a view to 
ensuring that it is a genuinely integrated service that maximizes independence and accesses any necessary 
care and support not only in the immediate post-discharge period but if necessary on a longer term basis in 
the community. Carers have a vital role in any reablement scheme but frequently tell us that they do not feel 
fully involved and that health professionals do not necessarily understand the impact of caring on their own 
health and well-being. During our recent fact finding visits, we have seen positive examples of local carers’ 
centres working with carers on the ward after a relative’s admission following a stroke or other incident. We 
have seen designated nurses with specific roles in ensuring that carers are partners not only in the acute recovery 
phrase but are well prepared (and supported) in and after the discharge process. We have also seen evidence of 
the growing significance of proactive reablement schemes in maximizing recovery and a return to family and 
community. In this context we note that many carers take up their caring roles after a traumatic admission to 
hospital and the discharge of a relative who is now disabled or otherwise significantly affected by the cause of the 
admission.  
 
f) We hope that local authorities will be encouraged to ensure that information and advice services take 
account of the importance of information and advice around hospital discharge and that guidance will 
encourage the Clinical Commissioning Groups to work with their local authority counterparts in developing 
integrated information services where appropriate. 
 
As noted above, we have warmly welcomed the proposed introduction of the ‘friends and family test’ for 
NHS services. However, we would firstly like to see that test broadened to include the views of carers 
(particularly in cases where the patients or users have poor communication abilities) and to see greater weight 
places upon carers’ views of both health and social care and support. We also hope that the regulatory bodies (as 
well as individual services) will pay greater attention than in the past to the actual experience of care and support 
from the perspective of both user and carer. We have commented in greater detail on the relationship between 
carers’ views and monitoring and regulation in our comments on safeguarding above. We are aware that much 
more effort is being made to capture the personal experience of those using services and of the relevant families 
and carers. However, we would still welcome a more proactive use of ‘experts by experience’ in reporting to local 
authorities, the NHS and of course to providers on what is working well, what are the barriers and thereby 
improving local commissioning arrangements and prevention strategies.  
 
In seeking the views of patients and carers, it is also vital that both understand their own rights and 
entitlements within the NHS. We have welcomed the NHS Constitution and the associated NHS Mandate 
(although we regret that neither is currently well known in local communities). Although it is outside the scope 
of this Bill, we would have welcomed a similar Constitution for Social Care and Support (or indeed a joint 
Constitution between the two). The NHS Constitution rightly not only specifies entitlements but also sets out 
the reciprocal rights and responsibilities of local citizens. It furthermore is intended to be a living document, 
reviewed and renewed every ten years, with the involvement of the public, patients and staff. It is based on sound 
principles and values and we hope that the Care and Support Bill will similarly redefine the collective rights and 
responsibilities of those using, providing and commissioning care and support. We note that carers are probably 
the greatest resource available to both the NHS and social care and hope that the new emphasis on integration 
and co-production will ensure that they can achieve the outcomes set out in the Carers Strategy Refresh (2010).  
 
In conclusion 
 
The Standing Commission on Carers recognizes the unique opportunity offered by the draft Care and Support 
Bill to rethink and hopes that it can work with the Government and the Department of Health in ensuring that 
the Bill (and its related secondary guidance and regulations) can fulfill the ambitions set out in the White Paper 
and achieve a framework for a social care system which is indeed fit for the 2lst Century. In particular we 
warmly welcome the opportunity to achieve parity of esteem both for carers and for those they support and to 
see both as valued ‘co-producers’ in the transformation of the system for care and support.   
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Sue Ryder 

1. Overview 
 
1.1 Adults living with complex neurological conditions and those at the end of their life rely heavily on 
social care to equip them with the necessary support to help them to complete daily tasks. Social care needs to 
empower and enable people to achieve their goals and aspirations through having access to personalised care 
and support. This should enable them to have choice and control over the care they receive in the setting of their 
choice. We therefore welcome the draft Care and Support Bill and many of the measures put forward that 
establish a modern framework of legislation that will promote and protect the rights of many vulnerable 
individuals.  
 
1.2 We are concerned however that due to the increasing strain on budgets, local authorities are not 
developing or investing in appropriately planned and specialised care services for those with more complex 
needs and conditions. We hope that duties in the draft Bill that make local authorities responsible for promoting 
a diverse market will help to address this. However without the right support and funding in place, which is 
currently absent from the Bill, we question how this will be implemented.   
 
1.3 This submission seeks to draw the committee’s attention to the issues around the responsibility of local 
authorities to promote a diverse market and the necessary levers to do this in question 11; assessing future 
demand; personalisation, question 20; and free social care at the end of life.   
 
1.4 As a member of the Care and Support Alliance we support their submission of evidence to the 
committee. We strongly urge the committee, alongside their scrutiny and recommendations for the draft Bill, to 
continue to increase the pressure on the government to publish a timetable for funding reform, without which 
we fear the draft Bill will be delayed and weakened.   
 
2. Summary of recommendations 
 
In their scrutiny of the draft Care and Support Bill we call on the Committee to consider the following: 
 
• To make reference to and encourage  the government to publish a timetable for funding reform 
 
• To consider the ways in which local authorities will fulfil their duty to promote a diverse market and 
undertake a needs assessment of the local population with explicit reference and use of the JSNA and 
partnership with the voluntary sector, and to set out good practice in guidance 
 
• To make reference to the responsibility of local authorities to work with providers to design and 
improve the quality of services 
 
• To recommend a quality standard for information services from local authorities 
 
• To ask the government to consider the feasibility of standardising the allocation of resources and 
funding packages as part of the assessment process 
 
• To support the implementation of free social care at the end of life for people on end of life care 
registers 
 
• To ensure the Bill will pose no legal challenge to the future implementation of free social care at the end 
of life. 
 
3. Duties on local authorities to promote a diverse and high quality local care market 
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3.1 We welcome duties in the draft Bill placed on local authorities to promote the diversity and quality of 
local services for meeting care and support needs. The stimulation of a diverse market will be vital in delivering 
integrated services that people need to live their lives and be supported in the most appropriate way. We believe 
that market facilitation is crucial to delivering personalisation. Individuals will not be able to meet their desired 
outcomes or aspirations by just accessing health or care services alone, multi-service integration is required.  
 
3.2 As commissioning moves away from block contracts from local authorities towards more individual 
control through personal budgets and direct payments, a varied market will be vital to ensuring people have a 
choice of services to purchase.  
 
3.3 In order to develop a diverse marketplace local authorities must complete an assessment of the local 
population’s needs. We are pleased the draft Bill recognises this. However guidance will need to make clear how 
local authorities will do this, and what good practice will looks like.  
 
3.4 Many of the people Sue Ryder provides care for live with progressive neurological conditions such as 
multiple sclerosis (MS), Huntington’s disease or Parkinson’s disease. These individuals will live in the care 
system for many years. For example, it is common for people with MS to be diagnosed in their 30s and 40s, and 
will need services that support them throughout their lives. Evidence collected for Sue Ryder indicates that these 
individuals benefit from specialist rehabilitation and/or holistic support services that are tailored to their specific 
needs resulting from their condition.  
 
3.5 Sue Ryder recently published the report, ‘The Forgotten Millions’ which outlines the weaknesses of 
social care planning for those with complex neurological conditions from evidence gained from a freedom of 
information request to local authorities. The report highlights the inadequacies of current data collection 
processes, and the impact this has on assessing and responding to the needs of the local population.  
 
3.6 Out of all the English local authorities surveyed in the report only 5% were able to provide detailed data 
on the number of individuals with any neurological condition that they provided care services for. 79% of local 
authorities indicated that they do not have a specific commissioning strategy for services for people with 
neurological conditions.294 
 
3.7 The results, particularly the lack of data available to identify those living with neurological conditions 
in local communities, are concerning. If local authorities are not collecting this data they will not know the 
number or range of neurological conditions that people in their communities are living with and therefore will 
be unable to plan services accordingly.  
 
3.8 We believe that data should be collected about individuals living with specific neurological conditions 
such as MS and Huntington’s disease for example. This will help providers and commissioners to assess and 
design the services that would best meet the needs of the local population. In the future we hope this level of data 
collection would enable individuals to be able to work together to co-produce services with providers. Without 
appropriate data collection and expansion of the dataset in the Joint Strategic Needs Assessment, we believe local 
authorities will be unable to fulfil their duty to promote a diverse marketplace. 
 
3.9 The overarching figure should be collected by Health and Wellbeing Boards from the JSNA to inform 
the Joint Health and Wellbeing Strategies. These figures could be collated with the numbers receiving health 
services and assist in integrated financial and service development, or market stimulation. We are concerned 
that without this data local authorities will not be able to develop a marketplace that meets the needs of these 
individuals.  
 
3.10 For those living with complex neurological conditions, it is vital that services are developed to help 
them to live with their particular condition which will often inform their needs. Access to neurological specific 
services will provide individuals with trained staff that know how to manage the particular neurological 

                                                       
294 Sue Ryder, The Forgotten Millions, November 2012. 
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condition, who understand the complexity of needs and be able to support the individual in the best possible 
way. An understanding of both condition and need is therefore critical. Only in this way will their best outcomes 
be achieved.   
 
3.11 Whilst local authorities have been involved in shaping the market previously this is the first time they 
will have a duty to promote the development of a range of high quality services. To create a market that meets 
the needs of particular communities it must know the baseline from which it is starting so it can appropriately 
plan services that are responsive to local needs. We would like the Committee to emphasize the importance of 
local authorities being required to work with the voluntary sector in order to meet this duty.   
 
3.12 As a provider of a range of health and care services we understand the importance of commissioning 
the right services that improve individual’s outcomes, for example services like our specialist 10 week 
programme for people living with MS.  
 
3.13 Case study: Sue Ryder 5Rs 
 
The 5Rs (relax, re-build, re-energise, re-integrate and re-generate) is recognised by the Department of Health as 
a best practice day service for adults living with MS.  It is a person centred 10 week programme designed to give 
practical help and assistance to meet the specific needs of people with MS.  The programme includes therapeutic 
activities, such as yoga, music therapy and educational classes, including art and computers.  Clinical specialists 
such as an MS nurse are also available to give advice and answer questions about an individuals’ condition. 
Guest speakers attend to provide information on life changing therapies and eligibility for benefits.  The service 
aims to promote independence and choice, and to build participants’ confidence.   
 
“It was great getting to know everyone, at the end of the first day I was like, wow, what was that that just 
happened. I had spent so long trying to keep away from MS and here I was confronted by it in a positive way. I 
didn’t realise I was able to feel like this. It was incredible, I realised that there were people out there with MS that 
have had similar experiences and I wasn’t on my own.”  
 
3.14 Sue Ryder service manager: 
“People don’t want to, nor have the energy to fight when they are struggling everyday to meet the challenges of 
living with a complex neurological condition.  If you don’t have someone fighting for you it’s really, really tough to 
get the right funding and access to suitable care.  Without advocacy individuals won’t be able to access to the care 
they are entitled to.”  
 
3.15 In the FOI request we sent to local authorities as part of The Forgotten Millions the responses we 
obtained on information services varied enormously. We asked local authorities what information, advice and 
guidance services were available to a person with a neurological condition and complex physical needs. 
Responses included links to online lists of services, which gave no indication of who provided or commissioned 
them, nor was information categorised for specific conditions. There were vast disparities in the types of services 
offered in different local authorities.   
 
3.16 Accessibility of information is vital if the right services are to be made available to those that really need 
them, particularly those using direct payments to purchase services. We welcome government investment in 
local online information services. The Information Standard is a recognised information certification scheme for 
organisations producing health and social care information which we adhere to. Local authorities should be 
expected to provide transparent, accessible information and advice and should be held to account by a kitemark 
scheme similar to that of the Information Standard.  
 
3.17  Recommendations to Committee 
 
3.18  We would like the Committee to consider the ways in which local authorities will be able to fulfil their 
duty of making an adequate assessment of the needs of their local population.  
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3.19 In their scrutiny of clause 3 we would like the Committee to consider, or question the government, on 
amending clause 3 to include explicit reference to using the JSNA in assessing current and future demand. For 
instance, we recommend that clause 3, subsection 2(b) be amended to read –  
 
3 (2)(b)the need to ensure that it is aware of current and likely future demand for such services through an 
extended use of the Joint Strategic Needs Assessment and to consider how providers might meet that demand.  
 
3.20 Local authorities need to work with providers to design innovative care services for the future, and we 
would like this to be explicit within subsection 2(d) of clause 3. 
 
3.21 Guidance should also be developed that shows the expansion of the dataset within the JSNA. 
 
3.22 We would encourage that further guidance ensures information on care and support is set to a 
standard, and would like the Committee to include a recommendation for a commitment by local authorities to 
meet this standard.  
 
3.23 Providing information on its own, as the draft Bill identifies, is not enough to help people make 
decisions about their care; advice and advocacy is also required. The draft Bill needs to make clear that there is 
not only sufficient information but sufficient and appropriate access to information in varied formats. We 
support the CSA in their call to strengthen the draft Bill to ensure there is appropriate clarity on the role of 
advice and advocacy. 
 
3.24 The Bill must encourage a consistent approach and standard of information to ensure people are rightly 
informed to make decisions about their care most suitable to them and their condition. 
 
3.25 Guidance should be clear about the accessibility and variety of formats and advocacy services that 
should be in place to meet this duty.  Subsection 1(c) of clause 3 should be amended to read –  
 
3(1)(c) ‘has sufficient access to information in a range of formats with support to ensure individuals can make 
an informed decision about how to meet the needs in question’.  
 
4. Assessments 
 
“In 2004 I was diagnosed with MS and was living in a housing association house which was totally unsuitable. It 
took me four years for me and my family to be re-homed into a house more suitable to my needs which had a 
stairlift and a wetroom upstairs. But now my MS has progressed and my needs increased. I can no longer use the 
stairlift and I have had to convert the dining room downstairs into my bedroom.” Sue Ryder day service user. 
 
4.1 We welcome the new duties that provide clarity around assessments. We particularly welcome the duty 
on local authorities to carry out an assessment regardless of the level of need or financial assessment, and that 
the needs assessment must include an assessment of the outcomes the adult wants to achieve and provision to do 
this.  
 
4.2 From our experience caring for people with long term and progressive neurological conditions, we have 
become increasingly concerned that individuals living with these complex conditions are not accessing the kind 
of services tailored to their specific conditions. For someone living with MS for example, a fluctuating condition, 
we would expect their care needs to change requiring access to flexible services that respond to the different 
levels of need. Consideration of these particular conditions is essential in local authority service and financial 
planning.  
 
4.3 From our freedom on information requests as part of The Forgotten Millions report it is concerning 
that only 6% of local authorities categorise specific neurological conditions.295 The reason being that assessment 

                                                       
295 Sue Ryder, The Forgotten Millions, November 2012. 
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is based on need rather than diagnosis and therefore is not, in the main, recorded. We believe that local 
authorities should be required to collect and record information about an individual’s condition when they are 
conducting assessments.  
 
4.4 In addition, whilst we are pleased the draft Bill makes provision to enshrine a person’s right to an 
assessment, and portability of that assessment, we believe there should be consideration of ensuring there is 
consistency in local authorities’ approach to allocating resources and funding packages. Notably the findings of 
‘The Forgotten Millions’ report highlighted the variation in resource allocation and care calculation systems 
used across England. We asked local authorities whether or not they had an agreed methodology for assessing 
and commissioning services. The methodologies used to determine the funding of someone’s care package vary 
greatly across the country.  
 
4.5 Of the local authorities we asked, 60% indicated that they used some variety of agreed assessment 
methodology to inform the commissioning of services for individuals, while 19% based commissioning 
decisions on individual assessments.296 Within this 60% methods used included Fair Access to Care Services, 
Resource Allocation System and some using the Care Funding Calculator. Significantly, the ways in which these 
are used vary widely across the country   
 
4.6  Recommendations 
 
4.7  We would like to make it clear to the Committee that adults must be actively involved, not just 
consulted with, throughout the assessment process to make it meaningful, and the draft Bill should reflect this in 
clause 9. 
 
4.8 An individual’s diagnosis should be collected when a needs assessment is being carried out. We believe 
there is scope to include this within the bill and would call on the Committee to consider this in their final 
recommendations. 
 
4.9  Clause 12 can be strengthened in the following way: 
 
12.1 (c) Regulations must make further provision about carrying out a needs  or carer’s assessment; the regulations 
may, in particular – specify circumstances in which a person with expertise in a specified matter must carry out the 
assessment on behalf of the local authority. Regulations need to specify in what circumstances arrangements 
should be made. They also need to make clear that expertise will be needed for the assessment of people with 
certain conditions, for example for those with neurological conditions and complex needs where the nature and 
management of their condition requires specialist expertise. If this is not possible the assessors need to be 
educated on the different neurological conditions. 
 
4.10 As the government looks to develop a new assessment and eligibility framework they should also look 
to streamline and standardise the system of allocation of resources and funding packages. We would urge the 
Committee to ask the government the feasibility of this within the scope of the draft Bill, and if this could be 
included in any future funding changes and commitments that may be added to the Bill. 
 
5. Personalisation: care plans and personal budgets 
 
5.1 Developing and delivering person centred care and support is at the heart of Sue Ryder’s care delivery. 
We pride ourselves on putting the individual, their needs, wishes, goals and aspirations at the heart of the care 
planning process. We are pleased that the care and support white paper expanded the government’s rhetoric to 
look beyond the uptake of personal budgets to deliver personalisation. As demonstrated above, personalisation 
can in part only be facilitated through providing people with services that are personalised and tailored to their 
needs as well as condition.  
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5.2 We are pleased that an individual’s personal budget will be included within their care plan, and the 
personal budget will outline the ways in which people’s needs can be met by a direct payment. However, having 
a direct payment isn’t the only mechanism by which someone has control over their care.  
 
5.3 In 2011 Demos, sponsored by Sue Ryder, published a report exploring what personalisation means for 
people with complex needs.297 The report presented a vital step forward in policy in how personalisation is 
defined and what it looks like in practice. Critically it showed that having a personal budget doesn’t mean that 
personalisation has been achieved. It is a means, not an end, to ensuring people are able to have choice and 
control over the care they receive.  
 
5.4 We welcome measures in the draft Bill on the development of an 
individual’s right to a care plan.  Residents in each Sue Ryder centre each have a personal support plan which 
alongside their personal details, their network of support and their likes and dislikes has clear details on how 
they like to be cared for.  These plans are produced by our residents and their families in partnership with the 
clinical and support teams at our centres. These plans are developed with the person at the centre.  
 
5.5 The draft Bill requires local authorities to consult with the adult to who is being provided care, their 
carer or anyone else the person would like to be involved when developing their care plan. Personal evaluation 
tools should be used to determine not only the needs of the individual, but their wishes and aspirations.   For 
people living with complex conditions, their plan needs to be flexible enough to reflect their often rapidly 
changing and fluctuating needs.  
 
5.6  Recommendations to the Committee 
 
5.7 The draft Bill represents a principle shift towards ensuring that people have access to personalised care 
and support, particularly through the promotion of individual wellbeing, and embedding personal budgets 
within care and support plans and determining how the needs of the plans are going to be met. However, real 
personalisation, and the development of person-centred support of designing and delivering innovative services 
should be included in guidance that disseminates best practice. 
 
5.8 We would encourage the committee to recommend the need for guidance to equip local authorities 
with the necessary tools to ensure that care plans are comprehensive and person centred. 
 
6. Free social care at the end of life 
 
6.1 Sue Ryder is part of a coalition of charities including Marie Curie, Macmillan, Help the Hospices and 
the National Council of Palliative Care calling on the government to commit to removing social care means 
testing for terminally ill people on an Electronic Palliative Care Coordination System (EPaCCS).  
 
6.2 Removing the means test for people at the end of their life would give more people the opportunity to 
die at home, if that is their choice, and provide them with the assurance that they do not have to cope on their 
own by relieving the financial burden placed upon them at this already traumatic time.  
 
6.3 The majority (70%) of people would prefer to die at home but currently only 20% of people are able to 
do so. Social care at the end of life has the ability to transform people’s outcomes at the end of life, enabling them 
to be cared for and die at home rather than in hospital if that is their wish. However we have heard anecdotally 
that people are not applying for social care because of the stress and burden of a means test. This means that 
patients are being left to cope without the vital support they need.  
 
6.4 Predicted analysis suggests this would have an initial cost in the region of £32 million per annum298 if 
implemented for people currently on those registers. This will, in the long term, save the NHS money. Marie 
                                                       
297 Demos, Tailor Made, 2011 
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Curie has calculated that if the hospital stay of 30,000 patients is reduced by just 4 days, the NHS could save up 
to £34 million.299 
 
6.5 We were pleased that steps were taken in the care and support white paper to determine the feasibility 
of how this could work in practice using data collected from the pilot sites in the palliative care funding review.  
 
6.6 We hope the committee will reiterate the importance of free social care in delivering and improving 
care and support for the terminally ill in its report.  
 
6.7 In analysing the proposals further and how they would be turned into practice, the Government will 
need to determine whether the budget for free social care will sit with the local health or care commissioners. 
This will be fundamental to ensuring its success and won’t experience the same challenges and problems of 
funding and assessment for continuing care.  
 
6.8 Additionally, EPaCCs that would trigger free social care at the end of life must be improved and rolled 
out across the country.  At the moment these registers are very cancer-centric. There must be equal access to free 
social care to everyone at the end of life living with a terminal illness, including those with complex neurological 
conditions.  There needs to be appropriate education and training amongst generalist health professionals and 
encouraging conversations around end of life care planning so more people are identified and placed on the 
register.  
 
6.9  Recommendations to the Committee 
 
6.10 We hope in their report the committee will restate the importance and immediacy for implementing 
the statutory right for free social care at the end of life, and that the passing of this draft Bill would pose no legal 
challenge to any future implementation of free social care at the end of life.  
 
6.11 Particularly we would ask the Committee to seek clarity of Clause 14, and the following regulations that 
may require local authorities to meet needs free of charge, and whether or not this would allow for free social 
care at the end of life. 
 
7. Conclusion 
 
7.1 The draft Care and Support Bill is a real opportunity to protect and improve the rights of people, and 
their carers, accessing social care. We hope that the Committee will consider our recommendations and 
concerns listed above in order to strengthen the draft Bill to better meet the needs of those living with complex 
neurological conditions and those at the end of their life.  
 
January 2013 
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Transition Taskforce 

 
Our submission 
 
Q1.  What is your view of Part 1 of the draft Bill (Care and support)? In your view, are there omissions in 
this Part of the draft Bill? 
 
1. Psychological and bereavement support should also be included in clause 1 (2) (a). 
 
2. In clause 2 (2) (c), it should be made clear whether local authorities will be obliged to provide 
information on what is provided to help families to navigate the system - for example, through key working or 
advocacy support. 
 
3. Generally, there should be a reference to the voluntary sector in part 1 and, explicitly, care provided by 
hospices. 
 
Q5.  Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
4. Clause 6 (1) does not make clear what health-related provision is. 
 
5. Clause 6 (4) sets out what health related provision is not, but not what it is. The Bill should make clear 
if this would include health-related services provided by the voluntary sector. Examples of these would include 
short breaks, emotional and psychological support, transport services, housing adaptations and providing 
equipment. 
 
6. In clause 7 (2), the Bill should state that local authorities need to work with health agencies (including 
local networks and the voluntary sector) to identify people in need of care and support and the services available 
to help them. 
 
7. Clause 12 (4 – 5) states that local authorities may carry out assessments jointly with other bodies. We 
believe that the Bill should ensure that local authorities are obliged to undertake this assessment jointly. 
 
8. Clause 21 (1) should be clearer on the health services that local authorities are able to arrange. We are 
concerned that without clarity, commissioners and providers will be confused about which organisations are 
responsible for commissioning different services. 
 
9. Clause 22 should stipulate the need for advance planning of young adults’ housing and assisted living 
needs. 
 
10. The draft Bill is insufficiently integrated with the Government’s draft legislation on special educational 
needs and disability (SEND) and the Education, Health and Care (EHC) Plans that it proposes. EHC plans are 
for young people aged between 0 and 25 and must be referenced in the Bill. 
 
11. If a young person is eligible for an EHC Plan and a Care and Support Plan that these plans are brought 
together to create a consistent approach from 18 to 25. Social care needs identified in an EHC Plan should be 
met through a Care and Support Plan post-18. 
 
Q6. What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care 
and support? 
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12. Clause 7 (2) refers to the process of identifying adults with care and support needs and identifying 
services available in a local area. This clause should include a provision for identifying young people who are 
using children’s services and assessing the services they are likely to need on reaching adulthood.           
 
Q10.  What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
13. The draft Bill needs to ensure proactive advocacy support that enables adults and/or their carers to 
filter and use information, understand what they are entitled to and to access services. This is particularly 
important for young adults who are organising their care and support for the first time; attention should be 
given to ensure that this support is personalised, easy to access and understandable. 
 
The Children and Families Bill ensures the local offer is complemented by a duty to arrange the provision of 
advice and information about matters relating to the special educational needs of the children or young people 
concerned (clause 12). This should be explicitly linked in the Children and Families Bill to Clause 2 of the Draft 
Care and Support Bill, which requires a local authority to establish and maintain a service for providing people 
with information and advice 
 
14. The Bill should make reference to young people who wish to enter Further or Higher Education. 
 
Q15.  What are the best ways to increase the numbers of people identified as carers?  What are the risks and 
benefits of placing a duty on public bodies to identify carers? 
 
15. Clause 9 (1) does not make clear how the process of assessing an adult’s care and support needs will be 
triggered. The Bill must state if health services will be able to initiate a local authority assessment, for example. 
 
16. Clause 10 (3) makes no reference to EHC plans in relation to the support needs of parents. Parents are 
not classed as carers when a young person is under the age of 18.   The Bill should refer to the role of parents as 
carers. 
 
17. There are also new duties that will be placed on local authorities in relation their adult social care 
functions by the Children and Families Bill, these need to be taken into account: 
 
• To make arrangements for joint commissioning between adult social care services, children’s services, 
clinical commissioning groups and education services (draft clause 6); 

• To keep adult social care services, children’s services, health and education services under review and 
consider whether this is ‘sufficient’ to meet local need (draft clause 7); 

• To set out what services are available, including in relation to adult social care services, to meet the 
needs of children and young people locally – this will be known as the ‘local offer’ (draft clause 11) 
 
Q20.  Does the draft Bill make adequate provision to help people achieve personalised care and support to 
manage the payment process? 
 
18. Clause 25 (2) should clarify how the personal budgets referred to in the Bill relate to personal health 
budgets and also the Personal Budgets draft clause in the Children and Families Bill. The role of different 
personal budgets should be made clearer. 
 
19. Obtaining suitable accommodation can be a significant problem for young people with life-limiting or 
life-threatening conditions. The Bill should include provisions to ensure that housing for such individuals is 
arranged as quickly as possible. At present, many young people die before they get the housing they need. 
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Q24.  Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 
 
20. Clause 39 (9) should incorporate a provision for the child’s needs assessment to include any plans to 
enter further or higher education, enter the workplace or move to independent or assisted living. 
 
21. Clause 39 (11) should refer to EHC plans, which we believe should be the default basis of the 
assessment.  
 
22. The Government’s draft SEND legislation includes an expectation that EHC plans will span health, 
social care and education services. It is essential that clauses 42 (4-6) stipulate that the needs of young people 
who have been cared for exclusively by their parents, in addition to the needs of their families, are assessed 
together. This would promote integrated assessment of education, health and care services, which are usually 
inter-related. 
 
23. There are too few services which meet the needs of young adults with palliative care needs. The Bill 
should reflect the need for such services to be commissioned. The Government should also consider provisions 
aimed at stimulating the market for providers. 
 
Q30. Health Research Authority 
 
24. It is important that clause 68 (2) balances the need to protect individuals who participate in research 
and the need to facilitate research in sensitive areas such as palliative care. Over-protective attitudes among 
ethics committees are currently a barrier to conducting research in palliative care. 
 
January 2013 
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Turning Point  

 
About Turning Point 
 
1.1 Turning Point is a leading health and social care organisation. We work in over 200 locations, providing 
specialist and integrated services that meet the needs of individuals, families and communities across England 
and Wales.  
 
1.2 We are a social enterprise reinvesting its surplus to provide the best services in the right locations. We work 
with people with complex needs, including those affected by substance misuse, mental health issues, 
unemployment and those with a learning disability. 
 
1.3 Turning Point has also developed Connected Care, our model of community led commissioning which 
involves local people in service provision. It engages communities and commissioners and works with them to 
redesign services to better meet local needs and make savings. 
 
Responding to the consultation  
 
1.4 Turning Point welcomes the opportunity to respond on behalf of the people we support and our staff. We 
have responded to several questions in regards to Part 1 of the Bill, based on their relevance to the people we 
support.  
 
1.5 Our Chief Executive, Lord Victor Adebowale CBE, is due to give oral evidence to the committee on 
Wednesday 16th January. 
 
Questions as part of the call for evidence 
 
Care and Support - General 
 

Q1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill?  

1.6 The Bill is a welcome step forward in simplifying the relevant legislation into one place. It provides a 
framework within which people buying and providing services know what the priorities should be. We feel, 
however, that the bill is limited in its capacity to inform service planning until a conclusion has been reached 
around funding for care and support. 

1.7 The intentions set out in the bill are clear; that the individual should always be at the centre of the support 
provided; transitions should be smoother; assessments carried out and person centred and financial disputes 
settled without impacting on an individual’s care. 

1.8 The duty on local authorities to promote wellbeing in Clause 1 sets the appropriate tone and focus however 
the language could be stronger, for example, the bill currently provides for a general duty to ‘promote’ adults 
wellbeing, we would like to see this changed to ‘ensure the promotion of’ wellbeing. A duty simply ‘to promote’ 
may be too weak, particularly when ensuring the wellbeing of people with the most complex needs or socially 
excluded groups.  
 
1.9 Throughout, the bill needs to be stronger on integration, particularly the need to integrate with public health, 
and the need to invest in preventative services. This is especially important for people with complex needs who 
often access multiple support from multiple teams. (More details are provided in our answer to question 5.) 
 
1.10 Advocacy is also largely left out of the bill and should be included alongside information and advice, to 
ensure that people’s needs are being met and their voices are being heard. This is especially important if 
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individuals with learning disabilities and mental health issues are to be involved in their care planning and 
assessments. 
 
1.11 There needs to be more in the bill to ensure that the information and advice provided is independent, 
accurate and accessible, including for those with a learning disability who may need easy read or additional 
support. We expand on this point in our response to question 10.  
 
1.12 The steps towards portability are welcome but the provisions in the bill provides for portability of 
assessment rather than guaranteeing portability of care, which remains an issue particularly for people with a 
learning disability.  
 
1.13 Unfortunately, underpinning the bill is the lack of certainty around funding that continues. This 
particularly applies around local authority capacity to establish and maintain information and advice services 
and effectively manage the market.  
 
Q3. The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”.  Does the draft Bill support this policy intention, and does it pay due 
attention to the responsibilities of commissioners and regulators for quality of care?  

1.14 We would agree that providers have a significant part to play in ensuring the quality of care they provide. 
This must be their priority, however it is a shared responsibility which commissioners, regulators and 
government must all share.  

1.15 The vast majority of the bill is concerned with outlining the numerous duties and responsibilities on local 
authorities to promote wellbeing, meet needs, conduct assessments, share information and cooperate. It says 
very little in regards to quality being the ‘first and foremost responsibility of the provider.’ Even clause 51 on the 
delegation of local authority functions of assessment and care planning to third parties states that even when this 
happens local authorities retain overall responsibility.  

1.16 Regulations should set out the responsibilities of each party to ensure that each understands its 
responsibilities and those of others so that high quality is embedded, and understood, in every part of the 
system.  

Q5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing?  

1.17 The integration of services around the complex and/or multiple needs of an individual is one of the key 
challenges that most service providers and service users face, and increasingly so as people with social care needs 
live longer. We welcome efforts to encourage cooperation, integration of care and support with health, and to 
reduce gaps in the system, particularly around hospital discharges, set out in the bill.  
 
1.18 That said, the concept of integration within the bill is far too narrow, focusing on health, housing and social 
care (Clause 4(3)), omitting the importance of public health and the criminal justice system.  
 
1.19 With local authorities’ new and welcome responsibilities in public health, Clause 4 (3) would be 
strengthened by ensuring that local authorities must make arrangements with their area’s Director of Public 
Health to promote joined-up working and a focus on prevention. Older people’s services should be seen as 
relevant partners and representatives from the criminal justice system, who should hopefully sit on the Health 
and Wellbeing Board, should also be considered as relevant partners in terms of integration due to prison 
leavers being particularly vulnerable to gaps in services.  
 
1.20 We would also like to see in Clause 4 (5) a reference included to voluntary and independent sectors 
operating in the area as relevant partners of a local authority and that guidance provides clarity, or some 
examples at least, of who ‘other persons’ are as referred to in Clause 4 (2). 
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1.21 The duty on local authorities and relevant partners to co-operate with one another will help to support 
integrated services and joint working. We support the intention of Clause 5 to ensure that co-operation takes 
place in specific cases. However, subsection (1) (b) which states that co-operation must take place unless a 
partner or authority considers it would ‘otherwise have an adverse effect on the exercise of its functions’ lacks 
clarity and may be open to too much interpretation. Any number of written reasons (required by Subsection (3)) 
could be given by a partner who chooses not to co-operate so we think further guidance is necessary to outline 
what is and is not acceptable.  
 
1.22 We hope that guidance in support of the bill outlines what good co-operation should entail to give local 
authorities and relevant partners support in achieving this (Clause 4) and what constitutes acceptable written 
reasons for declining a request to co-operate in specific cases as mentioned in Subsection (3) of Clause 5. 
 
1.23 The bill could also benefit from guidance outlining what local authorities’ responsibilities are around 
‘promoting’ integration, and fulfilling this duty in relation to Clinical Commissioning Groups and the NHS 
Commissioning Board which have similar roles to play. 
 

Q8. Are the provisions of the draft Bill in relation to the views of service users, carers and prospective users 
of services sufficient?  Would you suggest any improvements to these provisions? 

1.24 Involvement of service users and carers is a clear focus throughout however inclusion, promotion and 
maintenance of advocacy support is weak throughout the Bill and should be on a par with information and 
advice. Advocacy is vital to ensure that everyone has equal opportunity to have their voices heard and make 
decisions about their care and support needs.  

1.25 Clause 24 (subsections 3 and 4) states that when preparing care plans, local authorities must consult with 
individuals, carers and others ‘so far as is feasible’ – this is vague and gives service users and carers no guarantee 
that their views will be taken into account. It could be strengthened to say they must consult ‘unless to do so 
would have an adverse effect on the process’ or words to that effect. 

1.26 Although service user and carer involvement features within the Bill, there is no mention of wider 
community involvement, which is also essential, if services are to be designed and delivered to meet local need.  

1.27 Stating there should be involvement is only one element – individuals need to be empowered to share their 
views, see the worth in this and feel listened to. Staff need to be trained in how to facilitate this and respond 
effectively when views are given, particularly where there are disagreements.  

 
Responsibilities of local authorities 
 

Q9. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? 

1.28 One of the implications on local authorities not covered elsewhere in our response is the need for a clear 
framework for what can and cannot be charged for in regards to preventative services (to be outlined in 
subsection 4 of clause 14).  

1.29 It is also impossible to ignore the financial pressures local authorities are currently facing – with increasing 
demand and reduced resources, local authorities will need to prioritise the new duties set out in the Bill. It will 
be important to monitor, therefore, if there are certain duties that are not being undertaken, due to pressures on 
authorities, and the impact of this on individuals. For example, there is a risk that information and advice 
services will not be sufficient or consistently applied. 

Q10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information?  

1.30 We support the need for an information and advice service, emphasising the need for information to be 
unbiased and comprehensive (including all providers operating in the area) to allow individuals to make the best 
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choices about their care and support. Local authorities are well positioned ensure the provision of impartial 
advice but it is important that they have enough resources available to provide this and keep any information 
provided up to date. It will also need to be available in a variety of formats, languages, hard copy and online and 
in Braille.  

1.31 We have raised the point previously of the importance of advocacy support and the need for it to be 
included alongside information and advice. For many people we support, either because of communication 
needs or because of the state of crisis they may be in when first accessing services, they may need additional 
support when making decisions or choosing between services.  

Q11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers?  

1.32 Local authorities are in a good position to understand local need and to see where gaps in provision exist 
and what is needed to ensure people are able to access the support they need. It is our experience that they do 
not all currently use this position enough to inform commissioning practice. 
 
1.33 Diversity in provision is essential if a service is to meet an individual’s needs and the local authority can 
facilitate this by ensuring that there aren’t barriers which certain providers, namely smaller organisations or the 
not for profit sector, cannot surmount. Ensuring diversity within the market, and ensuring the market covers all 
corners of society, also requires resource – the JSNA should help inform these decisions and where focus is 
required, but this must be done properly. There is a risk that those unknown to the local authority or harder to 
engage with will go without the services they need.  
 
1.34 Much of the local authority’s ability to manage the market links to their capacity to understand the needs of 
their local population and the services that are required. Facilitating choice properly will require resource and 
expertise and local authorities are under increasing pressure to prioritise their budget and the risk is that 
properly facilitating choice in the way set out in the Bill is seen as ‘nice to do’. 

1.35 The other point to raise here is that the care and support market must exist in isolation to the health market 
or criminal justice services.  

 
Transition from children’s care and support services  
 

Q24. Will the draft Bill’s provisions smooth transition from child to adult services, and should they be 
extended in any way? 

1.36 The provisions set should smooth transition from child to adult services by giving local authorities powers 
to assess children, young carers and the carers of children under the adult statute. The new protection in the Bill 
to ensure that any service being provided under children’s legislation must continue to be provided after the 
individual’s 18th birthday, until the assessments and care planning required have been completed, is also 
welcome. 
 
1.37 Separate to the transition from children’s care to adult services, however, is the transition from adult to 
older people’s services. Unfortunately, there is no mention of this transition, or cooperation required between 
adult social care services and those for older people, in the draft bill. Increasingly we will have an ageing 
population with substance misuse problems, mental health issues and people living longer who have a learning 
disability, while possibly also experiencing health, or mental health, issues relating to old age. The transition 
between these services will be increasingly important to get right and may be an additional area for the Bill to 
address.  
 
January 2013 
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Turning Point – supplementary 

Below is supplementary evidence following oral evidence given by Turning Point’s Chief Executive, Lord Victor 
Adebowale, on the 16 January 2013. This is in regards to the questions posed to the panel of Care and Support 
Providers. Not all of these were asked in the oral session.  
 
We would like to draw particular attention to question 10 regarding the support we provide those with 
substance misuse issues.  
 

I. Overview: the scope and structure of the draft Care and Support Bill 
 

1. Does the draft Bill provide you with clarity on how care and support works and what providers and 
service users can expect?  
 

1.1 The Bill consolidates relevant legislation and provides more clarity, in one place, than currently exists. There 
are, however, a number of areas which need to be clearer if the intended outcomes are to be realised on the 
ground. Further understanding is also required on the available resource and time local authorities have to fulfil 
the duties being proposed.  
 
1.2 The Bill’s intentions are clear, that is to say; the individual should always be at the centre of the support 
provided; transitions should be smoother; assessments carried out and person centred; and financial disputes 
settled without impacting on an individual’s care. However it lacks clarity on commissioning; requires 
strengthening around integration and omits key partners from the duty to collaborate. These points are all 
explored  
 
1.3 We hope that regulations will fill in some of the blanks currently in the Bill, for example further detail is 
required on the manner in which assessments should be conducted, the timeframes governing their completion 
and the matters local authorities should have regard to when conducting them.  

 
Does it provide a clear enough framework for you and/or your members to plan for current and future 
activities of your business/organisation and to predict future demand for services? 
 
1.4 The Bill provides a framework within which people buying and providing services know what the priorities 
should be but is of limited use in terms of predicting future demand.  
 
1.5 The Bill is also limited in its capacity to inform planning until a conclusion has been reached around funding 
for care and support and how local authorities will respond to this. Many of the new duties placed on local 
authorities will require resource and prioritisation however local authorities are limited in their ability to do that 
at a time when they are under significant pressure to make savings and individuals remain unclear on how their 
future support needs are to be paid for. The long awaited decision on funding will help to stabilise the system. It 
will also help to focus more on preventive services which starts with commissioning and forward planning in 
terms of spend.  
 
1.6 Predictions of future demand will come from having a well researched JSNA in place, based on a thorough 
understanding of current community need. This, linked to an understanding of demographic changes, will help 
commissioners and providers plan ahead.   
 
1.7 Other limitations of the Bill in helping to support future planning, particularly for organisations working 
with those of a working age with multiple complex needs, include; 
 

• The Bill allows for portability of assessment for both adults moving to a new area and young people 
moving to adult services, but does not provide for the provision of services, offering little assurance 
that the current issues with portability will be addressed.  
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• People are still being shunted between services, often fighting over who will pay.  
  

• Services are not consistently meeting peoples whole needs either because they do not understand them 
or because they are not incentivised sufficiently to work in an integrated way. The Bill (as our response 
to Question 9 details) does not go far enough to ensure all partners and all organisations are included 
in the delivery of care and support.   

 
1.8 Without these changes taking place the care and support services remain fragmented and potentially 
unprepared to meet future need.  

 
 

II. The effect of Local Authority duties on the market 
 

2. Will the introduction of the duty on local authorities to promote an adult’s well-being when exercising 
functions in relation to the draft Care and Support Bill contained in clause 1 result in changes to the 
type and quality of services provided by you or your members? If so, what changes do you expect? If not, 
why not? 

 
2.1 Turning Point services are based on the principle of person centred support, taking into account an 
individual’s whole needs and wellbeing so the prominent inclusion of wellbeing within the Bill will not have a 
great impact on the way we work as we pride ourselves on doing this already.  
 
2.2 That said it is important to include the focus on wellbeing which sets out from clause 1 what the priority is, 
as we know that individual wellbeing is not universally at the forefront of the care and support people receive.  
The introduction of the duty should focus commissioners, and providers, around the individual where this may 
not be happening as it should.  
 
2.3 For example we support people that come to us from NHS campuses or other providers, who are labelled as 
‘challenging’. One individual was perceived as such for throwing his cornflakes on the floor when actually before 
Turning Point became involved in his care and support, no-one had taken the time to find out whether or not he 
liked cornflakes. As soon as this information was understood and he’d chosen a cereal he liked, the ‘challenging’ 
behaviour at breakfast no longer existed.  
 
2.4 This duty should have a greater impact on commissioning practice; to understand individual needs and 
ensure the services commissioned on people’s behalf really do understand and support an individual’s physical 
and mental health and wellbeing. 

 
3. Do you agree with the ‘market shaping’ duty on local authorities in clause 3, the aims to which this duty 

is directed set out in clause 3(1) and the matters the authority must have regard to in clause 3(2)? In 
your experience, do local authorities have sufficient capacity and knowledge of the market to implement 
this duty? 
 

3.1 Yes, we are in agreement with the duty on local authorities to promote ‘the efficient and effective operation 
in its area of a market’ – as long as it also promotes a level playing field and considers the needs of the whole 
community, including those requiring niche support.   
 

3.2 ‘Promote’ is a word easily open to interpretation but in the spirit of opening up public services and with 
individuals having greater choice about where they spend their budgets and access services,  
 
local authorities will hopefully not see this as something they can dismiss as a one off exercise. It needs to be an 
ongoing process. 
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3.3 It should also be a partnership approach: Providers and the people using services also have a role to play in 
shaping the market – we’re working on the ground and understand local need and can often see the places in the 
system that aren’t working and how to fix them.  
 
3.4 Diversity in provision is essential if a service is to meet an individual’s needs and the local authority can 
facilitate this by ensuring that there are not barriers which certain providers, namely smaller organisations or the 
not for profit sector, cannot surmount.  
 
3.5 An issue, raised before, is whether local authorities have the capacity or expertise required to do this 
properly. It is vital that the care and support market does not exist in isolation to the health market or criminal 
justice services for example, therefore local authorities need to not only understand social care provision but 
how this relates and support other partners. This reiterates the point for local authorities to have an 
understanding of priorities in regards to how the new duties should be applied. 
 
3.6 We would also like to see local authorities take account of an organisation’s social impact as well as the 
service it provides. This may require guidance to make explicit reference to the Social Value Act.  
 
3.7 In regards to information (Clause 3 (1c) a great deal of information available to local authorities but there is 
a risk, if the JSNA process is not done properly, that those unknown to the local authority, or harder to include 
will go without the services they need. There are also issues around information sharing and local authorities 
sharing the information they have access to with providers and partner agencies.  
 
3.8 Local authorities are under increasing pressure to prioritise their budget and there is a risk that properly 
facilitating choice, for those with a learning disability or other complex needs, in the way set out in the Bill is 
seen as ‘nice to do’ rather than a duty to fulfil.  

 
4. Does the drafting of clause 3 take sufficient account of the diverse nature of the market for care, which 

includes large international providers alongside local voluntary or community sector providers? 
 

4.1 The language is catch-all so not particularly nuanced in regards to the diversity of the market.   
 
4.2 Local authorities need to understand the barriers faced by organisations and help to address these where 
certain providers are being unfairly disadvantaged. They also need to understand the needs of different 
communities and their preferences for gaining support, especially where specialist services are required (women, 
BME groups).    

 
5. Do you consider that one aspect of local authority management of the market relates to the usual cost it 

pays for residential or domiciliary services? If so, would you favour a duty in the legislation to the effect 
that in setting their ‘usual cost’ local authorities must have due regard to the ‘actual costs’ of the 
provision of the care, to avoid creating a significant imbalance in that market? 

 
5.1 We agree that price setting is relevant to local authority’s management of the market and that it would be 
helpful for inclusion in the bill due to providers finding usual costs do not meet the actual costs required to 
deliver services.  
 
5.2 The usual cost being too low, based on the local authorities practically unique economies of scale, is a barrier 
for market entry and can skew the market and impact on quality. To ensure a level playing field, local authorities 
need to be transparent about how costs are identified – an action which could be set out in guidance. 
Commissioners also need to be realistic about their ‘actual costs’, taking into account local factors, and not drive 
down the level of quality, or choice available, by paying too little. This skews the market in a negative way. 

 
6. Do you agree with the duty on local authorities to establish and maintain a service for providing people 

with information and advice? Is there sufficient information available to local authorities to provide 
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this service? Will it enable service users and carers to understand and access the services you and your 
members offer or is more needed, such as advocacy or brokerage services? 
 

6.1 Yes we agree with the duty on local authorities to establish and maintain an information and advice service 
however this should also include advocacy.   
 
6.2 Information is important and for some this will be enough to inform decisions and help an individual to 
choose the support they need. For many people accessing our services, information alone will not be any help 
without additional advocacy or brokerage support.  
 
6.3 The issue, again, is capacity and whether local authorities have the capacity to do this right and to keep it up 
to date. Currently many would probably say not. Further guidance will be needed if local authorities are able to 
outsource this function to ensure that information remains available, up to date, accessible and independent.  
 
6.4 In terms of getting additional information there are ways and means of doing this. Our Connected Care 
community audits show what you can find out by asking people what they want from services. This qualitative 
information, as well as population statistics local authorities should already have, CQC information and 
outcome data should provide sufficient amounts of information. The challenge is not finding the information it 
is the sharing of it. 
 
6.5 It is also important to ensure the quality of any information or advice provided. It is paramount that the 
information is independent and provided in an independent way. Therefore we would advocate for regulations 
to require local authorities to adhere to a set standard to ensure the quality and neutrality of information. The 
Information Standard Quality Mark as used by the Department of Health, or similar, could be a useful tool for 
local authorities to adopt. This would be flexible enough to support local differences but provide a national level 
of acceptance in terms of the information made available.  

 
III. Quality and sufficiency of services 

 
7. The draft Bill proposes to focus the assessment of care and support needs on outcomes, rather than 

specific services. Do you agree with this approach and will you and/or your members be able to deliver 
services in line with it? 

 
7.1 We agree with this approach as we already have personal outcomes at the heart of what we do and the 
services we provide. The linking of care and support planning to the outcomes that people want to achieve 
should facilitate tailored, person centred services and give people the opportunity to play an active role in their 
own care and support assessment and planning. There is a need, however, to be realistic and to work with 
individuals to create plans that are ambitious while have due regard to the resources available. This is 
underpinned by the fact that the duty is to guarantee assessment, not provision.  
 
7.2 We also welcome clause 1 which outlines areas that relate to wellbeing as this takes account of mental and 
emotional health as well as physical health and social and daily living factors. We hope that this widely defined 
notion of wellbeing will connect to the outcomes that care assessments and plans will have a focus on.  
 
7.3 We also think it is important to highlight the need for access to advocacy services during the care planning 
and assessment process. The aim is for more a person-centred approach so it will be important to ensure that 
individuals are able to take part in the process as far as possible. Subsection 5 of Clause 9 suggests that local 
authorities should consult with individuals, carers and requested other persons ‘so far as it is feasible to do so’. 
This could be strengthened (or what constitutes feasibility) to reduce the risk of it being too open to 
interpretation as to whether such consultation is feasible in any given situation.  

 
8. The CQC, in its report ‘The state of health and adult social care in England 2011/12 reports a shift away 

from residential care towards domiciliary care and an increase in models of care such as extra care 
housing, and short-term nursing care in homes and reablement services. Does this reflect your 
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experience? Do you expect further shifts in the type of services that you/your members provide as a 
result of the draft Bill? Do you expect the draft Bill to result in changes in demand for services? 
 

8.1 We are seeing a shift away from residential care, most local authority strategies specifically say this is their 
plan, however the pace is different across the country. We have seen the replacement of campus re-provision in 
a number of areas with supported housing and registered homes being replaced with independent living flats 
and supported living support – both of which provide a better model of personalised care.  
 
8.2 We hope to see a continuing shift towards community based support however we are worried that 

continuing financial pressures on commissioners will lead to a move back towards congregated living as a 
single person service could prove too expensive. For example, we support two people living together 
currently that want to be on their own but the commissioner cannot afford it so they are staying together. 
There is a risk with squeezed budgets that we could start to see much more of this and commissioners 
asking for residential services but calling them supported living. This clearly undermines priorities 
elsewhere in the bill which focus on individual choice.  

8.3  
9. How are you/your members responding to increasing demand for integration of health, social care, 

housing and other services?  
 

9.1 The people we support have always needed services to be more integrated than they are. One solution we 
have developed is our Complex Needs Service in Hertfordshire where we have a jointly commissioned service 
with a multi disciplinary team supporting those with combined mental health, substance misuse, housing, 
employment and welfare issues. 
 
9.2 The service not only delivers improved outcomes for individuals, it also saves money. For every £1 invested 
in each individual there was a net reduction in demand for public services worth £4.40,  
 
£23.10 and £28.50. In addition the economic value to society of the quality of life, life expectancy and increased 
job readiness for the clients was calculated at £11,000, £44,000 and £55,000. 
 
9.3 Another example of integration is the North West London NHS Integrated Care Pilot - the largest and 
most comprehensive integrated care initiative in the UK.  

• It’s focused on improving the care of people with diabetes and those aged 75+ with an aim to reduce 
unscheduled hospital admissions because this group represents 10% of the population and 28% of the 
budget in NHL. 

• The pilot aims to provide proactive care closer to people’s homes and improve clinical effectiveness and 
patient experiences through developing new ways of working between GPs, specialist care providers, 
community and social care.  

• It also aims to increase levels of trust and partnership between GPs, hospitals and other organisations, 
lead in delivering integrated care and help with productivity and efficiency.  

• It was officially launched in June 2011 and now comprises: 100 practices, two acute trusts, two mental 
health trusts, three community trusts, five local authorities and two patient organisations 
 

Does the draft Bill enable providers to move towards integrated provision or does it introduce any barriers 
to this? 
 
9.4 The distinction between health and social care is often unhelpful and the gaps that people fall through, 
whether because they have multiple complex needs or are transitioning from Young People to adult or adult to 
older people’s services is because health, social care, housing are all working in silos. 
 
9.5 Currently the draft bill has too narrow a concept of integration limited to health, housing and social care.  
We would like to see the bill include public health and criminal justice as key partners – specifically the latter as 
prison leavers are particularly vulnerable to gaps in services.   
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9.6 The Bill could benefit from outlining what local authorities responsibilities are around ‘promoting’ 
integration, and their role doing this in relation to CCGs and the NHS Commissioning Board. This is something 
that could be included in guidance.  
 
9.7 We hope that guidance in support of the Bill outlines what good co-operation should entail to give local 
authorities and relevant partners support in achieving this (Clause 4) and what constitutes acceptable written 
reasons for declining a request to co-operate in specific cases as mentioned in Subsection (3) of Clause 5. 
 
9.8 Specific recommendations we would make to strengthen the bill: 

o Subsection (2) of Clause 4 would benefit from clarity over who ‘other persons’ are or could be. 
o Subsection (3) should have another part added to it, ensuring that local authorities must make 

arrangements with their area’s Director of Public Health to promote joined-up working and a focus on 
prevention.  

o Subsection (5) of Clause 4 should include reference to the voluntary and independent sectors operating 
in the area as relevant partners of a local authority. 

o We support Clause 5 which will ensure that co-operation takes place in specific cases. However 
Subsection (1) (b) which states that co-operation must take place unless a partner or authority 
considers it would ‘otherwise have an adverse effect on the exercise of its functions’ lacks clarity and 
may be open to too much interpretation. Any number of written reasons (required by Subsection (3)) 
could be given by a partner who chooses  

 
not to co-operate so we think further guidance is necessary to outline what is and is not acceptable.  

 
10.  (To Turning Point): Have you experienced barriers to developing or delivering services to those with 

complex needs, such as those who are affected by drug and alcohol misuse? Will the draft Bill make it 
easier or harder for such groups to access services? 
 

10.1 Barriers to developing and delivering services include the lack of joint commissioning. Services are still 
often commissioned to deal with one primary need (substance misuse or mental health) regardless of the 
evidence that many individuals have co-existing conditions that can only be addressed in partnership with each 
other.   
 
10.2 Another barrier is the lack of integration between agencies and silo working which allows people to fall 
through gaps in provision. The new structures across health and social care from April should help to bridge 
some of the gaps but there is still a cultural shift required to think outside of traditional boundaries. This is why 
it is crucial for the bill to include Directors of PH and criminal justice as partners to cooperate and integrate 
with.  
 
10.3 The move away from NHS based treatment to community based often comes up as an issue for our 
substance misuse service. We have had campaigns by NHS staff not understanding social enterprise when we 
have been commissioned to provider community-alternatives to traditional NHS treatment models.  
 
10.4 Local authorities can help to break down some of these barriers by managing the market and working with 
NHS partners to foster a greater understanding of different providers and the benefits they bring to choice of 
provision. Clauses 5 and 6 could be stronger around integration and cooperation and we would like to see 
further detail on how local authorities can work with partners, including the not for profit sector, in guidance.  
 
10.5 Stigma and discrimination with communities is sometimes an issue with communities not understanding 
mental health or disability or wanting a substance misuse service locally. We have had 200 people come to local 
meetings we hold when developing new services, campaigning against it, often based on pre-existing ideas. Part 
of our role is to address myths and inaccuracies and work with the local community to ensure our services are 
seen as a positive addition. The wider community, and the role local authorities or providers have in ensuring 
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the wider community play a positive role in supporting wellbeing does not feature in the bill but will have a 
significant impact on an individual’s wellbeing if not addressed.  
 
10.6 The biggest challenge to provision for people with complex needs is funding. The bill does not protect 
providers against cuts being made to services. Across the country we are being asked to make up to 40% savings 
in some areas.   
 

IV. Funding for social care 
 

12. Have concerns regarding local authority funding for social care caused problems for you as a provider? 
Do you agree with the assessment made by the Government in the White Paper ‘Caring for our future’ 
that the 2012 Spending Review settlement provides sufficient funding? 

 
12.1 We do not agree that there is sufficient funding but we are in the position we are in and need to make the 
best use of the finite resources available.  
 
12.2 The cuts facing local authorities are impacting frontline services either through raising eligibility criteria, 
meaning people are not receiving support until their needs are far higher, or through direct cuts to contracts.  
 
12.3 Most of our commissioners are asking for cuts, up to 30% in one go in some of our LD services and 40% for 
substance misuse provision, which will inevitably have an impact on the way we deliver the service. We work 
with complex individuals so not getting services because of the eligibility is not so far an issue for us as their 
needs fall under ‘substantial’ or critical’. However when the squeeze really happens we are expecting 
commissioners to look for a reduction in the number of hours people at the higher end are receiving, as that is 
all that is left.  
 
12.4 There are also issues regarding arguments over who pays for individual’s care – the provisions in the bill 
(clause 33) are welcome but we would like to see a duty not only to guarantee provision continues but this 
continues at the same level in the receiving authority as it did in the sending authority until a new assessment is 
completed and any changes explained.  As currently drafted, there is a concern that the provision amount to 
portability of assessment, rather than actual continuity of care.  
 
12.5 For example we support an individual with learning disabilities discharged from a long stay hospital about 
ten years ago as part of a block contract. It was not clear exactly who was covered by this contract. Because of 
this it has been difficult to trace who should actually be commissioning the individual’s care and support – the 
PCT or the Local Authority. Over the last two years this lack of decision means that Turning Point is owed 
£200,000. Thankfully we are now close to a resolution and have been able to continue providing support for the 
individual while commissioners argue it out.  
 

February 2013 
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United Response 

General 
 
1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
 
1. United Response broadly welcomes the draft Care and Support Bill as it simplifies some of the 
complexities of the current, fragmented system.  However, much of its impact will depend on whether the 
funding of the care system is resolved and on the details set out in the regulations.  Without these, it is difficult 
to accurately assess the likely impact of the Bill. 
 
2. United Response supports the Care and Support Alliance’s call for the inclusion of a right to 
independent advocacy for all adults who could not otherwise independently participate in assessments, care 
planning, appeals, reviews or safeguarding processes.  While information and advice about care and support 
options will improve the care system, it will not be sufficient for everyone.  Around 40% of people supported by 
United Response are unable to communicate verbally, making communication and accessing some forms of 
information more difficult.  Advocacy plays a significant role in ensuring that people’s needs are met in a way 
which takes into account their views, wishes and feelings.  For people with communication difficulties, advocacy 
can be both a service and a means of accessing care and support.  We strongly recommend that a duty to provide 
independent advocacy is included in clause 2. 
 
4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must promote 
an individual’s well-being?  Are there other principles that might be substituted for it? 
 
3. United Responses supports the inclusion and centrality to the Bill of clause 1 about an individual’s 
wellbeing.  This will encourage local authorities and service providers to consider an individual’s needs in a 
more holistic way, potentially leading to an improvement in person-centred support.  The definition of 
wellbeing is broad enough to include most aspects of an individual’s life, without being entirely prescriptive.  We 
are particularly supportive of the requirement to consider an individual’s mental health and emotional wellbeing 
as well as physical health.  This recognises that care and support is about much more than basic personal care 
and physical wellbeing. 
 
4. Regulations for clause 1 (3) b and c will need to go into further detail about how people’s wishes, views, 
feelings and all circumstances will be taken into account when decisions are being made.  A significant number 
of people supported by United Response are non-verbal, making communication more difficult, so it is 
important that an individual’s additional support needs are taken into account when planning for their care and 
support. 
 
Responsibilities of local authorities 
 
9. What is your view of the financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill? 
 
5. The Bill in its current format does not make a significant difference to the pre-existing financial 
responsibilities of local authorities.  The Bill proposes a national eligibility criteria and minimum care threshold, 
but without further details it is difficult to judge the impact of this.  Much depends on the level at which 
eligibility criteria are set and how needs will be assessed.  United Response is concerned that the current view 
appears to be to set new national eligibility criteria at the current level of ‘substantial’ on the basis that many 
local authorities will have set their criteria at that level by 2015.  It is clear that local authorities have had to 
restrict access to care due to financial reasons rather than decreasing demand and we are concerned that a 
national minimum level of ‘substantial’ will result in many more people being deemed ineligible for care and 
support.  It may create savings for local authorities in the short term, but in the long term will increase costs. 
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6. United Response supports the view that the new minimum care level should be set at moderate.  
Although this may increase care costs for local authorities, it will reduce the likelihood of people with a few care 
needs reaching a crisis situation and requiring emergency health or care support. 
 
7. Although the Bill does not significantly increase the financial responsibilities of local authorities, it does 
introduce a number of new powers and duties, most notably around market shaping and the provision of 
information, advice and advocacy.  These will increase the workload required of local authorities in the short 
term, but in the long term should mean that social care functions in a more cost-effective and efficient manner. 
 
10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
8. The provision of high quality and independent information, advocacy and advice is vital to the 
transformation of the care and support system and United Response is encouraged by the emphasis given to it in 
the draft Bill.  This will be one of the gateways into care and support and will help people to understand their 
needs and to find out about the possible services in their area.   
 
9. For the majority of people supported by United Response, it is important that any information 
available is presented in an accessible format and that their council takes a proactive role in ensuring that people 
know what kind of information and advice is available as some people may be unable or unwilling to approach 
their local authority.  In our view clause 2 should be strengthened to include a duty on local authorities to be 
more proactive in reaching out to individuals who may require information and advice about their care needs.  
 
10. Information cannot simply be provided on a website as this will be inaccessible to many people.  Some 
people may require information in easy read, in larger text, different languages or in Braille or audio.  
Information and advice must not be solely internet based as many older and disabled people do not have 
internet access and should therefore include telephone or face-to-face support.  Some people may require 
advocacy in order to access information and advice about their care and support options. 
 
11. Information and advice need to be available at all stages of the care journey, but particularly at points of 
transition such as when moving to a new area, accessing a new type of support or when moving from children’s 
services to adult services.  There should be an additional duty to ensure the provision of specific information at 
points of transition and further clarification of what local authorities should be expected to provide at each stage 
needs to be outlined in regulations.  There is also the question of how information about social care will be 
integrated with health care.  This is particularly important when people are being discharged from hospitals, as 
healthcare professionals often do not have an in depth knowledge of social care or may be unwilling to advise 
people to take positive risks. 
 
12. There needs to be a clear link between the national website on care and support and each local 
authority website to ensure that there is continuity of information.  There also needs to be links between each 
local authority website, as some areas may be unable to provide particular specialist services.  Subsection 2 of 
clause 2 would benefit from the inclusion of a duty to provide information about services in other areas, 
particularly if local provision of a specific service is lacking or underdeveloped.  This will be relevant to people 
who may have more specialised needs. 
 
11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers?  
 
13. Ensuring a diverse and high quality range of services in local area will be an essential part of enabling 
people to have individualised support to meet their needs.  The inclusion of a clause on market diversity, with 
emphasis on providing a variety of high quality services and providers is a positive move in ensuring a range of 
options for people to choose from. 
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14. The draft Bill provides local authorities with the opportunity to expand the provision of services in 
their area, but questions remain about where the funding for new services will come from.  United Response 
supports the Care and Support Alliance’s position that some initial funding should be made available from 
central Government to encourage and develop a range of diverse and high quality support.  It would be an 
extremely positive step to provide more personalised and local services, as this may negate some of the need for 
expensive out of area placements, but further clarification of how this will work in practice would be welcomed 
in regulations. 
 
15. In some complex cases, it may not be viable for local authorities to provide diversity of services and 
therefore, there should be a duty on local authorities to be able to meet people’s needs on similar terms but 
outside the local area if their area does not have services of sufficient quality or capacity.  However, out of area 
placements for people with low incidence needs should not become a local authorities’ default position.  
Emphasis must be on providing high quality, local services, with out of area placements used only if they are 
deemed to be in the individual’s best interest. 
 
16. An awareness of future demand for services will help with the provision of a diverse market of services, 
but this awareness will depend on a number of factors.  Currently in many areas, there seems to be poor levels of 
communication between children’s services and adult services and local authorities are often unaware of the 
number of people with more mild and moderate care needs, which makes it very difficult to adequately 
anticipate future demand for services.  Better communication between local authority departments, improved 
information sharing and the use of registers may help in ensuring that future demand is correctly catered for. 
 
Assessment and Eligibility for Social Care 
 
14. What are the risks and benefits associated with self-assessments for care and support as proposed in the 
draft Bill? 
 
17. Assessments are the key to ensuring that people with disabilities and older people receive appropriate 
support which meets all of their needs.  We welcome the broad approach to entitlement for assessment and the 
focus on how care and support could help a person achieve their desired outcomes in day-to-day life.  This 
appears to align well with the focus on overall well-being.  However, we do not believe that the Bill in its current 
form supports the idea of pure self-assessments and do not believe that this would be appropriate for many 
people. 
 
18. It is also welcome that the Bill calls for assessments to be carried out regardless of the level of need for 
care and support and the level of a person’s financial resources.  It would be helpful to include a reference to the 
duration or variability of need as some people’s needs may fluctuate or they may only need support for a short 
period of time such as when being discharged from hospital. 
 
19. We support the right to have “any person whom the adult asks the authority to consult” as introduced 
by 9 (5) c as this will allow advocates and others to be part of an individual’s assessment process, if they wish.   
 
15. What are the best ways to increase the numbers of people identified as carers?  What are the risks and 
benefits of placing a duty on public bodies to identify carers? 
 
20. The inclusion of the right to a separate carer’s assessment is a positive step, but the emphasis in the Bill 
appears to be on enabling people to continue their caring roles rather than looking at the carer’s quality of life.  
Whilst some people may be happy to continue their caring roles, others, particularly older people may need to 
reduce their caring responsibilities. 
 
21. A comparison between clauses 9 and 10 shows a discrepancy in the approach to an individual’s 
assessment and that of a carer.  Carer’s assessments appear to assume that an individual will want to continue in 
their caring role, rather than looking at their quality of life.  Clause 10 takes into account some of the outcomes a 
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carer may wish to achieve, in relation to work, education, training or recreation, but it would be fairer to 
broaden this to look at all the outcomes a carer may wish to achieve.  This will bring it in line with clause 9 (4). 
 
16. Do you consider that variable local charging regimes for services are compatible with national eligibility 
criteria, and any future funding changes involving capping individual financial liability? 
 
22. United Response would argue that variable local charging regimes will be difficult to apply in the 
context of national eligibility criteria and capping care costs.  While they will help to address the issue of 
differing costs of care across the country, it may present difficulties when someone moves to a different area and 
faces different care costs.  It may also mean that people in different areas of the country, receiving the same level 
of care but with different charges may reach the lifetime cap at different times.   
 
23. If some local authorities chose to provide support beyond the national minimum care standard and 
others do not, this may cause complications for people moving between different areas.  It is not clear from the 
Bill’s current form how this might be resolved, but it must be considered, if the care cap is introduced in the final 
Bill.  Without further detail in regulations of how the charging regime, national eligibility criteria and cap on 
care costs will work, it is difficult to comment in detail about how they may interact. 
 
17. The White Paper says that assistance with care and support needs will be subject to a reasonable charge. 
Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention clear?  
 
24. United Response supports the Care and Support Alliance’s response to question 17. 
 
Care planning and personal budgets  
 
20. Does the draft Bill make adequate provision to help people achieve personalised care and support and to 
manage the payment process?  
 
25. United Response welcomes clause 17 and the way it brings together a number of existing duties.  The 
inclusion of subsection 3 is helpful as it will allow individuals to request that their local authority organises their 
care, even if they have resources which places them above the level for financial help.  We are supportive of 
clause 19, which gives local authorities the power to meet the needs of people who may not otherwise be eligible 
for support.  This will be helpful in urgent situations or when a person is ordinarily resident in another area. 
 
26. The inclusion of personal budgets in statute is particularly encouraging as many disabled people want 
to have more control over their money and care.  As personal budgets are rolled out all across the country, it will 
be important to ensure that people are given maximum flexibility in choosing how to spend their budgets.  Too 
often, personal budgets end up being administered by local authorities or are too prescriptive about how they are 
calculated which limits the choice of support which people are able to buy from.  It would be helpful to have this 
flexibility of use underlined in legislation as people should not feel that their choices are being limited in what 
they can choose.  It is this flexibility which defines personal budgets. 
 
27. It will also be important for people to be able to access independent information, advice and advocacy 
as they establish personal budgets and as their needs develop so that they are able to continue to find appropriate 
support. 
 
28. The clause concerning the review of care and support plans is a welcome recognition that people’s care 
and support needs can change over time.  It would be helpful to include a timeframe within which a person’s 
needs should be reviewed.  We feel that this would be particularly helpful for people who are living in out-of-
area placements as it will help to improve communication with their placing authority. 
 
29. There should also be a means of strengthening current legal protections so that a person’s care package 
is not altered after a review without their consent.  This has become more common as local authorities face an 
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increasingly difficult financial situation, but it clearly has a detrimental impact on the individual and takes away 
the control they have over their care. 
 
Adult safeguarding 
 
22. To what extent do the safeguarding provisions ensure that all those at risk are adequately protected, and 
should these provisions be extended in any way?  
 
30. Following a number of serious cases of abuse of disabled people, including at Winterbourne View, 
there have been concerns raised that current safeguards are not proving effective.  The move to clarify the law 
around safeguarding is much needed to ensure the creation of stringent legislation and prevent further abuse. 
 
31. United Response welcomes the powers outlined in clause 34 which mean that local authorities can take 
action when they know or suspect that an individual is experiencing or at risk of abuse and neglect.  The 
definition of what abuse can include is helpful in providing examples of what forms financial abuse may take.  
We especially welcome (2) c and d as people with learning disabilities are particularly vulnerable to instances of 
‘mate crime’.  However, we are concerned that the draft Bill implies that abuse is limited to financial abuse and 
therefore recommend that the clause is expanded to cover other forms including physical, emotional and sexual 
abuse and instances of hate crime. 
 
32. As set out in clause 36, part of the role of Safeguarding Adults Boards will be to undertake reviews in 
the case of an adult’s death or when an adult has experienced or there is suspicion that they have experienced 
abuse or neglect.  However, United Response recommends that this is extended to cases where an individual 
sustains a serious injury, with no reasonable explanation.  This may help to prevent instances of abuse or neglect 
from leading to even more serious situations. 
 
January 2013 
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Voluntary Organisations Disability Group 

Executive Summary 
 
Q3. Re: “quality of care is first and foremost the responsibility of the provider.”  
1. The VODG agrees that providers play a primary role in delivering high quality care, but this 
responsibility does not rest solely with them. Central and local government, commissioners, regulators, and 
other partners are also extremely influential. 
 
2. Quality of care is affected by the levels of central government funding. Adequate funding for the 
social care is essential to maintaining high quality services, especially for the workforce.  
 
3. We welcome the strengthened duties of local authorities to co-operate. Voluntary sector providers 
have much to offer local authorities and should be named in the list of partners in Clause 4 (5).  
 
4. The Bill needs to bring greater coherence to the many quality improvement initiatives. Statutory 
Guidance should set out: 1) the responsibilities of providers, commissioners, councils, and regulators and 2) the 
competencies or minimum standards to ensure that commissioners and regulators possess the appropriate 
experience knowledge and skills. 
 
5. Q8. Provisions of the draft Bill in relation to the views of service users, carers and prospective 
users of services 
Independent advocacy should be available at critical points eg. assessment, transition, review and care planning 
for people who would not otherwise be able to fully participate in such processes. 
 
6. Q9. The financial and other implications for local authorities of the new care and support 
responsibilities set out in the draft Bill 
Most VODG members welcome regulations to establish a national minimum eligibility threshold.  This should 
be is set at ‘moderate’ or its equivalent and be adequately resourced.  
 
7. Q11a. Re: The local authority’s role in a sufficient local care market  
Local authorities must draw on information in Joint Strategic Needs Assessments and Joint Health and 
Wellbeing Strategies and other available information.  
 
8. Q11b How can they encourage a diverse range of high-quality providers?  
We welcome this new duty, but without any sanction for poor compliance, it is unlikely to address current 
shortcomings in commissioning.   
 
9. Q12. Re the draft Bill’s provisions regarding serious market failure among providers? 
We believe the draft Bill’s provisions are adequate to ensure that service users are protected in the event of 
serious market failure among providers. The voluntary sector operates very differently to the ‘for profit’ private 
sector. This distinction should be recognised in the Bill. 
 
10. Q23. Re: creating a new offence of corporate neglect 
We strongly support the creation of a new offence of corporate neglect within the draft Bill.  
 
11. Other comments related to the Draft Bill: Continuity of Care (clause 31) 
To ensure continuity of a person’s care package when they move and are re-assessed, the Bill should require the 
receiving authority to have regard to the sending authority’s assessment of their needs, their care and support 
plan and outcomes they wish to achieve.   
 
12. Re: Ordinary Residence (Clause 32) 
The VODG is pleased that in the draft Bill, when a person who has an ‘out of area placement’ moves into a 
different care setting but stays in the same area, the responsibility remains with the sending authority. However, 
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as drafted, this clause is unclear. The link to ‘accommodation of a particular type’ should be removed, to reduce 
the likelihood of extremely damaging disputes continuing. We strongly recommend that the sending local 
authority should remain responsible for funding a person’s care and support for as long as they are eligible for it.  
 
Full submission 
 
13. Q3. The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”.  Does the draft Bill support this policy intention, and does it pay due 
attention to the responsibilities of commissioners and regulators for quality of care? 

14. VODG members are committed to achieving consistently high standards of care which promote the 
independence, choice and control of the individuals using our services. We agree that providers play a primary 
role in delivering high quality care, but this responsibility does not rest solely with them.  

15. As this question suggests, local authorities, commissioners, regulators, and other partners are also 
extremely influential. Therefore, we welcome the strengthened duties of local authorities to co-operate. 
Providers from all sectors make a significant contribution to the planning, delivery and improvement of care 
and support services and hold valuable information about the individuals in their care.  Voluntary sector 
organisations can often assist local authorities and health commissioners to find ways to deliver improved 
quality at lower costs but need the willing co-operation of such people to do so. Statutory guidance should 
include examples of local authorities working collaboratively with voluntary sector organisations and other 
partners. 

16. Our members report that information sharing by the local authority with partners from the 
voluntary sector is often poor. We therefore recommend that providers are specifically added to the list of 
partners with whom local authorities are required to co-operate in Clause 4 (5). 

17. The Bill needs to bring clarity and coherence to existing quality improvement initiatives, many of 
which are generated and funded by the government.  A plethora of schemes are run by bodies such as the 
Healthcare Quality Improvement Partnership; the Social Care Institute for Excellence; the NHS Institute for 
Innovation and Improvement and Think Local, Act Personal (TLAP), in addition to the new Provider Quality 
Profile on NHS Choices. This multiplicity of initiatives adds administrative burdens and causes confusion 
among local authorities, regulators, commissioners and service users. In our view, central government needs to 
give more strategic direction and greater coherence to social care quality improvement. 

18. Regulations and guidance accompanying the Bill must be clear about how mandatory standards, such 
the requirements of the Care Quality Commission, relate to those which are aspirational, in particular the NICE 
Quality Standards in Social Care.  

19. Furthermore, we cannot ignore that the quality of care is affected by the amount of resource available 
which is the responsibility of central government, with local government discretion on how to use it. The quality 
of an organisation’s care is in turn largely determined by the level and quality of its workforce. As local 
authorities face budget cuts and are relentlessly driving fees down, most providers have had to reduce ‘contact 
time’, adopt pay-freezes, reduce working hours, and make staff redundant.  This makes it increasingly difficult to 
maintain quality services. 

20. The Bill should support a more strategic, consistent approach to quality improvement by setting out 
in Statutory Guidance the respective responsibilities of providers, commissioners, councils, and regulators. It 
should provide a clear legal framework for promoting quality based on the ‘essential standards of quality and 
safety.’  

21. Our members find that commissioners change frequently, are often inexperienced and poorly 
informed about social care and local provision, due to increasingly broad portfolios.  Therefore Statutory 
Guidance accompanying the Bill should set out competencies or minimum standards to ensure that 
commissioners and regulators possess the appropriate experience knowledge and skills for their roles, and 
ongoing training and professional development to maintain them. 
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22. Q8. Are the provisions of the draft Bill in relation to the views of service users, carers and 
prospective users of services sufficient?  Would you suggest any improvements to these provisions? 

23. We welcome the general duty of a local authority to promote an adult’s wellbeing and in particular 
(1.3d) the importance of the adult participating as fully as possible in decisions.  However, information alone is 
insufficient. We believe that independent advocacy should be available at critical points in the social care 
journey such as assessment, at transition points and during review and care planning, for people who would 
otherwise be unable to fully participate fully in these processes. 

24. A recent report by the VODG and VoiceAbility has demonstrated the value of independent 
advocacy.300  From a providers’ perspective, the benefits include: greater equity in provision among people from 
disadvantaged groups; cost savings, as advocacy can reduce the likelihood of an individual being placed in 
inappropriate care settings which may be more expensive, and developing more personalised care services.  

25. Q 9. What is your view of the financial and other implications for local authorities of the new care 
and support responsibilities set out in the draft Bill? 

26. This is a complex question and difficult to answer with any degree of certainty, especially as the 
national threshold for eligibility has not yet been established. 

27. Most VODG members welcome the provisions to set a national minimum eligibility threshold as this 
helps to ensure a more consistent approach across the country.  Regulations which set the level of the threshold 
will have an incredibly profound impact on the lives of the disabled people we support. 

The care and support of many working age disabled people has already been significantly reduced or removed 
entirely due to local authorities having to tightening eligibility criteria.301 If the minimum threshold is set too 
high, (likely to be at substantial) this problem will be exacerbated.  Furthermore, we fear that local authorities 
who currently have the level set at ‘moderate’ or below, will raise their thresholds accordingly. The 
independence, wellbeing and quality of life of many disabled people will be further curtailed, which is contrary 
to the ethos and aims of the White Paper.  Although the Bill allows for local authorities to be more generous, this 
is unlikely to happen. 

28. VODG strongly recommends that national minimum threshold, should be set at ‘moderate’ or its 
equivalent. If local authorities are to fulfil their new roles and responsibilities effectively, it is essential that they 
receive adequate support from central government, both in human and financial terms.  

The experience of VODG members suggests that, in addition to demographic changes, there is unprecedented 
and sustained downward pressure on fees, strategic relationships are breaking down, increasing numbers of 
people are being ‘sign-posted’ out of the care system and valuable knowledge and expertise is being lost as 
council staff are made redundant and the remaining job roles are expanded. 

29. Q11a. How can local authorities ensure that the local care market provides enough care services 
to meet local needs?  

30. It is essential that a local authority draws on the information collected in the Joint Strategic Needs 
Assessments and Joint Health and Wellbeing Strategies for their area when considering current and likely future 
demand for services and how providers might meet that demand. This requires a strategic, intelligence led 
approach. 

31. Local authorities should also use existing information on market development such as the resources 
developed by the National Market Development Forum which is part of the Think Local Act Personal.302  

                                                       
300 VODG and VoiceAbility (2012) Advocacy: a voice for our future, http://www.vodg.org.uk/news/203/111/New-report-shows-that-after-

Winterbourne-advocacy-is-a-voice-for-our-future.html 

301 The Prioritising Need Framework also known as the Fair Access to Care Services criteria (FACS), is the framework used to assess 
eligibility. FACS is based on the risk and impact faced by an individual if issues relating to their independence are not addressed. The 
criteria are defined across four bands; ‘low’, ‘moderate’, ‘substantial’ and ‘critical.’ 

302 Think Local Act Personal (TLAP) (2012) Stronger Partnerships for Better Outcomes: A protocol for market relations, 
http://www.thinklocalactpersonal.org.uk/Browse/commissioning/developing/ 
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32. Q11b How can they encourage a diverse range of high-quality providers?  

33. To encourage a diverse range of high-quality providers, there must be a level playing field between 
organisations of different sizes from different sectors and between ‘established’ providers and ‘new’ entrants to 
the market.  At present, some providers are at a disadvantage since some commissioners only consider providers 
with a three year trading history or only those who have committed to fixed services or prices.  

34. The VODG welcomes the new duty on local authorities to promote diversity and quality (Clause 3).  
Local authorities need to be adequately resourced and supported to carry out this new function.  As currently 
drafted, it is difficult to see how this duty will be enforced and how a council could be challenged for failing to 
discharge its responsibilities. Without any sanction for poor compliance, it is unlikely to address current 
shortcomings in commissioning.  

35. Local authorities should work collaboratively and strategically with all providers in their area, in 
order to enable joint planning and long-term investment to take place. Sharing of business risks, transparency 
and trust are crucial elements to success. Local authorities need to make known their commissioning plans for 
the next three to five years in order to build trust and confidence and enable providers to innovate and deliver 
efficiencies. Co-production between local authorities, people who use services, carers and providers is an 
essential way of working. The VODG has published a number of exemplar case studies which highlight the 
efficiencies and improved outcomes that can be achieved by working in this way.303 

36. It is difficult to see how these provisions will change the culture of commissioning which drives local 
care markets and is so influential on service quality. The principles of successful commissioning and market 
shaping have been well rehearsed in numerous reports over several years but to little avail. The prevailing 
situation where local authorities have a monopoly over the market for provision for working age disabled people 
and adopt a risk adverse approach to commissioning means that all too often the relationship is unequal and 
counter-creative. 

37. Q12. Are the draft Bill’s provisions adequate to ensure that service users are protected in the 
event of serious market failure among providers? 

38. In our view, the draft Bill’s provisions are adequate to ensure that service users are protected in the 
event of serious market failure among providers. The collapse of Southern Cross was serious and the separate 
consultation on whether further market oversight is needed is the right place to address these issues. 

39. However it is important to recognise that voluntary sector, not-for-profit care provision is very 
different to the private sector model which seeks a return on its investment as a fundamental operating 
principle. We would want to see this distinction recognised in the Bill. 

40. Voluntary sector and charitable providers are typically organisations that have operated successfully, 
often for decades, driven by philanthropic and charitable objects normally connected to the well-being of their 
beneficiaries. There is a tradition in the voluntary sector of working closely with service users and families and 
there is no example that we know of, of a large corporate voluntary organisation failing as Southern Cross did.  

41. The purpose of voluntary and charitable providers is very different to large scale, profit-driven 
commercial operators; critically, charitable organisations do not use private equity to leverage high levels of 
debt. Charities are accountable to the Charity Commission and tend to operate democratic and transparent 
governance models. It is extremely unlikely that a Board of Trustees would sanction a high-risk business model 
similar to Southern Cross involving high gearing ratios and the use of sale and lease back property arrangements 
that could threaten the well-being of beneficiaries during downturns in the business cycle. 

                                                                                                                                                                         
(A set of principles and good behaviours that is intended to enhance effective ways of working between people and family carers, service 

providers and local authority commissioners). 

303 See for example, Gain Without Pain, a VODG report on how the voluntary sector can save time and money. 
http://www.vodg.org.uk/uploads/Gain_without_Pain_Finalprintedversion.pdf 

Another Way: transforming people’s lives through good practice in social care, a VODG report published in response to the Winterbourne 
View scandal which exposed the abuse of people with complex learning disabilities at a care unit in Bristol. 
http://www.vodg.org.uk/uploads/pdfs/Another_way_FINAL(1).pdf 
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42. In VODG’s experience, voluntary sector providers are typically extremely reluctant to close services 
and such a decision is only taken after several months, or years, as a last resort. Consultation with staff and 
service users and appropriate transition arrangements are carefully planned, often in partnership with other 
providers, to intentionally maintain continuity and quality of care and avoid sudden closure. 

43. Q 23. Does the draft Bill strengthen corporate accountability for neglect and abuse?  What would 
be the risks and benefits of creating a new offence of corporate neglect? 

44. VODG strongly supports the creation of a new offence of corporate neglect within the draft Bill. The 
chief benefits include: bringing accountability and underlining in law the seriousness of abuse of vulnerable 
people and helping to avoid repetition of the shocking corporate failings of the senior management of 
Castlebeck, the company that owned Winterbourne View. 

45. Other comments related to the Draft Bill 

46. Continuity of Care (clause 31) 

47. As drafted, the Bill does not ensure the continuity of a person’s care package when a person moves, as 
the receiving local authority who re-assesses them, does not have to take into account their previous care 
package. The disabled people we work with are concerned that their new care arrangements may be worse than 
before.  

48. Following re-assessment, whilst we appreciate that a person’s care package may be different due to 
variations in service delivery between one local authority and another, there should still be continuity in the 
outcomes the person wishes to achieve.  The draft Bill should require the receiving authority to have regard to 
the sending authority’s assessment of the adult’s needs, their care and support plan and outcomes they wish to 
achieve.   

49. Ordinary Residence (Clause 32) 

50. Ordinary Residence rules establish which local authority has duties to fund a person’s care and 
support, but are often disputed, especially when a person who is placed out of area moves from residential care 
into supported living.  The VODG welcomes the draft Bill’s provisions that when someone who has an ‘out of 
area placement’ moves into a different care setting but stays in the same area, the responsibility remains with the 
sending authority. 

51. However, these clauses are drafted around having a care need that can only be met by providing 
specified types of accommodation which must fall within the scope of regulations. These will be difficult to 
define and we fear will become a new source of disputes.  

52. In order to reinforce the policy intention to promote independence and person-centred services and 
to avoid the current inter-authority disputes simply being ‘pushed elsewhere,’ we would urge the Government to 
redraft this clause, removing the link to ‘accommodation of a particular type’. 

53. The problem 

The damaging nature and extent of ordinary residence disputes is clearly shown in a recent representative survey 
of 17 VODG members. We include some key advance findings here and will be submitting a short report to the 
Committee as supplementary evidence. Our findings show that the Bill must address the causes of ordinary 
residence disputes more comprehensively. 

54. The VODG’s survey shows: 

• The impact and number of disputes is underestimated. Information is usually based on the 
relatively small number of disputes subject to determination by the Secretary of State.    

• However, our survey also took into account other legal disputes, disagreements, delays and 
interruption of fees arising from ordinary residence.  Adopting this wider definition,  our respondents alone 
estimate that there have been a total of 157 disputes in the last three years, only three of which reached 
determination by the Secretary of State. Nationally, the number of cases and problems related to ordinary 
residence will be much greater. 
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• In the last 3 years, VODG members reported that while disputes were being resolved, they have 
had to cover a gap in fees in 67 separate incidences, totalling an estimated £I,558,000.   

• In the last 3 years, at least 825 staff days per year have been spent resolving ordinary residence 
disputes, across all departments including senior and service managers and finance and administrative staff. 

55. Proposed solution 

The VODG strongly recommends that the original (sending) local authority should remain responsible for 
funding a person’s care and support for as long as they are eligible for it. Our members would be happy to assist 
the Department of Health to develop a practical solution to enable social care funding to follow the individual. 

56. We outline the key advantages below: 

• The overall cost to the public purse would be the same, but it would remove the perverse incentives 
for the local authority to ‘export’ a person in their care to another local authority, through a change in 
accommodation. Thus the number of disputes would be reduced. 

• It would be fairer for local authorities who have a larger proportion of people who are ‘sent’ by 
another authority eg. to specialist residential colleges, who then wish to live independently in the same area.  

• It would be a strong incentive for the local authority to develop more suitable provision locally, 
which is often considerably more cost effective in the long-term, as well as being beneficial to the individual, 
their carers and families. 

• It would clarify that the sending authority would continue to pay for a person’s care when a care 
home de-registers, subject to the person’s needs being met. 

• It would make any cross-border arrangements with and between the devolved administrations much 
easier.  

• It would uphold human rights and support the principles of personalisation and self-directed support. 

 

January 2013 
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Voluntary Organisations Disability Group - supplementary evidence 

1. Introduction 
 
The Voluntary Organisations Disability Group has long campaigned for a change in funding mechanisms so that 
a person’s ordinary residence is no longer used as a basis for refusing to provide care and support. 
 
In 2007, our first report No Place Like Home highlighted the extensive confusion and distress arising from 
ordinary residence disputes. In 2010, a follow-up report, Not in My Backyard, found that little had changed. 304 
 
Disputes around ordinary residence are clearly an ongoing, serious problem, but the draft Care and Support Bill 
is a crucial opportunity to definitively address this situation. This paper outlines the evidence and rationale for 
our proposed changes to the draft Bill in order to better fulfil the Government’s intention to give people more 
choice and control over their care and support.  It focuses specifically on the impact on providers, although the 
impact on people using services and their families is profound and is more comprehensively explored in our 
previous two publications mentioned above.  It draws on the experience of providers under the present 
legislation to illustrate the negative effects of disputes which are still likely to occur under the new Bill as 
currently drafted.  
 
2. Key Recommendations 
 
• VODG believes that a person’s ‘sending’ local authority in which they were originally ordinarily resident 
and which first funded them, should remain responsible for funding of care for as long as they need it, 
irrespective of which local authority/ies they may subsequently live in. Draft section 32 should be amended 
accordingly. 
 
• Draft section 27 makes explicit the right to choose which specific accommodation a person wants to live 
in. It should be amended to extend choice to the nature and location of such accommodation to better fulfil the 
policy intention to promote choice and control.  
 
• Regulations in draft section 33 on the resolution of disputes (and the associated guidance) must 
strengthen the duties for local authorities to co-operate with providers and with each other, to prevent 
disagreements and delays from escalating.  This is in addition to the duties to co-operate in sections 4 and 5. 
 
 
3. The current situation and the draft Bill’s proposals 
 
Ordinary Residence rules establish which local authority has duties to fund a person’s care and support, but are 
often disputed, especially when a person who is placed out of area moves from residential care into supported 
living.  
 
Although the Department issued revised guidance in 2011305, ordinary residence continues to be an extremely 
complex subject for local authorities and providers alike. It is vital that the draft Bill and the associated 
regulations and guidance are as clear and unambiguous as possible. 
  
3.1 The draft Bill’s proposals 
 

                                                       
304 VODG (2007) No Place Like Home http://www.vodg.org.uk/uploads/VODG-no-place-like-home.pdf 

VODG (2010) Not in My Backyard http://www.vodg.org.uk/uploads/pdfs/VODG_report_final.pdf 

305 Department of Health (2011) Ordinary Residence :Guidance on the identification of the ordinary residence of people in need of 
community care services, England 
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_126003 
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The VODG welcomes the draft Bill’s provisions that when someone who has an ‘out of area placement’ moves 
into a different care setting but stays in the same area, the responsibility remains with the sending authority. This 
is a substantial improvement which should help to address a significant number of ordinary residence disputes 
which arise when a person placed out of area moves from residential care into supported living. 
 
However, these clauses are drafted around having a care need that can only be met by providing a specified type 
of accommodation which must fall within the scope of regulations. It will be difficult for regulations to define, 
comprehensively, all types of accommodation that might be available now or in the future. For example, there is 
a huge diversity of interpretation as to what constitutes domiciliary care and supported living and the 
distinctions between the two are often blurred. We fear that these clauses will become a new source of disputes.  
 
We believe that draft section 32 (1) as drafted is not sufficiently clear and does not advance the policy intention 
of the Bill to clarify where a person’s ordinary residence is and give adults greater choice over types of 
accommodation. Firstly, this clause intends to replace Section 24.5 of the National Assistance Act (1948),306 
which has given rise to much confusion and disputes. However, linking care to accommodation of a particular 
type still gives local authorities too much ‘wriggle room’ and is likely to perpetuate different interpretations. 
Secondly, we are concerned that the particular type of accommodation to be defined in regulations is more likely 
to be that which is registered with the Care Quality Commission, to the exclusion of other models of provision. 
 
3.2 The problem 
We believe that the Department of Health is seriously underestimating the impact and number of disputes 
around ordinary residence. Information is usually based on the relatively small number of disputes which are 
subject to determination by the Secretary of State.  However, taking into account a wider range of problems 
related to ordinary residence disputes, the number and negative impact upon providers and individuals is far 
greater. 
 
The damaging nature and extent of ordinary residence disputes is clearly shown in a recent VODG survey.  It 
was conducted in the Autumn of 2012 among a representative sample of VODG members, 17 of whom 
responded.  It spans organisations of different sizes and geographical locations in England.  
 
There is a lack of data about ordinary residence and its effects and to our knowledge, this is the first survey of its 
kind.  Although the sample size is small, the large number of disputes reported by respondents indicates a 
significant ongoing problem across the country which merits further investigation.   
 
Our findings show that ordinary residence disputes must be more comprehensively addressed in the draft Bill.  
 
4. Key findings and commentary 
 
4.1 Number of disputes 
 
• At least 146 disputes in the last three years, only three of which reached determination by the Secretary 
of State.307 
 
• Previous estimates by the VODG suggests that there are 525 people affected by ordinary residence 
disputes at any one time.308  
 

                                                       
306 Section 24.5 of the National Assistance Act (1948)states thatwhere a person is provided with residential accommodation, they shall be 

deemedto continue to be ordinarily resident in the area in which he was ordinarily resident immediately before the residential 
accommodation was provided for him. 

307 This includes other legal disputes, disagreements, delays and interruptions of fees. 

308 VODG (2010) Not in My Backyard http://www.vodg.org.uk/uploads/pdfs/VODG_report_final.pdf 
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Commentary 
According to the Department of Health, over the last three years, out of 104 applications, 40 disputes have 
reached determination.309 The VODG believes that the cases which reach determination are only the tip of the 
iceberg. Overall, respondents indicated that only a few disputes reached determination. However, they noted a 
marked increase of disputes at a lower level, as cash-strapped local authorities are more alert to any possible 
means to recoup costs.  
 
In our survey, we adopted a wider definition of dispute to include other legal disputes, disagreements, delays and 
interruptions of fees. It is significant that a relatively small sample of only 17 organisations reported at least 146 
disputes over the last three years. Extrapolating these figures across the country would imply that the actual 
number runs well into the thousands. 
 
‘Lower profile’ cases can still be extremely damaging.  As one respondent explained: 
‘The majority of issues are due to delays in responses, including waiting for panel decisions. Many delays are due 
to total disengagement from the local authority which does not respond to requests for meetings and disregards 
all email or written correspondence…It rarely gets to 'dispute' as the host local authority knows that they are 
currently responsible for picking up the fees, however, they will make a decision as late as possible, leaving the 
people we support and their families extremely anxious.’ 
 
4.2 Duration of disputes 
 
• 13 respondents reported that disputes last for six months or more and six said they lasted for a year or 
more.  One case lasted 18 months. 
 
Commentary 
This represents a considerable drain in financial and human resources for both providers and local authorities.  
The protracted nature of a dispute leaves an individual and their families ‘in limbo’ causing extreme anxiety. 
 
4.3 Financial impacts 
 
• In the last three years, respondents reported that while disputes were being resolved, they have had to 
cover a gap in fees in 67 separate incidences, totalling an estimated £I,558,000.   
 
• Respondents estimated that in an average year, over the last three years, the total costs associated with 
ordinary residence disputes ranged between £108,000 - £302,000. Key areas of expenditure included: legal costs, 
property costs and staff time, with operational staff time being the most affected.  
 
• Although seven organisations reported that they were eventually repaid in full, an equal number were 
not. Two were only paid between 50-75% and one, 25% or less. 
 
• The overwhelming majority said that it took between 6-12 months to resolve repayment.   
 
Commentary 
The financial impacts are considerable and are all the more keenly felt by smaller organisations.   
 

                                                       
309 The number of determinations does not match the number of applications made, because some applications are cancelled. This could 

be for a number of reasons such as the local authorities have resolved the dispute themselves, the services are not being provided 
under Part 3 of the National Assistance Act 1948, or that the dispute is for a devolved administration to determine rather than 
Secretary of State.  
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Whilst using their own income to cover a ‘gap’ care fees, voluntary sector organisations are incurring a 
significant loss of interest, which is rarely repaid.  Even comparatively small sums can be damaging to cash flow, 
as resources diverted to ordinary residence disputes are not available to spend in other areas. 
 
In addition to covering a gap in care fees, there can also be a gap in rental income, as seen in this example: 
 
Example 
James, Brian and Tim, who are funded by three separate authorities, are due to move out of an eight place 
residential care home into a supported living bungalow in another county.  Despite agreeing to this in principle the 
local authorities would not commit to funding their care until a home was secured.  However, they also did not 
want to pursue a private rental agreement, so James, Brian and Tim lost the initial home they had chosen and the 
deposit, which the charity had funded.  The charity is currently holding a bungalow and making adaptations for 
James, Brian and Tim, but with no guarantee that their care will be funded.  The shortfall in funding is likely to be 
eight months’ rent for each person.    
 
Unfortunately, this scenario is not unusual as the charity reports that it happens every time someone moves. 
Ordinary residence disputes cause protracted delays, making it almost impossible to secure and make ready 
suitable accommodation, at the same time as reaching agreement on funding. 
 
4.4 Human resource costs 
 
• Respondents estimated that at least 825 staff days have been spent resolving ordinary residence disputes, 
across all departments such as senior and service managers, finance and administrative staff. 
 
Commentary 
As explained above, several VODG member organisations voluntarily ‘fill the gap’ when funding from the 
sending authority stops but has not yet started from the receiving authority.  By default, they become the 
‘middlemen’ between the disputing parties, who are not motivated to find a solution. Many of these ‘lost’ days 
are unnecessary, as they chase local authorities who do not confirm finances for support even when deadlines are 
set.  Furthermore, placing authorities may ‘close’ cases when they expect the receiving host authority to start 
paying, but if this does not happen, it requires more chasing to ensure that the individual receives the support 
that they need. 
 
Example 
Jo moved out of residential care into supported living accommodation nearby, run by the same charity provider.  
County Council A, where Jo is now ordinarily resident, is refusing to take over funding from County Council B 
which had previously paid his out of county residential care fees.  14 months later, the social care provider (a 
medium sized charity) is owed nearly £50,000 from County Council A for this one client.  Members of the charity’s 
finance team chase County Council A each week and include copies of previous correspondence and agreements. 
County Council A continues to delay payments, giving the provider different reasons for not paying and passes the 
query around different council departments.  The charity has continued to provide care and covered this gap in 
fees.   
 
5. Key messages from additional comments in our survey 
 
5.1 Impact on individuals: Ordinary residence disputes discourage more independent living 
 
Fear of inadequate or no funding is very real among disabled people and their families. Delays and uncertainty 
surrounding ordinary residence present anxiety amongst families who believe that their relative will be left 
unfunded and homeless. This discourages people from moving into more independent accommodation as they 
fear that they will be left without support.  See No Place Like Home and Not in My Backyard for some personal 
stories.310 

                                                       
310 VODG (2007) No Place Like Home http://www.vodg.org.uk/uploads/VODG-no-place-like-home.pdf 
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5.2 Ordinary residence disputes unnecessarily restrict an individual’s choice and control 
 
The Government’s vision for social care, as expressed frequently in the White Paper is that people have ‘choice 
and control over their care and support.’  Indeed the latest guidance on ordinary residence aims to reflect 
modern day social care principles built around independent living and innovative service provision. 
 
Draft section 27 makes explicit the right to choose which specific accommodation a person wants to live in.  It 
should also be extended to include choice over the nature and location of such accommodation.  This would help 
to fulfil the policy intention to enable people to have more choice and control over their care and support. 
  
In our survey, several providers voiced their frustration at obstacles which prevent service users from moving on 
to their preferred model of accommodation.  One VODG member commented: 
‘We could have deregistered more accommodation and given people more security of tenure if ordinary 
residence was not an issue. This feels unfair in terms of choice.’ 
 
Although the draft Bill makes significant improvements regarding a move from residential care to supported 
living, we feel that disputes of a different nature will still continue.  Social care legislation, which is likely to last 
many generations, will impinge on an individual’s rights to choose where they wish to live to a degree which is 
highly discriminatory. 
 
5.3 Ordinary residence disputes curtail the development of new types of provision 
 
We believe that as drafted, the Bill’s provisions on ordinary residence will stifle innovation and prevent voluntary 
sector and other providers from using their experience to deliver creative and personalised solutions to care and 
support.  This impacts on the local authority’s ability to discharge its duties to promote quality and diversity in 
the market under Section 3. Furthermore, the local authority is not benefiting from potential inward investment 
for the area when the housing market is thriving and tailored to the local population. 
 
Perversely, lack of clarity on funding responsibilities means that local authorities are reluctant to engage with 
providers in exploratory discussions about different models of accommodation, even though a move to greater 
independence is likely to result in better outcomes for the individual and reduce costs for the local authority in 
the longer term.    
 
5.4 Ordinary residence disputes make working with local authorities very difficult. 
 
They are extremely damaging to the longer-term, closer joint working between local authorities and their 
partners, which the Government wishes to see. Unsurprisingly, even when resolved, relationships with the local 
authority remain strained.  Respondents referred to ‘tetchy negotiations’.  One commented,  
‘there could have been more (disputes) but we have been careful not to create more, as we have to play ball with 
the local authority.’ 
 
In summary, the perception is that disputing councils will "fight until the bitter end", especially in times of 
austerity.  This results in limited opportunities for the individuals concerned, increased tensions between all 
parties and unacceptable liabilities for providers. Strained relationships also cause local authorities to be more 
resistant to other ‘move on models of care’ hampering service development.   
 
6. The way forward 
 
6.1 The policy recommendation: 
 

                                                                                                                                                                         
VODG (2010) Not in My Backyard http://www.vodg.org.uk/uploads/pdfs/VODG_report_final.pdf 
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The VODG strongly recommends that the original local authority should remain responsible for funding a 
person’s care and support for as long as they are eligible for it. 
 
6.2 The benefits:  
• The overall cost to the public purse would be the same, but it would remove the perverse incentives for 
the local authority to try and ‘export’ a person in their care to another local authority, through a change in 
accommodation. Thus the number of disputes would be reduced. 
• It would be fairer for local authorities who have a larger proportion of people who are ‘sent’ by another 
authority, but who are likely to move on to living independently in the same area.  This could be because they 
‘host’ residential facilities such as specialist colleges or supported living accommodation specifically set up to 
enable people to move on. 
• It would also be a strong incentive for the local authority to develop more suitable provision locally, as 
bringing a person back into area is often considerably more cost effective in the long-term, as well as being 
beneficial to the individual, their carers and families. 
• It would clarify that the sending authority would continue to pay for a person’s care in the event of a 
care home de-registering and subject to the person’s needs being met, making disputes less likely. 
• It would make cross-border arrangements with and between the devolved administrations much easier.  
 
6.3 Making the policy work in practice: 
 
Summarised below are our initial suggestions on how the policy could work in practice. VODG members are 
keen to work with the Department of Health to further develop our proposals. 
 
Mechanisms: An individual could have the option of taking their funding as a direct payment or a personal 
budget.  We appreciate that much more needs to be done to improve the operation, uptake and scope of what 
direct payments cover and personal budgets would need to be more advanced to enable the transfer of funds.  
However, these are existing models which will become more mainstream in the future. 
 
Assessments: We suggest that the assessment should usually be carried out by the local authority a person is 
currently living in, not the one in which they are deemed ordinarily resident.  Some local authorities have 
relatively little contact with the people whom they have placed out of area. We recommend exploring how the 
Bill’s provisions for the local authority to delegate its duties to another organisation in section 51 might apply 
here. 
 
Fee differentials: We recognise that there are different rates for care between one local authority and another. A 
formula could be developed to take account of regional variations, drawing on approaches such as the Care 
Funding Calculator.311  
 
Administration: Although the approach of funding following the individual would involve some changes to 
billing arrangements, we believe that workable solutions can and should be found. Local authorities are already 
considering how their back office costs and invoicing systems could be more efficient. Moreover, both providers 
and local authorities have already made significant adjustments in moving from block contracts to funding 
individual packages and there is no reason why further progress cannot be made. 
 
7. Conclusion 
 
This short paper has illustrated the damaging and long-lasting impacts of ordinary residence disputes. We 
believe that the experience of our members indicates a persistent and widespread problem across the country.  
This not only restricts providers’ ability to deliver high quality care, more importantly, it curtails the life choices 

                                                       
311  The Care Funding Calculator (CFC) is a national pricing tool which aims to help providers and Local Authorities achieve a better 

understanding of the market and assess fair prices for residential care and supported living arrangements for service users. It is being 
used nationally. There are two versions, one for residential care and one for independent living.  
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and independence of the individuals we work with.   We urge the Committee to propose re-drafting the Bill to 
address the problems we have outlined. 
 
The VODG firmly believes that if the Government’s policy intention is to offer people more choice and control 
over where they live, funding issues should not be determined by the location or a particular type of 
accommodation.  Instead, funding should follow the individual for as long as they have care needs as under the 
resulting Act. 
 
The draft Bill presents us with a rare opportunity to resolve and reduce the number of ordinary residence 
disputes, if the Government is willing to take them. 
 
January 2013 
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Wellcome Trust 

 
Key Points 
 

• We welcome the proposals to establish Health Education England and the Health Research Authority 
as non-departmental public bodies to secure their independence. 
 

• Health Education England’s research duty must be strengthened to “promote” research and the use of 
research evidence. 

 
• It is vital that higher education institutes are closely integrated in the role of Health Education England 

and its Local Education and Training Boards. While the need for some integration is reflected in the 
Bill, this should be strengthened. 

 
• We welcome the proposed duties of the HRA, which are important to ensure that the HRA fulfils its 

envisioned role of promoting proportionate and consistent regulation in the UK, and providing 
effective guidance to researchers and other stakeholders. 

 
• It will be important that all stakeholders share an understanding of the HRA’s role in a National System 

of Research Governance, to ensure that the HRA has the authority to take the steps needed to improve 
the NHS R&D permissions process. 

 
• We welcome the provisions to transfer the function of approval for processing confidential patient 

information for research to the HRA.  
 
INTRODUCTION 
 
1. The Wellcome Trust is pleased to have the opportunity to provide written evidence to the Joint Committee 
on the Draft Care and Support Bill.  Our response focuses on those parts of the Bill concerning the establishment 
of the Health Research Authority and Health Education England312, and summarises our position taken in our 
response to the recent consultation on the future of the Human Fertilisation and Embryology Authority and 
Human Tissue Authority.313 

HEALTH EDUCATION ENGLAND 
 
Question 27: Are the powers envisaged in the draft Bill for Health Education England sufficient, especially in 
relation to long-term workforce planning? Does the draft Bill set out HEE’s powers clearly, along with its 
relationships with other bodies, especially the Local Education and Training Boards? 

Establishment of HEE as a non-departmental public body 

2. We welcome the proposal to establish Health Education England as a non-departmental public body as this 
will secure its independence and provide a secure foundation for the future of education and training of the 
healthcare workforce (clause 54(1)).  

Research duty 

                                                       
312 We also previously responded to the Department of Health’s consultation on the draft Bill, in which we made similar points: 

http://www.wellcome.ac.uk/stellent/groups/corporatesite/@policy_communications/documents/web_document/WTP040657.pdf  

313 Full response available at: 
http://www.wellcome.ac.uk/stellent/groups/corporatesite/@policy_communications/documents/web_document/wtvm056499.pdf  
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3. We consider the duty for HEE to “have regard to the need to promote” research and the use of research 
evidence (clause 57(2)) to be far too weak. As drafted this duty is too ambiguous and fails to commit HEE to 
action, therefore this duty must be strengthened simply to “promote”. This change would recognise the 
important role that HEE must play in championing research within the new education and training system. To 
build a strong and modern workforce it is essential that HEE oversees a system that provides the education and 
training needed for the workforce to conduct and appreciate the value of research.  

4. The NHS Chief Executive’s Review, Innovation: Health and Wealth said that “innovation is central to the 
future of the NHS”314 and recognised the importance of the workforce in realising this ambition. We support this 
view. In order to ensure that new technologies such as genomics and stratified medicines are deployed effectively 
in the NHS, it is essential that healthcare professionals are given the education, training, time and resources 
needed to support research and innovation. HEE must ensure that this is the case and also needs to increase the 
flexibility in the training pathway of clinicians to ensure that they develop a fully rounded set of skills and are 
able to devote time to activities away from the bedside, such as research. 

5. A duty to “promote” research would also be consistent with the wording of the duties on the Secretary of 
State, National Commissioning Board and the Clinical Commissioning Groups, as enshrined in the Health and 
Social Care Act, ensuring clarity throughout the system. 

6. We understand that the research duty on HEE will also apply to Local Education and Training Boards 
(LETBs), as committees of HEE. It will be important to make this responsibility of LETBs clear to ensure that it 
is implemented. We look forward to hearing more about how HEE and LETBs will report against this duty, for 
example against the requirements set out in clause 58. 

Question 28: Are the proposed arrangements for the governance and accountability of HEE and the LETBs 
robust enough? 

7. We are pleased to see that persons who provide education and training are included in the list of persons 
from whom HEE must seek advice (clause 60(2)(f)).  

Relationship between HEE and the academic sector 

8. It is absolutely crucial that universities play a central role in the delivery of education and training, to 
maintain links both to the academic research environment and to ensure seamless provision of undergraduate 
medical education. We therefore consider that education and training are delivered most effectively by 
partnerships between local higher education institutions (HEI) and healthcare providers. We are pleased that 
this is acknowledged in clause 62(3), which makes it clear that persons who provide education and training are 
entitled to serve as members of the governing board of an LETB. We welcome the approach of the LETB 
Authorisation Framework that notes that LETB boards “should include representatives from the education 
sector”.315 Clause 62(3) should be strengthened to mandate the inclusion of persons who provide education and 
training on an LETB governing body. This would better reflect the vital role of HEIs education and training that 
is recognised in the LETB Authorisation Framework.  

9. Academic Health Sciences Networks (AHSNs), proposed in Innovation: Health and Wealth, provide an 
exciting opportunity to link education and training with research and innovation, building on strong 
partnerships between centres of academic excellence and healthcare providers across England. We are pleased 
that the LETB Authorisation Framework promotes “cross board representation” between LETBs, ASHNs and 
Academic Health Sciences Centres to ensure that their activities are closely aligned. 

                                                       
314 http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_131299 

315 https://www.wp.dh.gov.uk/healtheducationengland/files/2012/09/LETB-Authorisation-Framework-10-September-final-approved-
version.pdf  
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10. We support the appointment of an independent chair to the governing body of an LETB (clause 62(7)). We 
also welcome the approach of establishing the governing body of an LETBs as a committee of HEE (clause 
62(10)) as this ensures that LETBs are accountable to HEE and empowers HEE to provide national coordination 
for the education and training system.  

11. Set up in this way, with HEI representation and building on existing relationships, we consider that LETBs 
will be well-placed to play a key role in connecting healthcare provision with research and innovation, therefore 
strengthening the global competitiveness of the NHS. Furthermore, these partnerships would enable UK 
institutions to compete for the best international talent, ensuring a steady income stream for the partners and, 
crucially, improving service provision for patients. 

HEALTH RESEARCH AUTHORITY 
 
Question 30: Will the powers envisaged for the Health Research Authority be effective, and is there a risk of 
conflict between transparency in the publication of research results and patient confidentiality? 

Functions and role of the HRA 

12. We welcome the proposal to establish the Health Research Authority as a non-departmental public body, as 
we consider this a vital step towards streamlining and simplifying the approvals process for research projects 
and providing advice and guidance for researchers while securing the HRA’s independence.  We also welcome 
the HRA’s work to date in establishing its role and its effective stakeholder engagement. 

13. We also welcome the establishment of the main functions and objectives of the HRA; it is critical that the 
research regulatory and governance framework achieves an appropriate balance between promoting research in 
the public interest while protecting the interests of patients and research participants. The HRA will play a 
central role in this, and the aims set out in the draft Bill will enable it to fulfil this duty.  However, in 
communication and engagement activities it will be important to be clear that the HRA’s role in improving the 
research environment in the UK does not mean that the safety of participants and potential participants will be 
compromised.  It is also important to strike the necessary balance between maximising research transparency 
and protecting patient safety and confidentiality. 

Co-ordinating and promoting regulatory practice  

14. We welcome the requirement for the HRA to have a duty of cooperation with the bodies and stakeholders 
listed in clause 68(1), in order to effectively coordinate and promote good practice.  

15. The Academy of Medical Sciences’ review of research regulation and governance316 identified the process of 
obtaining NHS R&D permission as the most significant barrier to health research in the UK. We therefore 
welcome the statement in the factsheet accompanying the draft Bill317 that the “HRA would continue to have a 
role as part of a national system of research governance, promoting a proportionate approach among all those 
involved in research, including for example, NHS providers”. We also welcome the recent announcement of a 
feasibility study to be conducted by the HRA of the potential benefits of a single research review. 

16. We welcome the duties detailed in clause 68(3), (4) and (6). These measures will be essential in ensuring 
that the HRA fulfils its envisioned role of promoting proportionate and consistent regulation in the UK, and 
providing effective guidance to researchers and other stakeholders. We also welcome the provision in Schedule 7 
for the HRA to exercise functions on behalf of the devolved administrations as part of a standardised and 
consistent approach across the UK. 

                                                       
316 Academy of Medical Sciences (2011). ‘A new pathway for the regulation and governance of health research’ 

www.acmedsci.ac.uk/p47prid88.html  

317 http://www.dh.gov.uk/health/files/2012/07/Care-and-Support-Bill-Factsheet-8-Health-Research-Authority.pdf  
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17. We also welcome the provision for the HRA to “keep under review matters relating to the ethics of health or 
social care research and matters relating to the regulation of such research” (clause 68(5)). We hope that in due 
course this will also include a dedicated public engagement and communications function to enable the HRA to 
take a leading role in the public and policy discussions around such developments, in order to review its own 
processes effectively. 

Policy and guidance 

18. We further welcome the setting out of the HRA’s policy on research ethics committees, as detailed in clause 
69, and its duty to publish guidance as detailed in clause 70. These provisions are consistent with our view that 
the HRA should be a focal point for research approvals and the provision of advice and guidance on research 
regulation. 

Functions relating to patient information 

19. Patient information is a valuable resource for health research, yet the complexity of the UK regulation and 
governance framework for the use of such information has contributed to a risk-averse culture among those 
sharing and using data, and is a significant barrier for research. The 2008 Data Sharing Review identified the 
high degree of complexity and confusion around the legal framework that governs data sharing, and concluded 
that “many practitioners who make decisions on a daily basis about whether or not to share personal 
information do so in a climate of considerable uncertainty.”318 

20. We consider that the HRA can have a particularly valuable role in reducing complexity and creating greater 
cohesion around regulation and guidance on the use of patient information in research.  We therefore welcome 
the provisions in clause 74 to transfer the function of approval for processing confidential patient information 
for research to the HRA as an important first step towards providing a transparent, consistent and streamlined 
process for decision-making.  We also welcome the recent announcement that the HRA will host transparent 
expert advice to support decisions on access to personal information. 

21. In order to reduce complexity in the landscape for the use of patient data in research, it will be vital for the 
HRA to produce clear and authoritative guidance. We consider this to be a priority area for the HRA to fulfil its 
duty to publish guidance on principles of good practice and requirements in the conduct of health and social 
care research (clause 68(6)). This will assist the HRA in producing definitive guidance on the use of personal 
data in research and enable best practice to be embedded in the approvals process. 

Research transparency 

22. On the issue of transparency, we consider that transparency in the publication of research results is a vital 
part of the research pathway.  While we do not envisage an immediate role for the HRA with regard to research 
transparency, it will be important to embed this principle throughout the regulatory pathway; numerous bodies 
have a role to play in this, including the Research Ethics Committees overseen by the HRA, as well as research 
funders and sponsors, and so it will be important that dialogue continues on this subject between the relevant 
stakeholders.  Any release of data will have to take account of a number of issues, including the need to balance 
transparency with the protection of patient safety and confidentiality. 

HUMAN FERTILISATION AND EMBRYOLOGY AUTHORITY AND HUMAN TISSUE AUTHORITY 
 
Question 31: What are the risks and benefits of the provisions in the draft Bill on the Human Fertilisation and 
Embryology Authority and the Human Tissue Authority? 

23. In the Trust’s response to the recent Department of Health consultation on the future of the Human 
Fertilisation and Embryology Authority (HFEA) and the Human Tissue Authority (HTA), we outlined what we 

                                                       
318 Richard Thomas and Mark Walport (2008). ‘Data Sharing Review Report’ http://www.justice.gov.uk/reviews/datasharing-intro.htm  
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consider to be the risks of transferring the powers of the HFEA and HTA elsewhere, as proposed under Options 
1 and 2.  These are as follows: 

• Transferring functions away from the HFEA and HTA would present a significant risk for loss of 
specialised expertise and specialist function within the HFEA and HTA, and potential corresponding impacts on 
researcher and public confidence in the regulatory system.  Furthermore, we considered the proposal to split the 
HFEA’s functions by transferring its research functions to HRA, and the rest of its functions to the CQC, carried 
a risk of losing cohesion between the HFEA’s clinical and research functions and diminishing its ability to keep 
pace with emerging treatments and techniques. 

• We were concerned that the proposal to transfer functions from the HFEA and the HTA to the 
Care Quality Commission (CQC), in light of concerns about the CQC’s performance and governance, would 
risk damaging public confidence 

• We also felt that splitting the functions of the HTA across several other bodies, as proposed under 
Option 2, would increase the regulatory burden for sites storing tissue for multiple scheduled purposes. 

24. In light of these concerns, we broadly supported Option 3 in which the HFEA and HTA would retain 
existing functions but deliver further efficiencies.  We proposed an enhanced version of this option that seeks to 
further streamline the regulatory pathway and has the potential for significant cost savings in the future.319  We 
therefore consider that the provisions in clause 75 to allow for the abolition of the HFEA and HTA should be 
deleted. 

January 2013 

  

                                                       
319 h ttp://www.wellcome.ac.uk/stellent/groups/corporatesite/@policy_communications/documents/web_document/wtvm056499.pdf  
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Worcestershire Safeguarding Adults Board 

This submission should be considered along with the previous submission by the Worcestershire Safeguarding 
Adults Board, a copy of which is attached (see Annex A). As a Safeguarding Adults Board, we have concentrated 
on those issues that are directly pertinent to the Safeguarding Agenda, leaving member agencies with specific 
responsibility for social care and support services to make submissions on the more general issues. 
 
Question 1 
 
The loss of the concepts of ‘harm’ and ‘significant harm’ is not helpful. While we recognise the difficulties in 
defining these terms, not including and defining them increases the potential overloading of services, 
safeguarding services in particular, and will mean that local authorities and local safeguarding adults boards will 
define them for themselves. This in turn will lead to differential services across the country and between adjacent 
authorities and boards, raising potential difficulties for service providers who operate across local authority 
boundaries. 
 
Question 3 
 
Whilst recognising that the primary responsibility for the quality of care and support provided lies with the 
service provider, in practice that responsibility has to be carried out in partnership with the 
commissioner/assessors/regulators of services and the service user themselves, supported by their 
families/carers. There is a danger that the Bill, in its current format, by defining the roles of the different 
constituencies detracts from and diminishes the partnership aspect of the provision of quality care and support 
services. 
 
Question 4 
 
The use of the term ‘wellbeing’ is not helpful; it has proved difficult to define and introduced some confusion by 
its lack of clarity. It would seem appropriate to promote (c) to (a) in the definition 1(2) as the order will be seen 
as having a hierarchical component. This will emphasise the primacy of control being with the individual. 
Inclusion of the term ‘empowerment’ within the definition would also be beneficial. 
 
Question 5 
 
Not clear how this will/could be enforced and even less clear as to who would enforce it. The increased 
integration of health and social care and support services is to be applauded but history indicates that the 
different lines of accountability and responsibility as well as the different KPIs make this hard to achieve unless 
these factors are directly addressed. 
 
Question 6 
 
The inclusion of the concept of ‘support’ is an important one; this links to the concept of ‘empowerment’ in the 
provision of services as mentioned above. As suggested above, there needs to be similar legislation to underpin 
the requirement of the health and criminal justice services to adopt the same agenda and vision for services and 
to be equal partners with local authorities in the provision of care and support services, particularly safeguarding 
services. The same is true of CQC in exercising its role as the regulator of both health and social care services 
 
Question 7 
 
We do not consider we are in a position to comment in general, but the provisions relating to safeguarding 
should be prioritised due to the current  lack of legislative underpinning of services or systems. 
 
Question 8 
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There is no requirement for service users and carers to be involved in the work of local safeguarding adults 
boards, but the involvement of both is crucial if safeguarding is to be empowering and effective. 
 
Question 9 
 
We do not consider we are in a position to comment in general, but the potential additional duties under 
safeguarding present both financial and resource implications for local authorities, compounded by some of the 
points made above. These will potentially impact on their relationships with partner agencies involved in 
safeguarding activity. It is also of concern that the cost of appropriately implementing Self- Directed Care 
through Direct Payments has not been fully recognised. 
 
Question10 
 
Safeguarding is generally recognised as not being the responsibility of the local authority alone; responsibility for 
the provision of information and advice on safeguarding services therefore needs to be held by the local 
safeguarding adults boards. If this isn’t made explicit in the Bill, it will continue to be assumed to be the 
responsibility of the local authority. 
 
Question 11 
 
No local authority  can ‘ensure’ that the local market does anything; this will become even more  the case as local 
authorities play less of a role in the market as they reduce their role as a service provider and more services are 
commissioned direct by the service user/citizen via Direct Payments etc or totally independent of the local 
authority. There is also an expectation within the development of Self-Directed Care that local communities will 
provide local small-scale services in response to local demand, noit something the local authority can greatly 
influence. Within Safeguarding, it isn’t only the local authority which commissions and develops services, health 
agencies also do so. 
 
Question 12 
 
The role of the regulator is crucial here; one of the faults underlying the failure of service providers such as 
Southern Cross was the business model used by the company. This was something that used to be monitored by 
the local authority, a function taken up by the regulator when the NCSC was established but which has since 
been lost. This is necessary both in the registration of new service providers and the development of existing 
providers. 
 
Question 15 
 
This question raises the issue of who defines someone as being ‘a carer’? What is the role of the individual in the 
process? It also raises the question of what is the difference between ‘a carer’ and ‘a supporter’? As the Bill deals 
with both and assumes a distinction between the two, it needs to include a clear definition of the difference 
between them. However  they are defined, responsibility should lie with all agencies and individuals – such as 
GPs – involved in the provision of care and support services to raise awareness of the role of carers and 
supporters to ensure individuals self-identify themselves accordingly. The definition of a carer is a tautology – if 
the local authority considers someone is a carer, they are a carer! 
 
Question 18 
 
The simple answer is ‘No’. Particularly with regard to safeguarding, the role of quality standards goes beyond 
social care to include social support and health care and support. 
Question 22 
11. Safeguarding is not just about ‘protection’, it is also about ‘empowerment 
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12. The Bill needs to define ‘abuse’ and ‘neglect’; elsewhere reference is made to definitions contained in 
other legislation such as the Care Standards Act, why not do likewise by reference to No Secrets? 
 
13. Why not use the term ‘Serious Case Review’ as is the case for Safeguarding Children; using ‘Case 
Review’ devalues Safeguarding Adults activity. 
 
14. The position of Safeguarding in health settings such as hospitals requires clarification. Local authorities 
do not commission these services and cannot operate as effectively here. 
 
15. The Bill is written in language that feels more appropriate to Safeguarding within services when most 
abuse and neglect occurs within family and informal contexts. 
 
16. The issue of self neglect needs to be included in the remit of local safeguarding adults boards to prevent 
differential responses and service provision nationally. 
 
17. The role of support services such as housing and advocacy needs to be reflected in the membership of 
local safeguarding adults boards as well safeguarding processes and procedures. 
 
18. The term ‘enquiry’ needs definition – is it different to an investigation or an assessment, and if so, how? 
 
19. The Bill needs to address the issue of how a local authority can be held responsible for safeguarding  in 
services that it doesn’t commission, inspect or regulate. 
 
Question 23 
 
Corporate accountability is difficult to legislate for in any meaningful way but could be included in the powers of 
the regulator with regard to regulated services. However, the regulator is not included in the remit of the Bill 
 
Question 24 
 
The Bill’s provisions appear to make for a smoother transition process from childrens to adult services but will 
not have any impact on the differential provision of social care and support services between the two. For 
understandable reasons, children and young people have greater access to support services such as education etc. 
and can therefore be safeguarded more effectively. 
 
January 2013 
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WRVS 

We welcome the opportunity to comment on the Government's policies on care and support, and on whether 
the draft Bill is adequate to achieve them. We are also answering some of the more detailed questions listed in 
your call for evidence. 
 
Introduction: The White Paper and the Bill 
 
We acknowledge that the draft Bill creates a single law for adult care and support, replacing more than a dozen 
different pieces of legislation. It also provides the legal framework for putting into action some of the main 
principles of the White Paper, ‘Caring for our future: reforming care and support’, and also includes some health 
measures. This is to be welcomed. 
 
The Government has recognised publicly that isolation and loneliness is harmful to an individual’s health and 
well-being and can be more dangerous than smoking. It is encouraging to see that the first reference to 
loneliness and isolation appears as early as paragraph 2 of the foreword of the White Paper. 
The White Paper accepts that not enough has been done to tackle the issue of loneliness and isolation which 
impacts on so many individuals, especially older people living alone. Government rightly acknowledges that this 
is something that it cannot deal with on its own and that it needs help from a variety of organizations, including 
those from the third sector which are well placed within local communities to make an important contribution 
to this particular area of support. 
 
In particular, we welcome the focus on the effects of social isolation and the setting up of a measure for 
loneliness within the 2013/14 Public Health and Adult Social Care Outcome Frameworks with a firm view of 
seeking improvements from those local authorities where they are falling short. 
 
Given the enhanced role delegated to local authorities from April 2013 through local CCGs with the renewed 
emphasis on prevention and early intervention, it is essential that the incentives and controls are in place to 
ensure that these principles are delivered in practice. The duty on local authorities to commission and provide 
preventive services is a welcome step, but the duty on its own will not be enough and some form of incentive to 
drive the required level of change may need to be considered.  
 
The Bill and any subsequent regulations made under it need to ensure that the message that prevention and 
early intervention, including tackling isolation and loneliness, is not an option but a core part of the 
Government’s vision of delivering  an effective and sustainable health and care system in this country for the 21st 
century. 
 
We appreciate the opportunity to comment on the draft Bill and look forward to working with all parties who 
have an interest in ensuring that the Bill and its supporting regulations  
 
The Bill 
 
General responsibilities of local authorities 
 
Section 1 Promoting individual well- being 
 
A local authority’s duty to “promote” an adult’s well-being is a vague concept. There have to be some firm 
definitions that are intended to be used in conjunction with this clause to help make this a real, tangible action 
that both local authorities and the general population can understand. 
 
Q1. What is your view of Part 1 of the draft Bill (care and support)? In your view, are there omissions in this 
Part of the draft Bill? 
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Need and unmet need are not well established. Better ways are required to interpret, identify and measure 
unmet need more accurately. 
The financial position for the future funding still remains unclear at the moment.  Can the draft Bill progress 
when doubts still remain over funding? 
 
Q2. Has the Government made it clear what it aims to achieve in the draft Bill’s provisions on care and 
support? In particular, will it be effective in clarifying the law on social care? 
 
The intention is to consolidate and to clarify the law. However, there is a risk that the high level nature of the 
draft Bill will require a significant number of regulations or guidance to spell out in more detail the intention 
which could undermine the consolidatory nature of the exercise. 
 
Q3. The Government states in its White Paper that “the quality of care is first and foremost the 
responsibility of the provider”. Does the draft Bill support this policy intention, and does it pay due 
attention to the responsibilities of commissioners and regulators for quality of care?  
 
Whilst the quality of care is the responsibility of the provider there must be a robust framework and adequate 
enforcement mechanisms in place to ensure that the quality of care is at the required standard. 
 
Q4. Are there other ways of framing the draft Bill’s underlying principle, that local authorities must 
promote an individual’s well-being? Are there other principles that might be substituted for it? 
 
Well-being is an accepted term. Given that there are health and well-being boards across England  it might be 
confusing now to seek another term within the draft Bill. 
 
Q6. What benefits or problems may arise as a result of the draft Bill’s scope being restricted to adult care 
and support? 
 
The increasing ageing population in the UK is a thing to be celebrated but is also brings a number of complex 
challenges. Tackling the challenges of an ageing population is an urgent matter. There are a number of health 
and social care issues that are primarily concerned with growing old. To widen the Bill out to cover younger 
people could make the Bill extremely long and unwieldy. 
 
Section 2 Providing information and advice 
 
Q10. What are the risks and benefits of the duty on local authorities to provide advice on adult care and 
support? Are they the same for the duty to provide information? 
 
WRVS welcomes the introduction of a structured system for providing information and advice to adults on 
support and care. 
 
There needs to be serious consideration given to the timeliness of such information and advice so that adults 
have the right information at the right time so that informed choices can be made. 
Information must also be available in a number of formats. It will not be acceptable for a local authority to meet 
its legal obligations by simply posting information online. This may not be accessible for many groups including 
older people.  Information provided by document, phone and face to face are other good alternatives that must 
be considered. 
 
The local authority should engage fully with the third sector so that it can include any appropriate low level low 
cost intervention “services” that may positively impact on an adults’ well-being. 
 
Information could take the form of signposting all sources of available support in a given location for particular 
conditions. Advice is something different. It gives a perception and the information is being assessed or analysed 
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and an expert opinion is being given. This is an additional step and whilst it might be welcome does impose an 
expectation that local authorities will have the resources and expertise to deliver good advice. 
 
Section 3 Promoting diversity and quality in provision of services 
 
Q11. How can local authorities ensure that the local care market provides enough care services to meet local 
needs? How can they encourage a diverse range of high-quality providers?  
 
Local authorities need to identify those in the market who can provide the required service and this should 
include those from the private, public and voluntary sector. They need to ensure that they tender in a way which 
encourages a good range of bids which may be from local or national organisations. The system should include 
access to simple tender documents with a reasonable timeframe to complete the tender bid. 
 
Q13. The White Paper talks about “approaches that promote support within communities” and calls for the 
adoption of “asset-based” approaches. Is the draft Bill successful in embedding this approach, or should 
other preventative approaches be adopted? 
 
Is there a definition of services for the purposes of the draft bill? Services can range from the high cost, intensive 
medical interventions carried out by qualified medical staff to those carried out by dedicated volunteers. There is 
also a role for volunteers who can make a positive impact on an individuals’ well-being through, for example, 
non medical home form hospital visits or transport schemes. These types of services should be recognised as 
part of an overall solution to addressing society’s unmet need for help and support and to help keep older adults 
independent in their own homes for longer.  
 
It is estimated that around 20 million people volunteer in some form to help their local community.  At times 
when finances are tight, trained volunteers can have a key role in providing certain types of social support. The 
Bill does not go far enough is promoting to adoption of these local assets. 
 
Section 6 Promoting integration of care and support with health services etc. 
 
Q5. Does the draft Bill make sufficient provision to achieve the Government’s stated goal of greater 
integration within the NHS and with care and support and housing? 
 
Integration of care and support with health services is increasingly frequently talked about and commented on. 
However, there doesn’t appear to be a clear definition or understanding of what this means in practice. There are 
also questions over what the drivers and incentives will be to making this happen more widely and more quickly.  
 
Section 7 Preventing needs for care and support 
 
WRVS strongly supports the focus on prevention.  Early intervention can halt or slow down the rate at which an 
individual needs care and support. Therefore some upfront costs can lead to significant savings longer term 
savings that can be reinvested into the system elsewhere. 
 
Q9. What is your view of the financial and other implications for local authorities of the new care and 
support responsibilities set out in the draft Bill? 
 
Our initial view is that the implications will, at the outset result in increased costs. However, if the new care and 
support responsibilities and integration deliver in the way intended then savings through a focus on prevention 
should begin to accrue. 
 
Meeting needs for care etc 
 
How to meet needs 
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The preference should always be that the majority of individuals will want to stay in their own homes and 
therefore (1)b should be moved to (1)a to reflect this. 
 
9 Assessment of needs for care and support 
Q14. What are the risks and benefits associated with self-assessment for care and support as proposed in the 
draft Bill? 
 
Q18. Are the arrangements for setting and enforcing national minimum standards for care and support 
clear? What part should the new social care quality standards developed by NICE play in supporting local 
authorities in discharging their new market shaping duties? 
 
The clause at present remains silent of the competency of the individual asked to undertake the assessment and 
anything about the timeliness of the assessment and for how long it remains valid as a person’s needs will change 
over a period of time. 
 
10 Assessment of a carer’s needs for support 
 
Q15. What are the best ways to increase the numbers of people identified as carers? What are the risks and 
benefits of placing a duty on public bodies to identify carers? 
 
WRVS welcomes the formal recognition that careers have needs. Clause 8 is important as many who are in close 
relationships will care for their partners on a voluntary basis as this is the best solution for them. It is right that 
they should be regarded as carers, even though this role is voluntary. 
Whilst it may be helpful to identify carers, the system should not be time consuming , costly or bureaucratic as 
this may deter potential carers coming forward.  
 
13 The eligibility criteria 
 
There is currently a system whereby local authorities can set the eligibility criteria at one of 4 levels - low, 
medium, substantial and critical. Over 82% of local authorities now meet needs assessed as being substantial or 
above. Meeting low or medium needs early can mean that an individual does not need more substantial support 
later on and can be viewed as a form of prevention.   
 
The clause does not, as it currently stands, tackle the issues around what appears to be a postcode lottery 
depending on where an individual resides. This is an unfair situation. This also impacts on social mobility as an 
individual may not be able to relocate to an authority which has a higher level of eligibility. 
 
14 Power of local authority to impose charges 
 
Q16. Do you consider that variable local charging regimes for services are compatible with national 
eligibility criteria, and any future funding changes involving capping individual financial liability? 
 
Q17. The White Paper says that assistance with care and support needs will be subject to a reasonable 
charge. Do the charging provisions in the draft Bill reflect this policy intention, and is the policy intention 
clear?  
 
Clear guidance outlining what services local authorities can charge for should be made available. They should be 
allowed to charge for appropriate services and the charges must be no more than what is reasonable. Under no 
circumstances should the charge be more than the service costs to provide. Councils should be able to take other 
factors into account such as the individuals’ ability to pay. 
 
A charging regime that is left to purely to local authorities to establish may result in a plethora of different 
charges for similar services across geographic boundaries resulting in a post code lottery for individual users and 
may be deemed unfair. 
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Miscellaneous 
 
47 Discharge of hospital patients with care and support needs 
 
Q 25. Does the draft Bill promote greater integration between health, social care and housing around 
hospital discharge? 
 
This is a particularly important clause. There must be robust plans in place so that hospital patients are 
discharged safely at the right time into the community and be in receipt of the support and help that they need. 
It is also important that they don’t return back to hospital quickly because of a lack of the right kind of help and 
support. 
 
Delayed transfers from hospital back into the community are costly, especially in the case of older people. The 
last occasion on which figures were collected by the Government showed that 76% of delayed transfers were of 
older people aged 75 and over. 
 
In addition, emergency readmissions have also been rising for a number of years. The Nuffield Trust has 
reported that the number of emergency readmissions of patients within 28 days of hospital discharge has been 
rising steadily since 2002. In 2007/08 emergency readmissions represented 11.5 per cent of all emergency 
admissions, an increase from 10.7 per cent in 2004/05. 
 
In reply to a written question posed in April 2012, the Department of Health revealed figures which showed that 
emergency readmissions for adults within 28 days of discharge in 2009/10, was 535,336, compared to 456,113 in 
2006/7. An increase of almost 90,000. 
 
Readmissions within a rapid time frame can reveal issues related to hospital care or shortcomings in the process 
of discharging patients to the community. Readmissions within a longer time frame may be related to issues 
with follow-up care, patient education and compliance, and community-based readmission prevention 
strategies. Home from hospital schemes run by voluntary organisations such as WRVS in conjunction with local 
authorities and trusts can help tackle unnecessary emergency readmissions and reduce delayed transfers of care.  
 
The Department of Health funded Partnerships for Older Peoples Study (POPPS) was a large scale national 
study that looked at whether prevention service were i.) effective in improving health ii.) whether they made 
savings to the taxpayer and iii.) where they had greatest effect. The POPPS study found that providing support 
for older people being discharged from hospital led to an 80% fall in overnight hospital stays and a 90% fall in 
admissions to accident and emergency. The study also found that older people with lesser disabilities benefited 
to the greatest extent from preventative care as they were assisted from relatively small and inexpensive practical 
changes like adaptations in the home. 
 
Therefore careful discharge planning between various providers of support, including the voluntary sector is 
necessary. The Bill goes into technical detail about process but does not really explore what available options 
might be. 
 
January 2013 


