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Mencap briefing:  
 
Employment and Support Allowance (ESA):  
Conditionality and Sanctions  
 
 
About this brief 
Incapacity Benefit, Income Support (claimed because of a disability) and Severe 
Disability Allowance are being replaced with a new benefit – the Employment and 
Support Allowance (ESA).  
 
Those people who claim any of these benefits will be re-assessed for ESA. Re-
assessment began in April 2011 and will go on until 2014.  
 
Under ESA, many people will be expected to attend a number of work focused 
interviews and undertake some form of ‘work-related activity’ in exchange for their 
benefit (this requirement is known as ‘conditionality’). If they do not, they may see 
their benefit reduced or stopped altogether (known as a sanction).  
 
Members of the work-related activity group (WRAG) of ESA are likely to be required 
to: 
• Attend 6 work focused interviews  
• Undertake some form of work-related activity 
• Take part in the Work Programme should they be referred by their personal 

advisers 
 
There is little detail about what constitutes work-related activity under ESA. It is the 
Government’s intention that this is flexible, so that requirements can be 
personalised to the particular circumstances of the individual. It is important to 
note, however, that, under ESA: 
• Where an advisor thinks work-related activity is inappropriate, they do not 

have to enforce it.  
• Work-related activity cannot include work or a requirement to apply for a job 

or to undergo medical treatment.  
• Any requirement to undertake work-related activity must be ‘reasonable’ 

having regard to all the circumstances including the claimant’s health. 
 
This briefing provides further information on ESA and the expectations on claimants. 
 
Please share the experiences of people with a learning disability with the 
campaigns & policy team. We need to know of any issues about how the process 
is working for people with a learning disability so that we can talk to the 
Government about them. E-mail campaigns@mencap.org.uk 
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About ESA            
 
Employment and Support Allowance (ESA) is replacing Incapacity Benefit, Income 
support (paid on the grounds of disability) and the Severe Disability Allowance. The 
introduction of ESA in 2008 was initially limited to new claimants. As of April 2011, 
existing incapacity benefit claimants began being reassessed under the work 
capability assessment (WCA). The process is expected to last until 2014 with around 
1.5 million people being reassessed.  
 
To be eligible for ESA, a person will usually have to undergo a face to face 
assessment with a healthcare professional as part of the Work Capability 
Assessment (WCA) process. The WCA determines eligibility for ESA, as well as which 
component of ESA a claimant will receive: the “work-related activity component” or 
the “support component”. If an individual is assessed as being able to take part in 
activity which could be done to help the individual move towards work they will 
receive the work-related activity component of ESA.  
 
If claimants are deemed as having a particularly severe health condition or 
disability, whose capability for work is limited to the extent that it is not reasonable 
to require them to engage in ‘work-related activity’, they will be placed in the 
support group (and receive a higher rate of ESA).   
 
Members of the support group and are not ‘required’ to undertake any sort of 
activity in exchange for their benefit, where as members of the work-related activity 
group face some conditions attached to receipt of their ESA. Many people with a 
learning disability are likely to be found eligible for the work-related activity group of 
ESA.  
 
Those people who ‘fail’ the WCA – i.e. they are not deemed to have ‘limited capability 
for work’ – will not receive ESA. They will be regarded as ‘fit for work’ and will 
probably be eligible for Jobseeker’s Allowance (JSA) instead. 
 
Background           
 
ESA was first introduced through the Welfare Reform Act 2007. This same Act gave 
Government the power (through secondary legislation) to: 

• require those ESA claimants in the work-related activity group to undertake a 
work-related activity of their choice.  

• require ESA claimants in the work-related activity group to attend a series of 
work-focused interviews. 

 
The subsequent Employment and Support Allowance Regulations 2008 led to a 
requirement on claimants in relation to work-focused interviews only. Thus: since its  
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introduction, ESA claimants in the work-related activity group of ESA have been 
required to participate in 6 work-focused interviews in exchange for their benefit.  
 
However, more recently the Employment and Support Allowance (Work-Related 
Activity) Regulations 2011 have been published. This the first time that the powers in 
relation to work-related activity have been acted upon. Thus: claimants in the work-
related activity group of ESA now face additional conditionality attached to their 
benefit (in addition to attending a series of 6 work-focused interviews). 
 
Sanctions (i.e. a reduction or ceasing of their benefit) will be applied if claimants 
cannot show ‘good cause’ for having failed to do what is required of them.  
 
For ESA, the benefit rules are The Employment and Support Allowance (Work-
Related Activity) Regulations 2011, SI 2011 No. 1349: 
www.legislation.gov.uk/uksi/2011/1349/contents/made 
The Employment and Support Allowance Regulations 2008, SI 2011 No. 794: 
http://www.legislation.gov.uk/uksi/2008/794/pdfs/uksi_20080794_en.pdf 
 
Conditions that apply to ESA claimants      
 
What is a work-focused interview? 
Section 12(1) of the Welfare Reform Act 2007 provides for a claimant who is: 
“entitled to the work-related activity component to be required to participate in 
work-focused interviews.” The 2008 ESA regulations state the purpose of a work-
focused interview to be one or any of the following: 
 

• assessing the claimant’s prospects for remaining in or obtaining work; 
• assisting or encouraging the claimant to remain in or obtain work; 
• identifying activities that the claimant may undertake that will make 

remaining in or obtaining work more likely; 
• identifying training, educational or rehabilitation opportunities for the 

claimant which may make it more likely that the claimant will remain in or 
obtain work or be able to do so; 

• identifying current or future work opportunities, including self-employment 
opportunities, for the claimant, that are relevant to the claimant’s needs and 
abilities. 

 
Under ESA, customers placed in the work-related activity group are required to 
engage in a mandatory 6 work-focused interview regime, starting from week 8 of 
their claim. 
 
The most recent ESA regulations (2011) make some changes to the rules in relation 
to work-focused interviews, in particular to what constitutes “good cause” for failure  
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to attend. The original 2008 regulations set out more detailed descriptions of what 
the Secretary of State might take into account in determining whether a claimant 
has shown good cause for the failure to take part in a work-focused interview – e.g. 
“that the claimant misunderstood the requirement to take part in the work-focused 
interview due to learning, language or literacy difficulties or any misleading 
information given or sent by the Secretary of State.”  
 
The 2011 regulations change this to be in line with the rules around ‘good cause’ for 
work related activity (see below for more on “good cause”). This is a more generic 
description which requires the Secretary of State to take into account all of the 
circumstances of a case including the person’s physical or mental health or 
condition.  
 
What is work-related activity? 
Section 13(7) of the Welfare Reform Act 2007 states that work-related activity 
means: “activity which makes it more likely that the person will obtain or remain in 
work or be able to do so”.  The accompanying explanatory notes for the 2007 Act 
states that it is “activity that increases the likelihood of getting a job. This may 
include activities such as work trials or training, which may be identified in an action 
plan”. The same explanatory notes later state that work-related activity might 
include such activities as: 

• Work tasters; 
• Programmes to manage health in work; 
• Jobsearch assistance; and 
• Programmes to assist in stabilising a person’s life. 

 
The most recent Welfare Reform Act 2012 contains a clause that would amend the 
Welfare Reform Bill 2007 to specify that work related activity should also include 
‘work experience or a work placement’. 
 
The recent Employment and Support Allowance (Work-Related Activity) Regulations 
2011 put into practice the requirement on claimants in the work-related activity 
group of ESA to undertake some form of work-related activity (in addition to 
attending a series of work-focused interviews, as outlined above). 
 
It is intended that the work-related activity provisions are flexible, so that 
requirements can be personalized to the particular circumstances of the individual. 
There is therefore little detail in the regulations on what constitutes work-related 
activity. However, it is important to note the following important points which are 
defined in the 2011 regulations: 

• Work related activity for ESA claimants cannot include work or a requirement 
to apply for a job or to undergo medical treatment 

• Where an advisor (see section below for detail of who an advisor is) thinks 
work-related activity is inappropriate, they do not have to enforce it.  
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• Any requirement to undertake work-related activity must be ‘reasonable’ 
having regard to all the circumstances including the claimant’s health. 

 
The regulations also require that a claimant must be notified of a requirement to 
undertake some form of work-related activity in a written action plan (see below for 
more) given to the person.   
 
How does the Work Programme fit in? 
The Work Programme is at the centre of the Government’s plans to reform welfare 
to work provision in the UK and is being delivered by the private, public and 
voluntary sectors. These providers have the freedom to innovate for the benefit of 
their customers, will be free from over prescription from central Government, (the 
‘black-box’ approach) and will be paid primarily on the basis of the results they 
achieve.  
 
The 2011 ESA regulations allow Government to ‘contract out’ the functions in 
relation to work-related activity. The accompanying explanatory notes to the 
regulations state that both Jobcentre Plus advisers and Work Programme advisers 
are able to impose work-related activity requirements on claimants. The WCA 
identifies a “prognosis” which is an indication of the period after which a person 
could be reasonably expected to be fit for work 
 
What about Work Choice? 
Work Choice is the Government’s specialist disability employment programme. It is 
aimed at those with the most severe disabilities who will need considerable help and 
support to move towards and into employment. The DWP state that Work Choice 
helps people with disabilities whose needs cannot be met through other work 
programmes (e.g. the Work Programme). Therefore, some people who are in the 
WRAG group of ESA may be referred to a Work Choice provider instead. 
 
While the regulations discussed in this briefing specify requirements on ESA WRAG 
claimants themselves, Work Choice is a voluntary employment programme. As 
such, no one can be mandated to attend and non-attendance cannot therefore lead 
to a sanction.  
 
Exceptions and reconsideration of conditions imposed    
 
What is “good cause” for not taking part? 
If a claimant is required to take part in work-related activity or a work focused 
interview, failure to do so will result in a benefit penalty, unless they show ‘good 
cause’ for the failure within five working days of being notified of the failure.  
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‘Good cause’ is not defined, but the 2011 regulations state that the Secretary of  
State should take into account all of the circumstances of a case including the 
person’s physical or mental health or condition. It is reasonable to assume that 
health, language/learning difficulties, caring responsibilities and emergencies should 
all be taken into account. 
 
Decisions on good cause and imposition of sanctions must be made by DWP 
decision-makers – not a Work Programme provider. Appeals against these decisions 
can be made under the usual benefit appeal rules. 
 
What if I don’t agree with the activities outlined in my action plan? 
Once an activity is recorded in the action plan it is mandatory and must be 
completed by the deadline set unless the customer requests a reconsideration of 
their action plan. The Secretary of State must consider any reconsideration request 
and notify his decision to the customer in writing. The timescales for this action are 
not specified in regulations. This safeguard provides an opportunity for the customer 
to formally raise concerns about the requirement on them, and to have this 
reconsidered by Jobcentre Plus or the Provider, before the point of non-compliance. 
 
When can a requirement to undertake work-related activity not apply? 
An adviser within Jobcentre plus or a Work Programme provider may decide that 
although a requirement to undertake work-related activity has been set, the 
customers circumstances have changed in a way that would make it unreasonable 
for the person to undertake the activity at that time. For example, if attendance at a 
specific job fair was required, but the customer was subsequently given a hospital 
appointment which clashed, or the customer completed a similar activity. 
 
Sanctions            
 
The 2008 ESA regulations outline the sanction regime for failure by a claimant to 
take part in a work focused interview. The 2011 regulations extend this to apply the 
existing sanctions regime to a failure to undertake work-related activity too.  
 
For ESA, the penalty is a reduction in benefit. The reduction is by an amount 
equivalent to 50% of the work-related activity component for the first four weeks of 
not taking part, then by an amount equivalent to 100% of the component for each 
subsequent week if they continue with non compliance.  
 
The sanction remains in place until the customer complies with either the original 
activity or an agreed alternative activity in order to have their benefit re-instated. As 
now, Jobcentre Plus or the Work Programme provider will make reasonable efforts to 
contact Employment and Support Allowance customers with a mental health 
condition, learning disability or condition affecting communication/cognition to 
ensure that they fully understand their responsibilities before a sanction is 
considered. 


