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The identification and rights of the “Nearest 
Relative” under the Mental Health Act 1983 
This guidance relates to England only                                                                                  

Previously issued by the Mental Health Act Commission and reviewed October 2008 

 

This guidance note is designed to provide service user, carers and relatives of basic information on  
the identification of “nearest relatives” under the Act, and the rights of such persons once identified. 

 
 
1 Introduction    

 
Under the Mental Health Act 1983 (Section 26), the Nearest Relative of a patient has 
specific rights with regard to the treatment of that patient.  This guidance note 
provides basic information for patients and Nearest Relatives, but it is not intended to 
be exhaustive.  The Hospital Managers are required to ensure that patients and their 
Nearest Relatives are given full details of their rights and responsibilities, and ward 
staff should be able to arrange for any questions on the role to be addressed. 
 

2 What is meant by "nearest relative"? 
 

For the purposes of the Mental Health Act 1983, a patient’s "Nearest Relative" is the 
first person in the following list that (providing the patient is a UK resident) lives in the 
UK1: 

(a) Husband, wife or civil partner.  Also cohabitees (including same-sex partners) 
who have lived together for at least six months.   

(b) son or daughter who is over the age of 18; 
(c) father2 or mother;  
(d) brother or sister who is over the age of 18;  
(e) grandparent; 
(f) grandchild who is over the age of 18; 

                     
1  S.26(5)(a) of MHA 1983 establishes a residency requirement on Nearest Relatives in the case of a patient 

who is normally resident in the UK, Channel Islands or Isle of Man.  For such patients, any person who would 
be eligible for Nearest Relative status according to the Act’s hierarchical list, but is not resident within these 
jurisdictions, must be discounted from consideration for the role.  In contrast, similar restrictions do not apply 
to the identification of Nearest Relatives for non-UK (or Channel Islands or Isle of Man) resident detained 
patients.  The Act therefore recognises people who live outside such jurisdictions as the Nearest Relatives of 
detained patients where the latter are themselves normally resident outside of the UK, Channel Islands or Isle 
of Man.   

2  Excluding those unmarried fathers that do not have parental responsibility for the patient. 



(g) uncle or aunt who is over the age of 18; 
(h) nephew or niece who is over the age of 18; 
(i) any unrelated carer, or person who has lived with the patient for a period of 

more than five years.     
 

Any person described at (a) – (h) above who lives with, or is the carer of, the patient 
should be treated as Nearest Relative in preference to any other claimant.   

Where more than one person would be the Nearest Relative, it is upon the elder or 
eldest of them that the duty will fall. 
 

3 What can I do if I do not want to be involved as the nearest relative? 
 
If someone identified as the Nearest Relative is unable or unwilling to undertake the 
role, s/he may authorise someone else to do so. In that case, s/he should write to the 
hospital where the patient is detained (or, where the patient is subject to 
guardianship, the local social services authority department), confirming that s/he no 
longer wishes to act as the patient’s Nearest Relative and identifying the person s/he 
has authorised to do so.  

 
4  What rights does the nearest relative have? 
 
This list is not exhaustive. (For full details, see the Department of Health Patients’ 
Information Leaflet3) 

• The power to apply for a patient’s admission to hospital or reception into 
guardianship. 

• The power to require that an Approved Mental Health Professional (AMHP) 
assess the patient with a view to making an application for hospital admission 
or Guardianship. 

• The right to information and consultation before the patient’s admission to 
hospital4, and the power to object to the making of a guardianship or section 3 
admission application by an AMHP. 

• Unless the patient objects, the right to information and consultation after the 
patient’s admission to hospital. 

• The right to order a patient’s discharge: 
                     
3   http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_089275
4  The Nearest Relative does not have an absolute right to be consulted.  In R (on the application of E) v Bristol 

City Council, 13 January 2005, the High Court accepted that consultation with the Nearest Relative might not 
be “reasonably practicable” (and so, under section 11(4) of MHA 1983, might need not take place) where it 
would infringe a patient’s right to privacy and family life to an extent that could not be justified as beneficial to 
him/her.           
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•  from detention under sections 2 or 35,  

• from Supervised Community Treatment (aka Community Treatment 
Order)6, or  

• from guardianship that is not imposed by a court4,  

by giving 72 hours notice in writing (although this order may be blocked within 
that time by the patient’s doctor on the grounds that the patient, if so 
discharged, would be likely to act in a manner dangerous to him/herself or 
others).  An illustrative standard letter for this purpose is given in the Code of 
Practice, as reproduced at Annex A to this guidance note.    

• The right, in some cases, to apply to the Mental Health Review Tribunal.7 

• The right to be told when the patient is about to be discharged. 

• The right to raise a formal complaint on behalf of the patient. 

• If the Nearest Relative provides a substantial amount of care on a regular and 
unpaid basis, the right to request local authority assessment of such care (and 
the ability of the carer to continue to provide it) as part of the patient’s future 
care plan.8     

• In addition to the information to which a Nearest Relative is entitled by statute, 
it is now widely accepted that, as long as the patient agrees, Nearest 
Relatives should be involved in discussions and decisions relating to the 
patient’s care and treatment. 

 
5. What rights do other relatives have? 
 
With the exception of the following, the MHA 1983 confers no specific rights or duties 
upon any relative of the patient who is not the ‘Nearest Relative’:   

Other relatives than the ‘Nearest Relative’ can apply to the county court to have the 
Nearest Relative displaced on certain statutory grounds (i.e. the Nearest Relative is 
incapable of acting as such by reason of mental incapacity; or has unreasonably 
objected to an application for a patient’s detention or reception into Guardianship; or 
has (or is likely to) exercise the right of discharge without due regard to the welfare 
of the patient or the interest of the public). Since October 2008 the patient can also 
apply to the court to remove and nominate an alternative nearest relative. However, 
insofar as urgency allows, CQC recommends that AMHPs should consult with 

                     
5  See Department of Health (2008) Reference Guide to the Mental Health Act 1983, page 104 for further info. 
6  See Department of Health (2008) Reference Guide to the Mental Health Act 1983, page 135 for further info.  
7  Except where the patient is the subject of a Restriction Order under s. 41, or has been transferred from 

prison.        
8  Carers (Recognition and Services) Act 1995, s.1.   
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persons other than the Nearest Relative who are or have been involved in the 
patient’s care, and take their views into account.        
 
 
Questions or concerns about this guidance should be addressed to: 
 
CQC Mental Health Act 
Citygate 
Gallowgate 
Newcastle upon Tyne 
NE1 4PA 
 
 
Tel: 03000 616161 
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Annex A  
 

Illustrative standard letter for nearest relatives to 
use to discharge patients 
From the Code of Practice Mental Health Act 1983 (England), page 264 

 
To the managers of [INSERT NAME AND ADDRESS OF HOSPITAL IN WHICH THE 
PATIENT IS DETAINED, OR (FOR A SUPERVISED COMMUNITY TREATMENT PATIENT) 
THE RESPONSIBLE HOSPITAL.] 
 

Order for discharge under section 23 of the Mental Health Act 1983 
 
My name is [GIVE YOUR NAME] and my address is [GIVE YOUR ADDRESS] 
 
[Complete A, B or C below] 
 
(a).  To the best of my knowledge and belief, I am the nearest relative (within the meaning of 

the Mental Health Act 1983) of [NAME OF PATIENT]. 
 
OR 
 
(b).  I have been authorised to exercise the functions of the nearest relative of [NAME OF 

PATIENT] by the county court. 
 
OR 
 
(c).  I have been authorised to exercise the functions of the nearest relative of [NAME OF 

PATIENT] by that person’s nearest relative. 
 
 
I give you notice of my intention to discharge the person named above, and I order their 
discharge from [SAY WHEN YOU WANT THE PATIENT DISCHARGED FROM DETENTION 
OR SUPERVISED COMMUNITY TREATMENT]. 
 
[Please note: you must leave at least 72 hours between when the hospital managers get this 
letter and when you want the patient discharged.] 
 
 
Signed 
 
Date 
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