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1.1  The Right to Control is intended to ensure that disabled people 
have choice and control over the support they need to go about 
their daily lives, to assist them to achieve better outcomes from 
the support they receive, and is created by the Disabled People’s 
Right to Control (Pilot Scheme) (England) Regulations 2010 
(referred to here as ‘the Regulations’)1. The Right will be tested 
in seven areas in England for a period of two years in pilots 
known as ‘Trailblazers’.

1.2  A definition of many of the terms used in this document can be 
found at the glossary at the end of this document.

Regulation 
24

Purpose and format of this document 
1.3  This document sets out how organisations should work 

together with each other and individuals to deliver the Right to 
Control for disabled adults in the Trailblazer areas. This guidance 
is intended to supplement the Regulations and relevant 
authorities other than the Secretary of State must have regard 
to this guidance in exercising their functions. It is not intended 
to be a substitute for specific legal advice. In addition to legal 
obligations, this document sets out good practice suggestions 
and these are indicated by the wording of the text. 

1.4  The Regulations refer to ‘qualifying services’ and ‘Right to 
Control services’. 

Regulation  
4

 Qualifying services are: 

•  employment programmes Access to Work and Work Choice, 
and 

•  discretionary housing-related support, referred to as 
‘Supporting People’.

  A fuller definition/explanation of these services can be found  
at paragraph 2.1.

1 SI 2010/2862
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Regulation 
2(1)

Right to Control services are:

• qualifying services;

• Disabled Facilities Grants2;

• financial assistance from the Independent Living Fund3; and 

• community care services4. 

1.5  Regulations 6 to 20 apply to responsible authorities, which are 
authorities which provide or arrange the provision of qualifying 
services. Regulation 21 applies to relevant authorities, which 
are authorities which provide or arrange the provision of Right 
to Control services. Relevant authorities are also referred to 
in this document as ‘Trailblazer authorities’. A person working 
on behalf of the responsible authority to carry out a Right to 
Control function, including anybody to whom this function has 
been delegated (see paragraphs 2.117 to 2.123) is referred to 
here as a ‘Trailblazer representative’.

1.6 This statutory guidance applies in the following way:

• chapter 2 applies to qualifying services, 

•  chapter 3 applies to modifications to the Housing Grants, 
Construction and Regeneration Act 1996 which provides for 
the provision of Disabled Facilities Grants5,

•  chapter 6 applies to the power to share data (contained in 
regulation 21 of the Regulations).

1.7  Non-statutory guidance on how flexibilities equivalent to 
those provided by the Right to Control Regulations can be 
delivered for the other Right to Control services, namely the 
Independent Living Fund and community care services, in 
order to provide a seamless service for disabled people is 
provided in chapters 4 and 5.

2 See chapter 3.

3 See chapter 4.

4 See chapter 5.

5 Contained in Schedule 2 to the Regulations.
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Good Practice Guide 
1.8  This document is supported by the Good Practice Guide for 

Delivering the Right to Control (referred to here as ‘the Good 
Practice Guide’) which is available online at  
www.odi.gov.uk/right-to-control 

1.9  The Good Practice Guide provides step by step advice on 
how to deliver the customer journey in line with legislation. 
Trailblazer authorities should have due regard to the Good 
Practice Guide at all times when delivering the Right to Control.

Regulations  
1 and 3

Where and when does the guidance apply?
1.10  This guidance comes into force on 13 December 2010 when 

the Regulations come into force. 

1.11  This guidance applies within the following areas from 13 
December 2010:

i. the London borough of Barnet;

ii.  the non-metropolitan district of Epsom and Ewell;

iii. the county of Essex;

iv. the non-metropolitan district of Leicester;

v. the London borough of Newham;

vi.  the non-metropolitan district of Reigate and Banstead.

1.12  This guidance applies within the following areas from  
1 March 2011:

i. the metropolitan district of Sheffield;

ii. the metropolitan district of Barnsley.

http://www.odi.gov.uk/docs/wor/rtc/rtc-good-practice.pdf
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1.13 It applies within the following areas from 1 April 2011:

i. the metropolitan district of Stockport;

ii. the metropolitan district of Trafford.

iii. the metropolitan district of Oldham;

iv. the metropolitan district of Manchester;

v. the metropolitan district of Bury;

1.14  The Right to Control pilot period will expire on 13 December 
2012 in all Trailblazer areas. 

Background to the Right to Control
1.15  Disabled people often do not have the sort of choice and 

control over their lives that non-disabled people take for 
granted. This is partly explained by the fact that their support 
needs are often met in ways which do not put them in charge 
of deciding how best to meet those needs. This lack of choice 
and control is a key barrier to disabled people participating and 
contributing as equal citizens. 

1.16  The cross-sector concordat, ‘Putting People First: A shared 
vision and commitment to the transformation of adult social 
care6’, established a framework between central government, 
local government and other partners in December 2007. It 
means transforming services to improve outcomes for people, 
and emphasises the need for citizens to shape their own lives, 
their communities and the services they need.

6  www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@
dh/@en/documents/digitalasset/dh_081119.pdf
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1.17  A new partnership agreement consisting of the Association 
of Directors of Adult Social Services, the Local Government 
Association and the Department of Health – ‘Think Local, Act 
Personal7’ – was launched in November 2010. The partnership 
agreement focuses on the delivery of personalisation, 
developed together with the adult social care sector, service 
users and carers. Following on from the partnership agreement 
the Government launched its ‘Vision for Adult Social Care: 
Capable Communities and Active Citizens8’, which sets out how 
the Government wishes to see services delivered for people. 
It is a new direction for adult social care, putting personalised 
services and outcomes centre stage.

 1.18   The Right to Control builds on the work which has already 
been undertaken to implement Putting People First and the 
Individual Budgets pilots which took place from 2005 to 2007.

Lessons learned
1.19  The Individual Budgets pilots were a cross-government 

initiative which gave people in receipt of community care a full 
understanding of the finance available to them and control 
over those funds. The Right to Control builds on and extends 
these pilots, making the right available to individuals in receipt 
of any of the Right to Control services without having to also 
be eligible for community care.

7 www.puttingpeoplefirst.org.uk/ThinkLocalActPersonal/

8  www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@
dh/@en/@ps/documents/digitalasset/dh_121971.pdf
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1.20  The Right to Control also fits alongside a number of 
personalisation programmes across Government, including 
Personal Budgets for community care9, Personal Health 
Budgets10, Valuing Employment Now11 and Children’s 
Individual Budgets12. Project teams within central government 
have worked together to share learning and best practice from 
these programmes and, where possible, the Right to Control 
will be co-located with these programmes in Trailblazer areas.

The social model of disability
1.21  The social model of disability has been developed by disabled 

people whose experiences have shown them that most of the 
problems they face are caused by the way society is organised. 
Social barriers, including people’s attitudes, physical and 
organisational barriers, are the main cause of disabled people’s 
problems rather than their impairments. 

1.22  The Right to Control has been developed using the social 
model of disability, which is reflected in the approach taken 
and the language used, and the delivery of the Right to Control 
by Trailblazer authorities should also reflect this.

9  For more information see www.direct.gov.uk/en/DisabledPeople/
FinancialSupport/Introductiontofinancialsupport/DG_10016128

10  For more information see www.dh.gov.uk/en/Healthcare/
Personalhealthbudgets/index.htm

11  Valuing Employment Now encompasses a number of different 
initiatives with an employment focus. These include Getting 
A Life, Jobs First and Project Search. For more information see 
www.odi.gov.uk/odi-projects/jobs-for-people-with-learning-
disabilities.php 

12  For more information see www.direct.gov.uk/en/
CaringForSomeone/CaringForADisabledChild/DG_10018531
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Co-production
1.23  The Right to Control has been co-produced with disabled 

people, developed in partnership with disabled people 
and their organisations at every stage to ensure that their 
experiences and expertise inform the policy. It is built on 
evidence that disabled people are best placed to decide what 
support they need to achieve their aspirations.

1.24  All elements of implementing the Right to Control in Trailblazer 
areas should be co-produced with local disabled people. Carers 
and family members who are closely involved in supporting 
disabled people to live independently should also be included 
in appropriate elements of the Right to Control process.  

The customer journey 
1.25  The Right to Control is aiming to create a streamlined process 

for disabled individuals which gives them choice and control 
over the support they receive and to ensure they only have to 
provide the relevant information once at each stage. Wherever 
possible an individual should have only one assessment, one 
support plan and one review. The right to choose the type 
of support they receive and from whom they receive it, and 
to buy it themselves if they want to, should result in them 
working towards meeting the outcomes they have developed 
to enable them to live independently.

1.26  This can only be achieved by all the organisations involved 
working together with the disabled person and each other. To 
that end, Trailblazer authorities should make arrangements 
across Right to Control services to ensure a joined-up approach 
for individuals.
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Supporting individuals to exercise the  
Right to Control
1.27  Ensuring there is adequate support for disabled people to make 

decisions and exercise control is an essential element of enabling 
disabled people to exercise choice and control over the support 
they receive. The availability of advice and information, support, 
advocacy and brokerage about and for the Right to Control is 
therefore essential at all stages of the customer journey.

1.28  This document highlights what type of assistance should 
be available at each stage. There are no universally agreed 
definitions of what these types of assistance involve but Annex 
B of the Good Practice Guide sets out a definition of each which 
should be referred to if Trailblazer authorities are uncertain of the 
provision that should be available. 

1.29  Front line staff from all Trailblazer authorities and other agencies 
involved in the delivery of services included in the Right to Control 
should be able to direct individuals to sources of assistance, 
providing the relevant contact details in an appropriate format for 
that individual. This includes service providers where contact is 
made directly with the providers.

1.30  Wherever possible, independent advice should be available. This 
is advice which is provided by a person or organisation other 
than the local authority, Jobcentre Plus, the Independent Living 
Fund or service providers. Trailblazer authorities should ensure 
as far as possible that a range and choice of such independent 
services are available and that the organisations providing these 
services are kept informed of relevant and up to date information 
about the Right to Control and the services included. As well as 
local disabled people’s organisations, including local Centres for 
Independent Living, disabled people may turn to other sources of 
information or support, including local Citizens’ Advice Bureaux, 
Home Improvement Agencies or faith, age or black and minority 
ethnic (BME) organisations, and Trailblazer authorities should 
ensure as far as possible that all such organisations have an 
understanding of the Right to Control.
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Regulation  
2(3)

Accessible formats
1.31  In order to make the Right to Control process as clear and 

accessible to the disabled person as possible, it is important 
that any information with which they are provided can be 
understood and is presented in a format which is appropriate 
for that individual.

1.32  Where there is a duty to provide information in writing, 
for example notification of an individual’s rights under the 
Regulations or the provision of the support plan, Trailblazer 
authorities must provide that information in an accessible 
format as far as is reasonably practicable. 

1.33  Where the Regulations require an individual to sign a 
document, this would allow an electronic signature as well as 
a written one. 

1.34  Appropriate formats are likely to include, but are not limited 
to, large print, audio CD, Braille, Easy Read and British Sign 
Language.

1.35  It is good practice to consult the disabled person about the 
format they require for receiving information. Where this is 
done, this requirement should be recorded in a way that is 
accessible to all partners working with the disabled person and 
meets the data security requirements set out in chapter 6.

1.36  In addition, authorities are subject to duties under the Equality 
Act 2010 to make reasonable adjustments in relation to 
disabled people and this can include providing information 
in accessible formats. Further advice and information can be 
obtained from www.equalities.gov.uk/equality_act_2010.aspx

http://www.equalities.gov.uk/equality_act_2010.aspx
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Example: providing information in an  
accessible format 
Brandi has found out about the Right to Control at her local 
deaf club. She emails the council’s general enquiry line to 
ask for more information. The council send her a link to their 
website which includes information in written English and a 
BSL video.
Joe has learning disabilities and is eligible for Work Choice. 
In preparing to meet Joe, the Disability Employment Adviser 
prints the standard and Easy Read factsheet from the intranet. 
At the meeting, the DEA discusses and agrees with Joe how he 
would like to receive information about the Right to Control. 
Elspeth has applied to her local council for a stairlift to get 
upstairs in her house and has been told that she can receive a 
Disabled Facilities Grant to fund it. The council worker explains 
that she can have the Right to Control and may be eligible for 
more support. Elspeth says she would like more information 
but that she usually can’t read the letters she receives from the 
council. The council worker offers to send her information in 
large print and Elspeth agrees.
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Regulation  
4

2.1  As set out in paragraph 1.4, the qualifying services covered by 
the Right to Control Regulations are: 

  Work Choice: A specialist disability employment support. 
This programme replaced WORKSTEP, Work Preparation and 
the Job Introduction Scheme from 25th October 2010. It 
is administered by the Department for Work and Pensions 
(referred to here as ‘DWP’) through Jobcentre Plus.

  Access to Work: Support and advice for people in employment 
to overcome work related barriers resulting from disability or 
impairment. It is administered by DWP through Jobcentre Plus.

  These two programmes are provided in pursuance of 
arrangements made by the Secretary of State under section 2 
of the Employment and Training Act 1973.

  Discretionary housing-related support (often known as 
Supporting People): Long term floating support provided to 
overcome barriers associated with disability or a long-term 
health condition is the element of housing-related support 
which is included in the Right to Control. This is defined as 
support which is expected to last for two years or more when 
it is first provided, and which is not tied into a grant of tenancy 
or the provision of accommodation. It is administered with 
funding from the Department for Communities and Local 
Government. All recipients of this element of support have the 
Right to Control over the support they receive. Local authorities 
delivering the Right to Control are encouraged to also include 
other elements of support. 

  In this document, this service is referred to as Supporting 
People.
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Eligibility and notification 

Regulation  
6

Eligibility for the Right to Control in relation to qualifying services
2.2  An individual has the Right to Control over a qualifying service 

if they are:

• aged 18 years or over, 

• resident in a Trailblazer area and

•  deemed to be entitled to receive a qualifying service or it 
has been decided that a responsible authority will provide 
them with or arrange for them to be provided with a 
qualifying service.

2.3  If the individual is already receiving a qualifying service when 
the Regulations come into force in the Trailblazer area in which 
the individual lives, the Right to Control only applies if both the 
individual and the authority providing or arranging the service 
agree to it.

2.4  The Regulations do not have any impact on the determination 
of eligibility for a qualifying service. Eligibility, both in terms 
of an assessment of need and financial assessment, will be 
determined in the usual way.

2.5  Where an individual’s needs are sufficient to receive support 
through Supporting People but they are not deemed eligible 
to receive funding following a financial assessment, they may 
receive the support and then be charged in full or in part for 
the costs of this. This individual should be given the Right to 
Control as the funding for the support they receive is provided 
from a Right to Control service.
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Definition of disability
2.6  Supporting People and Access to Work provision are available 

to disabled and non-disabled people. However, for Supporting 
People only those individuals who are receiving support to 
overcome barriers to participating in society associated with 
their disability will have the Right to Control. The decision 
as to whether the support is provided for this reason or 
not will be taken by the local authority or service provider, 
depending on the arrangement in that Trailblazer area, using 
criteria developed by the local authority. The criteria used 
should be consistent across the Trailblazer area, and it is the 
responsibility of the local authority to ensure all agencies who 
may be involved in determining eligibility are fully informed of 
these criteria and their implications in order to ensure a co-
produced approach.

Regulation  
7

Notification requirement
2.7  Once it has been determined that an individual is entitled to a 

qualifying service, the responsible authority must notify that 
individual, in writing:

i.  That the Regulations apply, and provide information 
about what the Right is and what it entitles the individual 
to – the right to choose the service they receive, request 
that the appropriate responsible authority arranges the 
provision of their support, or, in certain circumstances, 
receive a direct payment and purchase their own support. 

ii.  Which other services are included in the Right to Control, 
and how and where they can be accessed. 

iii.  Of the likely monetary value of the support the individual 
will be entitled to from the Right to Control service they 
have been deemed eligible for.



Statutory guidance on the Right to Control Regulations
Chapter 2: Delivering the Right to Control for qualifying services

17

  The information in paragraphs (i) and (ii) may be provided in a 
generic format which contains all the relevant information, if 
appropriate and accessible. The information at (iii), the value of 
support the individual is eligible for, will be individual to them.

2.8  It may not be possible or appropriate to provide an individual 
with the likely monetary value of the support they are eligible 
for immediately upon eligibility being determined. If a 
responsible authority is uncertain of the likely value at an early 
stage, it is recommended that they wait until they are able to 
provide realistic and accurate information before passing this 
information to the individual. 

2.9  Provided it was done initially, the eligible individual only needs 
to be informed of their right and the other services included 
in the Right to Control once, not every time they are deemed 
eligible for additional Right to Control services. 

2.10  This could be done by the responsible authority providing 
or arranging the provision of the service (the local authority 
or Jobcentre Plus on behalf of the Secretary of State), by 
a relevant authority providing another Right to Control 
service (provided for by regulation 7(3)) or by a third party 
organisation where appropriate (see paragraphs 2.118 to 
2.123 on delegation). 

Regulation  
7(2)

Advice and information
2.11  Responsible authorities must also provide written information 

about organisations which can provide advice and 
information about the Right to Control and what it involves. 
It is recommended that authorities should ensure that 
organisations they direct disabled people towards are  
provided with accurate, up to date information about the  
Right to Control.
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Support Planning

Role of the support plan
2.12  The support plan is a key element of the Right to Control. It 

enables a holistic approach by bringing together information 
about the support an individual receives in one place. It 
ensures that information is all stored in one place which  
can be easily accessed by any parties, subject to complying 
with data sharing laws as set out in chapter 6, who need  
the information. 

2.13  Where appropriate and possible, the gathering of information 
about an individual’s life and desired outcomes for the purpose 
of the support plan should only take place once. Therefore 
information obtained during discussions between the disabled 
person and responsible authorities may be combined and/ 
or the information gathered shared by the appropriate 
responsible authorities, subject to the guidance set out in 
chapter 6.

Regulation  
8

Who should build the support plan
2.14  The support plan must be built in partnership between 

the disabled person and the responsible authority. It is 
recommended that anyone else of the disabled person’s 
choosing who is involved in the provision of their care and 
support should also be involved if they so request. 
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2.15  Where a disabled person is in receipt of support from more 
than one Right to Control service and expresses a preference to 
work with a particular authority or delegated organisation, all 
efforts should be made to accommodate this. In cases where 
the disabled person has no preference, it is recommended that 
Trailblazer authorities work together to agree who will work 
with the disabled person to develop the support plan. 

2.16  A disabled person who does not lack capacity may choose 
to have another individual act on their behalf to develop 
and approve their support plan. In such cases, responsible 
authorities should take into account any nomination that the 
disabled person makes as to who should act on their behalf. 

2.17  The support plan must be in writing. If the contents of the 
support plan have been agreed by the disabled person and 
the Trailblazer representative, both parties must sign the 
support plan, or someone can sign on behalf of the disabled 
person, to demonstrate their agreement and validate it. Even 
if the disabled person does not approve the support plan, the 
responsible authority must sign the plan. A copy of the signed 
support plan must be provided to the disabled person.

2.18  Where an individual’s support package contains funding from 
Access to Work, the signature of an Access to Work Adviser is 
also recommended to demonstrate approval of the Access to 
Work element of the plan.
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Regulation  
8

Where an individual does not engage to develop a support plan 
2.19  It may arise that a disabled person who has been deemed 

eligible for the Right to Control and has capacity to approve 
a support plan will not work in partnership with Trailblazer 
authorities to develop their support plan, for example where 
they are not willing to provide the information which is required. 
For qualifying services, the responsible authority must develop 
a support plan on the disabled person’s behalf. In doing so, the 
Trailblazer representative should, as far as possible, have due 
regard for any wishes expressed by the disabled person as far 
as possible and may use any information available to them 
obtained during the assessment of eligibility for the qualifying 
service they have been deemed eligible for. 

Regulation  
10

Contents of the support plan
2.20  For qualifying services, the following information must be 

contained in the Support Plan as a minimum:

  The level of funding to which the disabled person is entitled: 
This should provide those developing the support plan with the 
monetary value of the support the disabled person is eligible 
for from the Right to Control service they are in receipt of or 
of all applicable services if a support plan is combined (as 
set out in paragraphs 2.26 to 2.27). In the situation in which 
the disabled person has been assessed as being eligible for a 
service but is not immediately able to take up the service due to 
funding constraints, the individual will not be entitled to a level 
of funding at that point but must be informed of the level of 
funding when they do become entitled to receive the service.
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  Agreed outcomes: These are the outcomes which an 
individual’s funding will be used to work towards, which have 
been agreed together by both the disabled person and the 
Trailblazer representative working with them to develop the 
support plan. Where the disabled person’s budget is made up 
of resources from more than one Right to Control service, the 
support plan should take a holistic view of the outcomes to be 
met and how different sets of outcomes might fit together. 

  Chapter 2 of the Good Practice Guide provides a definition of, 
and guidance on, agreeing outcomes. 

  The outcomes for each Right to Control service included in a 
support package should be addressed by the agreed outcomes 
in the support plan. For example, if a support plan covers Work 
Choice support, the outcomes contained in the plan which the 
funding will be used to meet should have an employment focus 
outlining job goals. 

  The services to be provided: Where services are to be provided 
for the disabled person by or on behalf of a responsible 
authority, or arranged by or on behalf of a responsible authority, 
the details of these services will be set out in the support plan. 

  Personal contribution (if applicable): If an individual or 
someone on their behalf is adding their own funding to enable 
the provision of a more expensive service, the details should be 
recorded in the support plan, namely the amount to be provided 
and what it is to be used for. 

  Interval at which the support plan is to be reviewed: 
The support plan must set out the intervals of not more than 
twelve months at which the plan must be reviewed by the 
responsible authority.
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2.21  If the disabled person or Trailblazer representative feels it is 
appropriate, the support plan should also include a section on 
enabling and managing risk, particularly where an individual’s 
needs or circumstances can create situations in which they are 
not safe. Chapter 3 of the Good Practice Guide includes further 
information and examples on this.

2.22  Where a support plan sets out that the disabled person’s 
outcomes will be met through taking a direct payment  
and purchasing their own support, the plan must also  
contain the information set out in paragraphs 2.70 and 2.71  
of this document. 

2.23  The development of a support plan is mandatory in relation 
to all disabled people eligible for the Right to Control. If the 
disabled person is only receiving a small amount of support, 
the development of a support plan remains a requirement 
but with the agreement of both the disabled person and the 
Trailblazer authority, a light touch approach could be taken to 
the plan. As a bare minimum, the document should set out the 
details specified in paragraph 2.20 where an individual receives 
support from any qualifying service.

Format of the plan
2.24  Responsible authorities have flexibility over the format of 

the support plan they develop, and may wish to build on the 
support plans they currently have in place for social care. Some 
individuals’ plans will need to be more detailed than others 
depending on the level of support they are in receipt of, but 
responsible authorities should work to develop a support plan 
which is as simple to understand and as useful to the disabled 
person concerned as possible. Further guidance on how to do 
this is provided in chapter 3 of the Good Practice Guide.

2.25  It is recommended that the support plan is added to and 
amended whenever appropriate. This may be on the inclusion 
of additional Right to Control services, on review or when an 
individual’s circumstances change.
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Regulation  
8(6)

Combining support plans
2.26  Responsible authorities may arrange for a qualifying services 

support plan to be combined with a support plan developed in 
relation to any other Right to Control service. A single plan could 
set out in one place all the outcomes an individual would like to 
achieve using the support they receive. The format of combined 
support plans can be decided on an individual Trailblazer 
basis and as appropriate, to ensure all required information is 
captured without creating an unnecessarily long document. 

2.27  Where a support plan does cover more than one Right to Control 
service, it is recommended that Trailblazer authorities ensure 
that the outcomes each Right to Control service is provided to 
achieve are addressed by a combined support plan. 

2.28  In cases where the individuals involved so request and the 
Trailblazer authority feels it is appropriate, the support plans of 
two or more disabled people living in the same home may be 
combined. In such cases, the Trailblazer authority should make 
clear why this is being done and ensure that due regard is given 
to the outcomes of each individual. This is not to be done as 
routine but in circumstances where there is a clear advantage 
to doing so. For example, where the one-off purchase of a piece 
of equipment could improve the outcomes of more than one 
person, plans could be combined to reflect this. 

Support and advocacy
2.29  Disabled people should be supported to work with a Trailblazer 

representative to develop their support plan. This may mean 
involving a family member, friend or carer, or using an advocate 
to help them communicate their thoughts and feelings about 
the contents of the support plan. Trailblazer authorities should 
ensure that they are able to provide information to a disabled 
person who requires an advocate about where they can find 
such support. 
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Where the disabled person lacks capacity to 
approve the support plan

Regulation  
2(2)

2.30  References to a person lacking capacity are to be read in 
accordance with the Mental Capacity Act 2005.13 

Suitable person
2.31  The Regulations provide a role for a suitable person when  

the disabled person lacks capacity to do certain things.  
There is no definition of ‘suitable person’, so it is for  
responsible authorities to make a decision on a case by  
case basis whether or not an individual is suitable to act on 
behalf of the disabled person lacking capacity. This person 
may be a surrogate, as defined in the Regulations, or may 
have been nominated by the disabled person while they were 
not lacking capacity, and in such cases responsible authorities 
should take this nomination into account when deciding if an 
individual is a suitable person. If for any reason a responsible 
authority does not consider somebody suitable to act on 
behalf of a person lacking capacity, the authority does not 
have to work with that individual. 

Regulation  
9

Support planning process
2.32  The support planning process when undertaken by a suitable 

person on behalf of a person lacking capacity will be similar 
to the process for disabled people acting on their own behalf. 
It should also involve as far as possible all of the parties 
involved in the provision of that disabled person’s care and any 
surrogate or other representative.

13  If any person is uncertain about persons lacking capacity or 
‘surrogates’ or ‘representatives’ acting on their behalf as defined 
in the Regulations, they should seek legal advice.
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2.33  If the disabled person whose support plan it is is in receipt 
of funding from more that one Right to Control service, the 
authorities responsible for these services should work together 
to provide all the necessary information in one support plan 
which covers all these services, and to agree who will work 
with the suitable person to develop the support plan on the 
responsible authorities’ behalf. 

2.34  The contents of the support plan must take into account the 
disabled person’s past and present wishes and feelings about 
the outcomes they would like to meet and how that can be 
achieved, as far as they have been or can be ascertained. In 
particular, if a written statement about the provision of their 
care was made by the disabled person at a time when they 
had capacity to approve a support plan, responsible authorities 
must take such a statement into account when developing the 
support plan. 

2.35  Working with those people who are most closely involved with 
the disabled person and know them best, the support plan 
must also take into account the beliefs and values that would 
be likely to influence the disabled person’s decisions in relation 
to the provision of their support.

2.36  The people who are likely to be able to provide such 
information about the disabled person’s feelings, beliefs and 
values, and whose views must be taken into account are:

i.  Anyone the disabled person has named as someone to 
be consulted on the matter of a support plan relating to 
community care services,

ii.  Anyone engaged in caring for the disabled person or 
interested in their welfare, and

iii.  Any representative or surrogate of the disabled person.
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Approving the support plan 

Regulation  
9

2.37  As a person with capacity should approve a support plan, 
so too should the suitable person acting on the behalf of an 
individual lacking capacity, by signing the plan. If the disabled 
person on whose behalf they are acting has a surrogate in 
place who is not the suitable person, the surrogate‘s approval 
is also required. 

2.38  The support plan must also be signed by the Trailblazer 
representative. 

Putting the support plan into action 
2.39  As set out in paragraph 2.17, approval of the support plan is 

demonstrated by both parties involved in its development 
– the disabled person or the suitable person acting on their 
behalf and the responsible authority – signing the plan.

Regulation  
11

2.40  Where outcomes have been agreed between the disabled 
person and the Trailblazer representative, the responsible 
authority must give effect to the disabled person’s request as 
to how those outcomes will be secured. 

2.41  Where the support plan sets out that a direct payment will be 
taken by the disabled person or by a suitable person acting on 
their behalf, the relevant Trailblazer authority must arrange 
this, subject to the conditions set out in paragraph 2.77.
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Regulation  
11(2)

2.42  The responsible authority can refuse to give effect to any 
requests made by the disabled person as to the provision of 
their support if it is not reasonably practicable, if they hold  
the view that the services requested will not achieve the 
agreed outcomes or if the funding specified in the support  
plan is not sufficient. 

2.43  In cases where the Trailblazer representative feels that they 
cannot give effect to any requests made by the disabled 
person as to the provision of their support, both parties  
should look again to try to find a solution which both parties 
are satisfied with. It may be appropriate to involve a third  
party to provide a new perspective and to help to find a 
workable solution. 

2.44  Responsible authorities and their representatives involved in 
developing the support plan should always consider a range of 
other options with the disabled person whose plan it is before 
refusing to approve a support plan. This should include putting 
additional safeguards in place in cases where approval would 
be refused on the grounds that the contents of the support 
plan would pose too great a risk. 

2.45  If refusing to give effect to any request made by the disabled 
person about the provision of their support, responsible 
authorities must provide, in writing and, if applicable, in an 
accessible format appropriate to the individual, the reason why 
approval has been refused.
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2.46  If, after a reasonable period of time (to be determined by 
the responsible authority), no solution can be found to the 
element of a support plan over which agreement cannot 
be reached, and having ensured that they have pursued all 
avenues in order to find a solution, the relevant responsible 
authority should provide the service in the manner they feel 
is most appropriate. If any element of the support plan has 
been agreed by both parties, for example the outcomes to 
be achieved, these should be considered by the responsible 
authority in deciding on the most appropriate provision of that 
service. This should be recorded in a support plan. 

2.47  If the disabled person does not sign the support plan to 
demonstrate their approval, they will not be able to take a 
direct payment as the support plan sets out the conditions of  
a direct payment which the recipient should sign up to. 

Regulation  
12

2.48  Where a support plan which has been signed by the Trailblazer 
representative sets out that a responsible authority will provide 
or arrange for the provision of a service, that authority must 
provide or arrange those services as set out therein.
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Review of support plan
Regulation  
13

2.49  As individuals’ needs are likely to change over time, responsible 
authorities should ensure that arrangements are put in place 
for regular reviews of support plans. The projected timing of 
the review should be established with the individual at the 
support planning stage and recorded in the support plan. More 
frequent reviews may be needed if the circumstances require it 
(see paragraph 2.51).

2.50  Wherever possible, one review should take into account the 
entire support plan regardless of whether or not it contains 
funding from more than one Right to Control service. 

When a support plan should be reviewed
2.51  Support plans must be reviewed annually as a minimum, 

though it is recommended that this is done more frequently 
depending on services being received. The frequency of 
reviews should be proportionate to the circumstances of the 
individual. Responsible authorities should also conduct reviews 
if the disabled person or anyone involved in the provision of 
their care, including a service provider, requests it or if they 
feel an individual’s circumstances have changed in a manner 
which may impact on their support plan. 

2.52  The Right to Control does not remove any previous obligations 
to review an individual’s support.
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Who should conduct the review
2.53  Depending on the processes in place in each Trailblazer 

area for carrying out reviews, reviews of support plans can 
be carried out by any Trailblazer authority (see paragraphs 
2.118 to 2.123 on delegation). Authorities should ask the 
disabled person who they would like to carry it out. It may be 
appropriate for a representative from each Right to Control 
service the disabled person is in receipt of support from to be 
involved in the review process. In cases where the disabled 
person is in receipt of support from a number of Right to 
Control services, authorities should agree who will carry out 
the review. 

2.54  As provided in paragraphs 2.118 to 2.123 covering delegation 
of Right to Control functions, reviews of qualifying services 
support plans can also be delegated to third parties. Where 
Work Choice or Access to Work are included in an individual’s 
support package, it is recommended that the decision as to 
whether the support plan is successfully working towards 
achieving the outcomes set out in it, is made together with a 
Disability Employment Advisor or Access to Work Advisor. 

2.55  To provide continuity for the disabled person, it is 
recommended that, where possible, the Trailblazer 
representative who worked in partnership with the  
disabled person to build the initial support plan also carries  
out the review. 

2.56  Where a suitable person acting on behalf of a disabled person 
who lacks capacity to approve their support plan was involved 
in the development of the support plan, they should also act 
on the disabled person’s behalf in reviewing that plan. If the 
suitable person is no longer available or considered suitable 
by the responsible authority, the Trailblazer authority should 
consider working with another suitable person. The responsible 
authority should further involve anybody whose views were 
taken into account in the initial support planning stage, 
particularly anybody involved in the provision of care for  
the disabled person. 
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Form of the review
2.57  Responsible authorities should be flexible about the way in 

which reviews are carried out and consult individuals about 
which way works best for them. 

2.58  The process for review should be simple and avoid duplication 
or unnecessary amounts of paperwork or visits. It may be 
appropriate to encourage people to consider how well their 
existing support plan is working for them before discussion 
takes place.

2.59  Reviews should take the form of a discussion with the disabled 
person or suitable person acting on their behalf and be 
focused on the outcomes which the individual has set out in 
their support plan.14

2.60  In particular, reviews should explore whether the outcomes 
identified are still appropriate and relevant and whether  
the outcomes identified in the support plan are being met 
through the services currently provided. If the outcomes 
are not being met, the disabled person and Trailblazer 
representative should work together to amend the support 
plan to better meet these outcomes. 

2.61  Reviews should also look at whether the needs and 
circumstances of the disabled person have changed since 
the support plan was developed or most recently reviewed 
and whether the disabled person continues to be eligible for 
support. Again, such discussions may result in both parties 
working together to change the relevant sections of the 
support plan in a way which both agree on.

14  Further guidance on outcome-based reviews has recently 
been published by DH Care Networks. See ‘Outcome-focused 
Reviews: A practical guide’ (2009) www.dhcarenetworks.
org.uk/Personalisation/PersonalisationResources/Type/
Resource/?cid=5625 
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2.62  Where the level of funding a person attracts due to their need 
has altered since their last review and the budget available 
to them has accordingly increased or decreased to address 
these changes, this information should also be reflected in the 
amended support plan. 

2.63  Where a disabled person in receipt of a Right to Control service 
is no longer deemed eligible for that service, responsible 
authorities should follow the appropriate process for informing 
the disabled person of this fact. It is recommended that they 
provide the disabled person with the reasons eligibility has 
ceased in writing or in an alternative accessible format. If the 
disabled person is in receipt of more than one service, they will 
continue to have the Right to Control over support received 
from the other Right to Control services and the support plan 
should be updated to reflect this. 

2.64  For those people who are no longer eligible, the reasons for 
ceasing to provide support should be recorded and shared with 
the individual both verbally and in writing.

2.65  Any review of a support plan must be recorded and a copy 
given to the disabled person, as when the support plan is 
initially developed. 

2.66   If an individual receives only a very small amount of support, 
responsible authorities may adopt a light touch approach 
towards the review of their support plan, but should still record 
the review and provide the individual with a copy.
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Direct payments 

Regulations  
14, 15, 16, 17, 18

2.67  Regulations 14 to 18 of the Regulations provide the statutory 
basis for making direct payments for qualifying services, and 
set out:

•  How a disabled person can take a direct payment and the 
conditions that apply 

•  How direct payments can be administered and managed for 
a disabled person that lacks capacity to request them and 
the conditions that apply

• When direct payments must be terminated, and 

• When repayments should be recovered. 

2.68  This guidance is intended to assist responsible authorities 
and their frontline staff to understand and deliver their 
responsibilities when it comes to making direct payments.  
This will include:

•  The minimum requirements necessary when making a 
payment on behalf of another Right to Control service

•  Ensuring appropriate signatures are obtained if the suitable 
person agreeing the support plan is different to the suitable 
person receiving the direct payment 

•  Ensuring disabled people are advised of any auditing 
procedures that they would be subject to if choosing to take 
a direct payment

•  Ensuring disabled people are advised of the potential 
consequences of not providing any suitable evidence as 
stated within their support plans, or using the funding 
inappropriately 

•  Allowing those disabled people who are already in receipt 
of a direct payment for adult community care or Personal 
Health Budget to use the same account 
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•  Making decisions as to when a direct payment should  
not be made

•  Capturing relevant information in line with minimum 
requirements expected for monitoring of payments made 

•  Undertaking correct procedures for any repayment and/or 
recovery of funding required.

Support plan requirements
2.69  Disabled people who choose to receive a direct payment will 

need appropriate guidance and support on how to manage 
the funding provided, and should be made aware of the 
responsibilities that go with this. 

2.70  If it is decided that the disabled person or a suitable person 
will receive a direct payment, either the disabled person or 
the suitable person, as appropriate, must sign an amended 
support plan. This will set out (a) the level of such payments 
and (b) a confirmation that the person signing is aware of the 
obligations to repay any payment in the circumstances set out 
in paragraph 2.84. 

2.71  The details of what has been agreed on the type and the 
frequency of the evidence required should be documented 
either within the body of the support plan or within a specified 
direct payments agreement attached as an annex. However 
this is undertaken, a copy should be provided to the disabled 
person to ensure that they are fully aware of their agreement.

Evidence requirements
2.72  The disabled person should be made aware of the need for 

them to provide relevant documentary evidence of the funding 
they spend, to ensure that there is an adequate audit and 
assurance trail. 
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2.73  The amount and frequency of the evidence to be provided 
should be decided on an individual basis between the disabled 
person and the relevant Trailblazer representative dependent 
upon the outcomes required and the funding they are eligible 
for. This should not be set at a level that becomes so onerous 
on the disabled person that it deters them from taking up a 
direct payment. 

Example:
A disabled person whose outcomes can be met by a one-off 
payment of a Disabled Facilities Grant for purchasing and 
arranging the installation of a specific item such as a stair 
lift should only be required to provide a receipt for that item 
confirming that it has been purchased. 
A disabled person receiving regular ongoing Community Care 
funding to help meet the cost of a carer to whom they make 
payments on a regular monthly/weekly basis, may need to 
provide evidence such as a bank statement that confirms how 
much and how frequently these payments are made. 

2.74  Although there is no requirement under the Right to Control 
for the disabled person to do so, responsible authorities may 
wish to encourage any disabled person choosing to take a 
direct payment to use a single account into which all the 
direct payments for the Right to Control services can be paid. 
This could help the disabled person to keep account of their 
payments, and would also allow the authorities to retain their 
accountability and responsibility for their own resources.



Statutory guidance on the Right to Control Regulations
Chapter 2: Delivering the Right to Control for qualifying services

36

2.75  If a disabled person already has an account set up for receipt 
of a direct payment for adult community care or a Personal 
Health Budget, they will be able to use this same account for 
any direct payments of a Right to Control service, if they wish 
to. It will need to be clear where each of the payments have 
come from and how that money is to be spent for monitoring 
and auditing purposes.

2.76  It is recommended that disabled people who have chosen 
to receive direct payments and receive them on a regular 
basis are contacted after a period of six weeks to two months 
to ensure the disabled person is comfortable with this 
commitment and can manage their direct payments. 

The right to a direct payment
2.77  Where the disabled person or a suitable person on their behalf 

has approved the support plan, the responsible authority 
must give the disabled person the opportunity to take a direct 
payment to secure the outcomes referred to in that plan. 
Exceptions to this are where it appears to the responsible 
authority that:

•  a disabled person clearly would not be able to manage a 
direct payment, even with assistance

•  a disabled person’s needs could not be met by making a 
direct payment

•  the authority would be left with a financial burden that 
would not be in proportion with the need

•  there would be an adverse effect on the provision of services 
to other people, or

•  the making of a direct payment is not reasonably practicable 
in all the circumstances.

  In addition, direct payments cannot be made if the disabled 
person is excluded from receiving a direct payment due to a 
previous conviction for drug or alcohol dependency as set out 
in Schedule 1 to the Right to Control Regulations.
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2.78  Third parties, including service providers, cannot make direct 
payments. If a disabled person receiving a service directly from 
a provider wishes to take a direct payment for all or part of 
that funding, service providers should refer the disabled person 
to the Trailblazer local authority. 

Direct payments where the disabled person lacks capacity

Regulations  
15 and 16

2.79  Where a support plan sets out that a direct payment will 
be made to meet the outcomes set out therein and the 
responsible authority believes the disabled person lacks 
capacity to consent to the making of direct payments, the 
Regulations provide a role for a suitable person to take the 
direct payment on the disabled person’s behalf. This may 
be the same suitable person who has acted on the disabled 
person’s behalf to develop the support plan, or may be another 
individual. If this is not the same person, the suitable person 
taking a direct payment is also required to sign the direct 
payment statement within the support plan. 

2.80  In deciding whether it is appropriate to make a direct  
payment to a suitable person, the responsible authority must 
take into account:

•  the views of anyone named by the disabled person to be 
consulted on this matter, anyone engaged in the provision 
of care for the disabled person or interested in their welfare, 
and any surrogate or other representative for the disabled 
person lacking capacity; and

•  the disabled person’s past and present feelings and  
wishes on this matter, any beliefs and values held by the 
disabled person that might have a bearing, and any other 
relevant factors.
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2.81  The responsible authority must also be satisfied that the 
proposed suitable person is capable of managing a direct 
payment, either alone or with the assistance available to 
them, and will act in the disabled person’s best interests, using 
the direct payment to achieve the agreed outcomes.

2.82  Where the suitable person is not a surrogate of the disabled 
person who lacks capacity but they do have a surrogate, the 
surrogate’s consent to the taking of a direct payment by the 
suitable person is also required and they must sign the support 
plan setting this out. 

2.83  The responsible authority can make the direct payment to a 
person they deem suitable provided that:

• the suitable person requests the direct payment;

•  the disabled person is not a person excluded under Schedule 
1 to the Right to Control Regulations; and

•  the conditions set out in paragraphs 2.80 to 2.82 have  
been met.

Recoveries and repayments
2.84  The circumstances in which repayments may be required  

are where: 

•  all or part of a direct payment has not been used as 
specified within the support plan

•  any of the conditions imposed have not been complied with, 
or 

•  the amount paid was more then the disabled person was 
eligible for.
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2.85  A full explanation should therefore be provided to the disabled 
person before they sign a statement, explaining that relevant 
authorities are able to require some or all of the money paid 
out to be repaid. They can require this if it is considered:

•  that the money has not been used to secure the service that 
had been agreed, or 

•  the service has been obtained from someone who is 
ineligible to provide for them, or 

• the service cost less than anticipated.

Auditing minimum requirements
2.86  Responsible authorities must be satisfied that the funding 

provided to the disabled person is being spent appropriately 
and public funds are being spent on the intended services.

2.87  The disabled person or the suitable person are required to be 
responsible for the way they spend the funding they receive 
and will need to keep some evidence of their spend. This could 
include bank statements for regular payments or receipts for 
the purchase of specific items. 

2.88  Levels of evidence required will need to be agreed and set 
on an individual basis depending on the requirements of the 
disabled person.
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2.89  Each Trailblazer will need to ensure that they have in place 
suitable financial monitoring arrangements for audit purposes. 
This will fulfil the responsibility to ensure that public funds are 
spent in line with the intended outcomes. As a minimum it is 
suggested that the details recorded should include:

• the name and address of the disabled person

• the name and address of representative (if required)

• the date direct payments commenced

•  the amount of direct payment(s) made (preferably by each 
Right to Control service)

• any agreed personal contribution, and

• the date of last and next review.

Procedures if not all received money is spent
2.90  During the regular review procedure it is important to monitor 

how the funding is being spent. There may be times when the 
money has not all been spent, or that the funding has been 
spent on services or items not agreed within the support plan. 

2.91  If during the review process it is found that the disabled 
person has funding left over as they have not spent their full 
allocation, the responsible authority should discuss with the 
disabled person the reason for this. There may be legitimate 
reasons for carrying forward unspent funds, including building 
up a surplus of money to make a quarterly payment. 

2.92  If the lack of spend is due to the disabled person no longer 
requiring a service or an item, arrangements should be made 
to determine whether the money should be repaid as it has 
not been spent as specified in the support plan.
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Procedures if money is spent inappropriately
2.93  If the money has been spent on items or services not in 

agreement with the support plan, the responsible authority 
undertaking the review must determine whether the money 
has been spent inappropriately. 

2.94  If they do not consider the funding has been spent 
appropriately or has been spent on a service provided by 
someone not eligible to do so, the responsible authority  
will need to consider appropriate repayment action. They 
should explain to the disabled person that a repayment may 
be required and remind them about the contents of their 
signed statement. 

2.95  Details of any repayment action should be recorded on  
the relevant monitoring system and passed to the  
originating responsible authority explaining the decision 
behind this action.

2.96  If the disabled person fails to make repayments as requested 
or any misspending is considered deliberate or potentially 
fraudulent, the details of the case must be passed to the 
responsible authority for consideration using their own 
recovery and/or investigative actions and procedures.

Monitoring requirements
2.97  During the period of the pilot, each Trailblazer area will be 

expected to provide relevant management information to 
help in undertaking an evaluation of the Right to Control. To 
ensure that sufficient information is available records will need 
to be kept of all the direct payments made, and in the most 
appropriate format for collation.

2.98  In addition to the disabled person’s basic personal details and 
those of any suitable person who is acting on their behalf, 
details are required as to how the funding was exercised (ie 
cash, services or a mixture), the date and frequency of any 
payment, and the level and length of resources allocated as a 
total amount and by individual Right to Control service.



Statutory guidance on the Right to Control Regulations
Chapter 2: Delivering the Right to Control for qualifying services

42

Aligning Right to Control services 
2.99  As the Right to Control is intended to provide an efficient, 

streamlined service across a number of services, it would be 
helpful to align together, where possible, the overall funding 
available to the disabled person. 

2.100  A disabled person may be eligible to receive a payment from 
one or more of the six Right to Control services during the 
Trailblazer period. Liaison between Trailblazer authorities 
is therefore critical to the way the disabled person will 
receive their funding, with the aim of making this process as 
streamlined as possible for them. 

2.101  Trailblazer authorities have the flexibility to align the Right to 
Control services within their area as they deem appropriate 
and should try to make the process as streamlined as possible 
for the disabled person, such as trying to make payments into 
their bank account on the same day. 

2.102  There are already well established payment mechanisms in 
place for Right to Control services which are administered 
by local authorities and offer direct payments, such as 
community care. 

2.103  During the development of the support plan with the disabled 
person and/or their representative, the role and responsibilities 
of the disabled person in respect of receiving a direct payment 
should be clearly explained. This is to ensure that the disabled 
person is provided with all the information they need to make 
an informed decision as to whether a direct payment is the 
right choice for them. 

2.104  When offering a direct payment, responsible authorities should 
ensure that people have access to appropriate support and 
advice to help them plan how to meet their needs and take 
on the management of their own services. This is particularly 
relevant when disabled people are paying wages for the first 
time, for example if they are directly employing carers or 
personal assistants.
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2.105  It is essential that responsible authorities clearly explain the 
importance of the need to be able to check on the amount of 
funding spent for assurance purposes, and the consequences 
of not doing so. 

Reconsideration of Right to Control decisions 
relating to qualifying services

Regulation  
19

2.106  If an individual is not satisfied with a Right to Control decision 
made by a responsible authority or representative relating to 
a qualifying service, a process should be in place in Trailblazer 
areas to enable them to request a review, referred to here as a 
reconsideration for clarity, of that decision. 

Right to Control decision
2.107  A Right to Control decision is one which relates specifically to 

any of the following decisions:

1.  A decision not to give effect to a disabled person’s request 
as to how agreed outcomes will be met 

2.  A decision to refuse to make a Right to Control  
direct payment

3.  A decision to refuse to regard an individual as a suitable 
person to act on a disabled person’s behalf for the 
purposes of the Right to Control

4.  A decision to refuse to make a Right to Control direct 
payment to a suitable person

5.  A decision to terminate the making of Right to Control 
direct payments.
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Reconsideration process 
2.108  When a disabled person with the Right to Control requests 

a reconsideration of a decision about the support they 
receive, responsible authorities or their representatives 
should identify if the decision is a Right to Control decision. 
If so, anybody involved in delivering the Right to Control in 
Trailblazer areas should be able to inform the individual about 
how the reconsideration procedure can be accessed and the 
appropriate next steps. This includes service providers and it is 
the responsibility of responsible authorities to ensure that all 
service providers concerned have the appropriate information 
to do this. 

2.109  Where a disabled person expresses dissatisfaction with 
a decision, responsible authorities should always initially 
reconsider that decision and provide a full explanation of 
the reasons it was made. If the disabled person remains 
unsatisfied, there should be available routes by which they  
can appeal that decision. 

2.110  There is flexibility over the procedures responsible authorities 
can put in place to deal with appeals of clear Right to Control 
decisions. Procedures are likely to build on current practices, 
using existing routes in order to escalate such an appeal. How 
this will work across all Right to Control services is dependent 
on the approach taken within individual Trailblazer areas. 

2.111  The Right to Control does not impact on any existing statutory 
complaints procedures for qualifying services. Therefore if it 
appears that a complaint may in part or whole be related to 
a decision about a service and not the Right to Control, for 
example to the monetary value of support an individual is 
deemed to be eligible for, the complaint must be directed to 
the appropriate responsible authority to be reconsidered. 

2.112  It is therefore recommended that all authorities involved in the 
delivery of the Right to Control make the appropriate authority 
aware of any complaints which it appears may relate to the 
service they provide.
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2.113  As far as possible, reconsideration processes should be 
streamlined and where a support plan includes more than one 
Right to Control service, one reconsideration should look at the 
support plan as a whole, for example carried out by a panel 
including representatives of the relevant services. 

2.114  The responsible authority or representative who is initially 
contacted by the disabled person seeking a reconsideration 
of a decision should immediately inform any other authorities 
who are involved in the provision of support to that individual, 
to ensure the appropriate procedure is followed.

2.115  Wherever possible, an independent reconsideration, carried 
out by a party other than a responsible authority or delegated 
third party, should be available if requested.

2.116  Where a disabled person requests a reconsideration of a 
decision which is not a Right to Control decision, for example 
one about their eligibility for a particular qualifying service, 
responsible authorities should use their current review 
processes for that particular service. 

Advocacy
2.117  It is recommended that independent advocacy should be 

available for any individual who is going through the process 
of having a Right to Control decision made about their support 
reconsidered. Where this is available, responsible authorities 
should be able to direct individuals to independent sources of 
advocacy and provide the relevant contact details.
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Delegation to other Trailblazer authorities and 
third parties

Regulation  
20

2.118  In order to provide a streamlined process for disabled people 
within the Right to Control, responsible authorities may wish to 
delegate functions of the Right to Control to other Trailblazer 
authorities or third parties such as a local user led organisation 
or service provider. Functions which may be delegated include: 

i. Notification of the Right to Control

ii. Information gathering to enable support planning

iii. Support planning 

iv. Reviews of support plans. 

2.119  For qualifying services the review process may be delegated 
if the authority chooses and all responsible authorities 
agree. This includes information gathering, the review of 
this information and the decision making process as to 
whether the current package of support set out in the support 
plan should be amended or continue, although it may be 
appropriate to also involve other Trailblazer authorities in the 
decision making process, for example involving an Access 
to Work Advisor where Access to Work forms part of an 
individual’s support package. In cases where responsible 
authorities do delegate this responsibility, they should clearly 
set the scope of the review with the delegated party and have 
regard for the data sharing guidance set out in chapter 6. 

2.120  Responsible authorities cannot delegate reconsiderations of 
Right to Control decisions.
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2.121  Where a responsible authority delegates any of the functions 
they are required to perform by the Regulations, there should 
be adequate protocols and robust contracting in place to 
ensure each party is aware of their obligations and the 
minimum requirements of any delegated function. This may 
be done through a memorandum of understanding, service 
level agreement or contract (including the amendment of 
existing contracts).

2.122  Regulation 20 does not enable the sub-delegation of  
Right to Control functions. It is therefore recommended  
that, where contractual arrangements do not already  
include it, a condition of any agreement is that Right to  
Control functions which have been delegated cannot be  
sub-contracted to other parties without specific permission  
of the responsible authority. 

2.123  It is the responsibility of responsible authorities who delegate 
any Right to Control function to a third party to ensure that 
third party is made aware of any information which may 
impact on their ability to provide that function. This includes 
the contents of this guidance and examples of best practice 
where appropriate.
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Transitional provision

The end of the Trailblazer period
2.124  The Right to Control Trailblazer period will end on 13 December 

2012 in all Trailblazer areas. The Regulations will not apply to 
anyone deemed eligible for a qualifying service after this date 
and for whom a support plan has not been developed. 

2.125  Where an individual has been deemed eligible for the Right to 
Control during the Trailblazer period and has a support plan 
which is current on the expiry of the Trailblazer period, they will 
continue to have the Right to Control as set out in the support 
plan until the date of their next planned review. As reviews 
should take place at least annually, all individuals will have a 
review on or before 12 December 2013.

2.126  All responsible authorities should put in place their own 
processes for individuals upon expiry of their Right to Control. 
On review, the responsible authority carrying out the review 
will decide how that support should be provided. Responsible 
authorities may wish to continue to provide services as set out 
in the support plan but there is no legal obligation to do so.
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3.1  Disabled Facilities Grants, also referred to in this document 
as ‘DFGs’, are grants for the provision of facilities in dwellings 
for disabled people. They are administered by local housing 
authorities and provided under Chapter 1 of Part 1 of the 
Housing Grants, Construction and Regeneration Act 1996, 
referred to in this document as the ‘1996 Act’.

3.2  In order to provide disabled adults living in Trailblazer areas 
with the same flexibilities over DFGs as over the qualifying 
services included in the Right to Control Regulations, 
modifications have been made to Chapter 1 of Part 1 of the 
1996 Act. These form Schedule 2 to the Regulations. This 
chapter provides statutory guidance on those modifications.

3.3  The Right to Control will provide individuals who are eligible for 
a DFG with the right to choose a contractor to carry out the 
work, take a direct payment or to have the work arranged by 
the housing authority.

Regulation  
23

Who will have the Right to Control over DFGs?
3.4  In order for the Right to Control to exist in relation to a DFG, 

the eligible disabled occupant of the property must be aged 
18 years or over, the premises in which they reside must be 
in a Trailblazer area listed at paragraph 3.5, and the applicant 
must meet fall into a category of ownership covered by the 
Regulations, namely that they must either:

i.  have or propose to acquire an owner’s interest in the 
property the DFG is in relation to; 

ii.  be a tenant (who does not have or propose to acquire  
an owner’s interest) of the property which is owned by  
a registered provider of social housing; or

iii.  occupy the qualifying houseboat or caravan in respect  
of which an application has been made.
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3.5  The Trailblazer areas for the purposes of the Right to Control 
over DFGs are as follows: 

i. the London borough of Barnet;

ii. the metropolitan district of Barnsley;

iii. the non-metropolitan district of Brentwood;

iv. the metropolitan district of Bury;

v.  the non-metropolitan district of Epsom and Ewell;

vi. the non-metropolitan district of Harlow;

vii. the non-metropolitan district of Leicester;

viii. the metropolitan district of Manchester;

ix. the London borough of Newham;

x. the metropolitan district of Oldham;

xi.  the non-metropolitan district of Reigate and Banstead;

xii. the metropolitan district of Sheffield; 

xiii. the metropolitan district of Stockport;

xiv. the metropolitan district of Trafford; or

xv. the non-metropolitan district of Uttlesford.

Schedule 2  
paragraph 2

Estimates
3.6  The current application process for DFGs under the 1996 Act 

will remain broadly similar under the Right to Control. However, 
under the 1996 Act an applicant was required to supply two 
estimates of the cost of the proposed work. Where the Right 
to Control exists, the local housing authority may obtain these 
estimates where an application does not provide them. In this 
way, the estimates can be used to create a budget for the 
works to be carried out.
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Schedule 2  
paragraph 3

Notification
3.7  When the Trailblazer local housing authority notifies an 

applicant who fulfils the criteria set out in paragraph 3.4  
that the application for a DFG has been approved, the  
Trailblazer authority should also inform the disabled occupant  
of the premises: 

•  that the disabled occupant has the right to choose a 
contractor other than the contractor(s) whose estimate has 
accompanied the application to carry out the proposed works, 
with some limitations (set out in paragraph 5 of Schedule 2);

•  that the disabled occupant has the right to receive the DFG 
directly and manage the works themselves, subject to the 
conditions set out in paragraphs 3.20 to 3.21; 

•  about the existence of other Right to Control services and 
the authorities which provide them – Access to Work, Work 
Choice, Supporting People, the Independent Living Fund and 
community care services; and

•  about the organisations who are available to provide advice 
and support about exercising the Right to Control. 

Schedule 2  
paragraph 4

Support planning
3.8  If the local housing authority approves an application for a 

DFG, it must work with the disabled occupant of the property 
in question to develop a support plan. The support plan, which 
may cover a number of Right to Control services, must set out 
the following in relation to the DFG:

• The monetary value of the DFG

•  The works to be carried out and the contractor who will  
carry them out
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•  Whether the grant is to be paid to the occupant, to the 
applicant if they are not the occupant (for example, if they 
are a family member of the disabled person), or directly to 
the contractor

•  Whether the grant is to be paid in instalments and if so the 
dates or trigger point of those instalments 

•  The qualifying purpose the works are intended to achieve 
(similar to outcomes as discussed in paragraph 2.20).

3.9  The support plan may also specify the standard or quality of 
works to be carried out if appropriate. Section 37(3) of the 
1996 Act enables housing authorities to attach a condition 
to the grant that works are carried out in accordance with set 
specifications. The payment of the grant remains conditional 
upon the eligible works being executed to the satisfaction 
of the local housing authority under s.37(4). This may be to 
safeguard both the disabled person and the funding. The Right 
to Control does not affect this. 

3.10  If the Trailblazer local housing authority feels that a contractor 
selected by the individual to carry out the works required 
will not complete the job to a satisfactory standard, it is 
recommended that they work with the disabled person to find 
an alternative contractor both parties are happy with.

Schedule 2  
paragraph 4(7)

3.11  The support plan developed for a DFG may be combined with 
a support pan developed for any other Right to Control service, 
to provide information about an individual’s full package 
of support in one place. As a DFG is a one off service rather 
than ongoing, it may be that a DFG will be included within an 
existing support plan if the disabled person who is the subject 
of the DFG is already in receipt of another Right to Control 
service. In this case, the support plan should be amended to 
reflect the change in circumstances which may occur as a 
result of the adaptation or other works.
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Putting the support plan into action
3.12  For a support plan to be given effect, it must be in  

writing and signed by or on behalf of the Trailblazer local 
housing authority. 

3.13  A Trailblazer local housing authority can refuse to sign the 
contents of a support plan if it means the adaptation  
would not meet the requirements set out in the Housing 
Grants, Construction and Regeneration Act 199615 or The 
Regulatory Reform (Housing Assistance) (England and Wales) 
Order 200216. 

3.14  If the support plan sets out that the disabled person will 
receive the grant and purchase the works themselves, the 
disabled person must consent to the support plan in order  
to demonstrate they understand the conditions of taking a 
direct payment.

3.15  In addition, the parts of the support plan which relate to the 
works to be carried out and the contractor to be used must  
be approved by:

•  the applicant, if they are not the disabled occupant (for 
example, if a disabled person’s spouse living in rented 
accommodation applies for the DFG, they should provide 
approval in addition to the owner of the property); and

•  the owner of the property if they are neither the applicant 
nor the disabled occupant. The owner’s consent will be 
required if the application for the DFG was made by a tenant 
whose application was supported by an owner’s certificate 
or by the occupier of a houseboat or caravan whose 
application was supported by a consent certificate.

 3.16  No party other than the Trailblazer local housing authority or 
disabled person can approve any other section of the support 
plan, and the Trailblazer representative should ensure that 
no information contained in those other sections is made 
available to other parties.

15 www.opsi.gov.uk/acts/acts1996/ukpga_19960053_en_1 

16 www.legislation.gov.uk/uksi/2002/1860/contents/made 

http://www.opsi.gov.uk/acts/acts1996/ukpga_19960053_en_1
http://www.legislation.gov.uk/uksi/2002/1860/contents/made
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3.17  If approval of the appropriate section is refused by the applicant 
or property owner where they are not the disabled person, 
the relevant parties should renegotiate this section of the 
support plan and attempt to reach an agreement. The sections 
of the support plan which do not require their approval, for 
example who the grant will be paid to, do not need to be 
changed provided the disabled occupant and the Trailblazer 
representative are content. 

Direct payments

Schedule 2 
paragraph 6, 7, 8

3.18  A direct payment for a DFG may be paid to the applicant or 
to the disabled occupant resident in the property which is the 
subject of the DFG if they are not the applicant, as set out in the 
support plan. If the support plan provides that the DFG is to be 
paid to the disabled occupant, then the local housing authority 
is obliged to do so.

3.19  Where a disabled occupant who is not the applicant receives a 
direct payment for a DFG, they will be subject to the same duty 
to repay the value of the grant plus such interest as is set out 
in section 52(1) of the 1996 Act as an applicant under this Act, 
should this be required by the Trailblazer authority. Trailblazer 
authorities should use the same criteria for determining when 
this is necessary as they would under the 1996 Act.

3.20  A Trailblazer authority can refuse to make a direct payment to a 
disabled person if they consider that:

 i.   the individual, with the support they have available to them, 
is unable to manage the direct payment; 

 ii   the individual, with the support they have available to them, 
is unable to manage the proposed building works; or

 iii   where part of the grant has been paid, it appears to the 
authority that that part has not been applied in accordance 
with the support plan.
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3.21  A Trailblazer local housing authority should not make a  
direct payment if the disabled occupant is excluded from 
receiving a direct payment due to a previous conviction for 
drug or alcohol dependency as per Schedule 1 of the Right  
to Control Regulations.

3.22  It is recommended that where a direct payment to be made 
to a disabled person is a considerable sum of money, it is paid 
in instalments. It may be appropriate for the final instalment 
to be made following the completion of the works to a 
satisfactory standard.

Reconsiderations of decisions

Schedule 2 
paragraph 9

3.23  Trailblazer authorities must make available to a disabled 
person exercising their Right to Control a process by which they 
can apply for a resconsideration of a decision made about the 
payment of a DFG to the disabled person or to the contractor. 
It may be appropriate to make the current processes for 
reconsiderations of decisions relating to DFGs available for  
this purpose. 

3.24  Before a reconsideration of a decision is made, Trailblazer 
authorities should always work with the disabled person or 
suitable person acting on their behalf to find a solution which 
both parties can agree to.
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Delegation to other Trailblazer authorities or third parties

Schedule 2 
paragraph 10

3.25  In line with the provisions of the Right to Control Regulations, 
and in order to ensure a streamlined process for the disabled 
person, Trailblazer local housing authorities may delegate 
a number of functions to other Trailblazer organisations or 
to a third party such as a local user-led organisation. These 
functions are:

•  Providing a disabled occupant with the information set out 
in paragraph 3.7;

•  Working with the disabled person to develop a support 
plan and get it approved as necessary, including signing to 
demonstrate approval; and 

•  Making a direct payment of the DFG to the disabled 
occupant where the support plan requires this.

3.26  Where any of the functions are delegated by a Trailblazer local 
housing authority, there should be adequate protocols and 
robust contracting in place to ensure each party is aware of 
their obligations and the minimum legal requirements of any 
delegated function. 

The end of the Trailblazer period

Schedule 2 
paragraph 11

3.27  Where an application for a DFG is approved before 13 
December 2012, the Right to Control provisions apply for a 
period of 12 months from the expiry date.
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4.1  The Independent Living Fund (referred to here as ‘the ILF’) 
provides financial support to enable severely disabled people 
to live in the community rather than in residential care. It is 
administered by the Independent Living Fund Trustees under 
the terms and conditions set out in a Trust Deed dated  
10 April 2006.

4.2  Amendments to this Deed for the purpose of the Right to 
Control Trailblazers have been made and will apply in the pilot 
areas for the period of the pilot scheme. 

4.3  All existing recipients of the ILF resident in the Trailblazer areas 
listed at paragraphs 1.11 to 1.13 will be given the Right to 
Control over the funding they receive for the Trailblazer period, 
including those in the Independent Living Extension Fund17. 
The Independent Living Fund will be working with Trailblazer 
local authorities to ensure that all ILF customers are contacted 
and informed of this. 

4.4  The Fifth Schedule to the Trust Deed contains the following 
provisions:

• The pilot areas are listed (paragraph 1 of the Fifth Schedule)

•  Some definitions for the purposes of the Right to Control are 
introduced (paragraph 2)

•  Clause 3(1)(a) of the Trust Deed is amended to allow 
payments to b made in accordance with the support plan 
(paragraph 4)

•  The administration of payments can be amended as a result 
of a Right to Control Scheme (paragraph 5)

•  Where the ILF Trustees delegate the monitoring of 
payments, the Trustees must be satisfied that adequate 
monitoring arrangements are in place (paragraph 6)

17 www.dwp.gov.uk/ilf/about-ilf/

file:///Users/andrewfewster/Documents/ODI/ODI%20Right%20to%20Control/RTC%20Trailblazers%20Stat%20Guidan%08ce%2011_10/Copy/www.dwp.gov.uk/ilf/about-ilf/
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•  The Trustees may delegate functions equivalent to those 
of responsible authorities under the Regulations to another 
relevant authority (paragraph 7)

•  Paragraph 5(d) of the First Schedule is amended to take 
account of the Right to Control (paragraph 8)

•  Paragraph 2(b) of the Third Schedule is amended to include 
community care services (paragraph 9)

•  Paragraph 17 of the Fourth Schedule is amended to take 
account of the need for a support plan (paragraph 10)

•  Additional powers to enable to ILF Trustees to exercise 
functions delegated to them by other relevant authorities 
are provided for (paragraph 11).
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5.1  Community care services support adults to live as 
independently as possible and cover a wide range of services. 
They are administered by local authorities. 

5.2  The Department of Health have issued directions to ensure 
that flexibilities equivalent to those set out in the Right to 
Control Regulations are enjoyed by disabled people in relation 
to community care services insofar as they are not already 
provided for in community care legislation. Trailblazer local 
authorities must follow the instructions contained in the 
‘Community Care Services: Disabled People’s Choice and 
Control (Pilot Scheme) (England) Directions 2010’ issued by the 
Department of Health18 (referred to here as ‘the Choice and 
Control Directions’) when exercising the functions to which 
those Directions apply. The Directions are issued under section 
7A of the Local Authority Social Services Act 1970. 

5.3  These Directions will have effect in the areas named in 
paragraphs 1.11 to 1.13 from the date set out therein until the 
end of the Trailblazer period on 13 December 2012. Subject 
to paragraph 5.4, they will apply in relation to any disabled 
person aged 18 years or over who is residing in those areas 
and is being assessed for entitlement to community care 
services within this period. 

5.4  Where the disabled person is already receiving community 
care services or direct payments from the local authorities 
for the areas named in paragraphs 1.11 to 1.13 immediately 
before the date the Directions came into effect for those 
areas, the Directions do not apply to the authorities’ function 
in relation to those services or direct payments. However, the 
authorities may nonetheless follow the Directions in these 
circumstances with the agreement of the individual.

18  www.officefordisability.gov.uk/odi-projects/right-to-control-
trailblazers/resources.php 
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Notification
5.5  The Choice and Control Directions require Trailblazer local 

authorities to inform the disabled person being assessed for 
community care services of:

 i.   the duties on the local authorities under the Choice and 
Control Directions and the Community Care Assessment 
Directions 2004 (namely the duties set out below and 
the duties to consult the person, to take reasonable steps 
to reach agreement with the person and any carers on 
the community care services which the authorities are 
considering providing and to inform the person and any 
carers about any payment they will be liable to make);

 ii.   The availability of other Right to Control services and 
which authority provides them in the disabled person’s 
local area; 

 iii.   Where applicable, the likely value of their personal budget 
(amount deemed necessary to meet their needs); 

 iv.   The availability of direct payments (in accordance with the 
relevant Department of Health regulations); and 

 v.   The availability of a procedure for making complaints 
regarding a Trailblazer local authority’s exercise of 
functions in relation to community care. 

5.6  These are all to be provided at an appropriate stage in the 
process. i and ii should be provided as early as possible, to 
ensure the disabled person has adequate information about 
the Right to Control and how they can exercise it, and also to 
provide an opportunity to find out if that individual is eligible 
for other Right to Control services. Information on the likely 
value of personal budgets, the availability of direct payments 
and the availability of a complaints procedure (iii, iv and v) may 
come at the support planning stage or earlier.
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Information and advice
5.7  In line with the Right to Control Regulations, the Choice and 

Control Directions require Trailblazer local authorities to ensure 
that a disabled person has access to information to help 
them make decisions and choices during the support planning 
process. The Trailblazer local authority should ensure that the 
person is able to access up to date information and advice in 
their local area.

Support planning 
5.8  Trailblazer local authorities should work with the disabled 

person to seek to reach agreement with them or a suitable 
person acting on their behalf as to the outcomes the disabled 
person’s package of support is intended to achieve. Guidance 
on this is provided in paragraphs 47, 53, 59 and 19 of 
‘Prioritising need in the context of Putting People First: A whole 
system approach to eligibility for social care’. 

5.9  In this regard Trailblazer authorities are also reminded of 
the guidance set out in paragraphs 118 and 120 to 122 of 
‘Prioritising need in the context of Putting People First: A whole 
system approach to eligibility for social care’.

Combining support plans
5.10  Where a disabled person has been deemed eligible for 

community care services, the Choice and Control Directions 
direct Trailblazer local authorities to work in partnership with 
other authorities who provide Right to Control services to 
ensure that the disabled person receives a seamless delivery of 
services as far as possible. This may include the combining of 
a community care support plan with any other plan developed 
for a Right to Control service where appropriate, to ensure that 
all information about an individual’s package of support can 
be found in one place and to show how different services can 
work together to meet that individual’s desired outcomes.
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Direct payments
5.11  Trailblazer local authorities making a direct payment of 

community care funding to a disabled person are reminded 
of the regulations and guidance issued by the Department of 
Health on such direct payments. These are the ‘Community 
Care Services for Carers and Children’s Services (Direct 
Payments) 2009’ and ‘Community Care, Services for Carers and 
Children’s Services (Direct Payments) Guidance England 2009’ 
(amended November 2010).

5.12  Trailblazer local authorities are also reminded about guidelines 
on community care direct payments produced by CIPFA19. 

Reviews of support plans
5.13  The Choice and Control Directions apply to reviews of support 

plans to which the Directions apply. Guidance on reviews of 
support plans for community care services and the monitoring 
of arrangements is provided in paragraphs 141 to 151 and 
156 to 161 of ‘Prioritising need in the context of Putting People 
First: A whole system approach to eligibility for social care’. 

5.14  Where a support plan does include community care services, 
whether alone or together with one or more other Right to 
Control services, the Trailblazer authority may find it useful to 
seek assistance with information gathering during the review 
process from another Trailblazer authority or a third party. 

5.15  The potential role of other Trailblazer authorities and third 
parties in the review of support plans to which the Directions 
apply may change over the life of the Trailblazer period. Further 
information will be provided to Trailblazer local authorities in 
that event.

19  Community Care, Services for Carers and Children’s 
Services (Direct Payments) Guidance England 2009,  
published Sept 09 (as amended Nov 2010).  
www.dh.gov.uk/en/Publicationsandstatistics/Publications/
PublicationsPolicyAndGuidance/DH_104840
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Regulation  
21

6.1  The aim of this chapter is to provide statutory guidance on 
regulation 21 on data sharing, in order to: 

•  promote a more seamless delivery of Right to Control 
services and enable relevant authorities piloting the Right to 
Control in Trailblazer areas to take a more holistic approach 
to providing support for disabled people, and

•  ensure that customer data is used in a way that ensures 
the information is kept safe and secure and complies with 
existing legislation and protocols.

6.2  Arrangements for the sharing of data in different Trailblazers 
are likely to be complex, and those sharing data which may 
previously have required informed consent will want to ensure 
that they are handling the data of customers in a manner 
compliant with the law. This guidance sets out, at a high level:

•  the legal parameters for sharing data for the delivery of  
the Right to Control Trailblazers, including when consent  
is required; 

•  the arrangements that need to be maintained to keep 
customer data secure, with particular reference to the 
procedure for sharing DWP-owned data; and 

•  the need for Memorandums of Understanding to govern 
how data is shared in the Trailblazers.

6.3  The Office for Disability Issues (ODI) will additionally support 
all relevant authorities in Trailblazers to develop, for each site, 
specific, non-statutory advice which will: 

•  identify all the organisations which will be sharing data for 
the purposes of the Right to Control, 

•  set out clearly when informed consent is and is not required, 
and 

• help to develop processes which must be followed.



Statutory guidance on the Right to Control Regulations
Chapter 6: Data sharing

68

 6.4  An individual in a relevant authority who is unsure of the 
procedure to be followed when sharing data should obtain 
informed consent as a matter of course until the correct 
process is clarified.

Legal powers to share data for the Right to Control
6.5  This guidance covers the sharing of data for the purposes set 

out in regulation 21, the text of which is in Box 1. The data 
sharing must also comply with the Data Protection Act 1998 
(referred to here as the ‘DPA’) and the Human Rights Act 1998. 
In order to comply with the DPA, relevant authorities must 
ensure that any data is processed in accordance with the data 
protection principles set out in Annex A.

6.6  This statutory guidance is not intended to be a substitute for 
specific legal advice.

Box 1: Information sharing in relation to right to 
control services generally 
21.  Relevant authorities may disclose to each other 

information relating to individuals resident in pilot 
areas or individuals who act or purport to act for such 
individuals, for any of the following purposes in relation to 
right to control services – 

(a) determining eligibility for right to control services; 
(b)  the development of support plans for individuals 

(including the assessment of their needs); 
(c)  monitoring the application of direct payments (including 

any equivalent payment made in respect of a right to 
control service that is not a qualifying service); 

(d)  ascertaining any of the matters mentioned in section 44(2) 
of the Welfare Reform Act 2009.
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6.7  Regulation 21 is intended to allow relevant authorities involved 
in delivering the Right to Control to offer a streamlined process 
for disabled individuals who have the Right. Wherever possible, 
an individual should have only one assessment, one support 
plan and one review, to ensure they only have to provide the 
relevant information once at each stage. Further information 
on support planning is set out at paragraphs 2.12 to 2.39 of 
this document.

6.8  The Regulations allow for data to be shared between relevant 
authorities for the purposes set out in Box 1 without the 
customer’s consent, with the exception set out in paragraphs 
6.16 and 6.18. Trailblazers should still inform customers of 
how their data will be used. Further guidance on this is set out 
in paragraphs 6.28 to 6.29 and Box 2. 

6.9  Regulation 21 (a) permits relevant authorities to share a 
customer’s data before they become eligible for a Right  
to Control service in order to determine such eligibility. This  
will allow Trailblazers to undertake assessments of eligibility 
for a single service and then transfer the relevant data to  
the different decision-making bodies for the different Right  
to Control services. This will apply even if the disabled  
person is subsequently found not to be eligible for a Right  
to Control service.

6.10  Regulations 21 (b) to 21 (d), however, will only apply where a 
customer is eligible for a Right to Control service and the data 
is being shared to:

• help with developing support plans, 

• enable the monitoring of direct payments, or 

• support the evaluation of the Right to Control.
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To whom does the data sharing regulation apply?
6.11  The regulation gives a power to ‘relevant authorities’ to share 

data about individuals falling into two categories. 

Individuals
6.12  The individuals whose data may be shared must be either: 

• Someone over the age of 18 who lives in a Trailblazer area; or

•  an individual who is acting, or purporting to act, on behalf 
of a person as described above. This individual need not be 
resident in a Trailblazer area.

 where the data is being shared in order to:

• determine eligibility for a Right to Control service, 

• help with arranging support plans, 

• help monitor direct payments or 

• to support the evaluation of the Right to Control.

  The Trailblazer areas are set out in paragraphs 1.11 to 1.13 of 
this statutory guidance.

Relevant authorities
6.13  In relation to each of the Right to Control Services, the relevant 

authority will be as follows:

•  Work Choice and Access to Work – DWP, largely operated 
through Jobcentre Plus

• Supporting People – a local authority

• Independent Living Fund – the Fund’s Trustees

•  Disabled Facilities Grants – local housing authorities. For the 
purpose of the pilot scheme, this term means: district councils 
(including where a unitary authority exercises the functions of 
a district council) and London borough councils 

•  Community care services – local authorities. For the purpose 
of the pilot scheme this term means: county councils, 
metropolitan district councils and London borough councils.
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Sharing between relevant authorities
6.14  Data can be shared between relevant authorities as long as 

it is for the purposes set out in regulation 21. For each Right 
to Control service, a range of relevant authorities could be 
involved in such sharing. Some relevant authorities – for 
example, DWP through the Pension, Disability and Carers 
Service – will only be involved in providing financial information 
for some individuals applying for some Right to Control 
services, but will not be involved further in the Trailblazers.

6.15  A table giving further details of how sharing might take place 
between the relevant authorities is at Annex B20.

Who is not within the scope of the Regulations? 
6.16  Regulation 21 does not extend to the sharing of data with 

partner organisations (for example user-led organisations, 
Work Choice prime providers, or organisations contracted with 
by local housing authorities to administer Disabled Facilities 
Grants), as they are not included as relevant authorities in the 
Welfare Reform Act 2009. In these cases explicit customer 
consent in line with the Data Protection Act is required in order 
for data to be shared. More detail on this is given at paragraphs 
6.30 to 6.31.

 Compliance with the Data Protection Act and Caldicott principles
6.17  Even where regulation 21 applies, the sharing of this 

information will be subject to the Data Protection Act (the 
principles of which are set out in Annex A). In the case of social 
care information collected in the exercise of social service 
functions, the Caldicott principles (set out in Annex C) will 
additionally apply.

20  Separate advice will be available to set out which part of the 
relevant authorities currently deals with the specific Right to 
Control services but this is not part of this Statutory Guidance.
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Sensitive personal data21

6.18  Although regulation 21 allows disclosure of information 
without the consent of the individual to whom that 
information applies, the relevant authority still needs to 
ensure that any such disclosure also complies with the 
Data Protection Act 1998. Where sensitive personal data 
(eg information about someone’s physical or mental health 
or condition) is disclosed, all parties must ensure that they 
are able to satisfy a suitable condition within Schedule 3 of 
the Data Protection Act to legitimise such disclosure, taking 
account of the basis on which this disclosure is made (ie by 
fulfilling the requirement that the disclosure is ‘necessary’) and 
to whom it is made. 

6.19  The explicit consent of the individual must be obtained if a 
body is unable to satisfy one of the other provisions within 
Schedule 3 to the Data Protection Act 1998. Schedule 3 is 
attached for reference at Annex D.

6.20  Customer consent (explicit or otherwise) is not needed when 
non-sensitive personal data only is shared with relevant 
bodies, as the data sharing regulation will apply and a 
condition for processing in Schedule 2 to the Data Protection 
Act will be satisfied.

Fair processing when no funds available
6.21  In some cases, disabled people assessed as eligible for 

Supporting People are placed on a waiting list pending the 
availability of suitable provision. In these cases, the disabled 
person would only become eligible for the Right to Control 
at the point that a service became available. In order for the 
processing of data between relevant authorities to be fair and 
lawful, relevant and not excessive and proportionate, it should 
be limited to what is necessary in those circumstances. This 
is in line with the first and third data protection principles and 
article 8 of the European Convention on Human Rights.

21  Defined in section 2 of the DPA as including information about 
someone’s physical or mental health or condition.
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Keeping customer data secure
6.22  This part of the guidance focuses on practices the relevant 

authorities should put in place to ensure that data is shared in 
a way that keeps customers’ information safe and secure.

6.23  The Regulations give the Trailblazers broad powers to share 
data for the purposes of delivering Right to Control services. In 
deciding whether they should use these powers to share data, 
they should bear in mind:

•  Does the data relate to an individual resident in a pilot area 
or a person acting or purporting to act on their behalf?

•  Is the data sharing required for one of the purposes set out 
in regulation 21 in relation to a Right to Control customer?

• Are there alternatives to data sharing?

•  What is the minimum information that can be shared for 
the task?

 These principles align with those of Caldicott.

6.24  In addition to the decision to share the data, how this data 
is shared is also of prime importance. The DPA sets out the 
principles that staff in Trailblazer areas should comply with 
when handling data. It also gives individuals certain rights over 
their personal information. Information on the DPA can be 
accessed on the website of the Information Commissioner22. 

Data sharing and data security protocols
6.25  The DPA covers both data sharing and data security, with 

principles relating to:

•  the circumstances in which different types of personal data 
can be shared, 

• how it should be stored, and

• how it should be transmitted.

22 www.ico.gov.uk/what_we_cover/data_protection.aspx

http://www.ico.gov.uk/what_we_cover/data_protection.aspx
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6.26  The protocols that relevant authorities put in place to govern 
data sharing and data security for the Right to Control 
therefore need to be closely aligned. 

6.27  All staff delivering Right to Control services should be made 
aware of their responsibilities for the use of, access to and 
handling of personal data. As set out in paragraph 3, specific 
local guidance will be developed to support staff in doing this. 
Staff should additionally bear in mind the principles set out in 
Annex A when deciding to share data and ensuring that the 
correct data security procedures are followed.

Data sharing
6.28  To ensure that data is processed fairly, all Trailblazer 

authorities are asked to ensure that a clear statement is given 
to all individuals referred to in paragraph 6.12 on how their 
information will be used. Box 2 shows the standard text that is 
used on collection of information for DWP benefits. 

6.29  Should other relevant authorities also provide a fair processing 
statement such as this for their customers this may need to 
be updated to reflect the ability to share data used for Right to 
Control services.
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Box 2: DWP statement on the use of  
personal information
How we collect and use information
The information we collect about you and how we use it 
depends mainly on the reason for your business with us. But we 
may use it for any of the Department’s purposes, which include:
• Social security benefits and allowances
• Child support
• Employment and training
• Private pensions policy
• Retirement planning. 
We may get information from others to check the information 
you give to us and to improve our services. We may give 
information to other organisations as the law allows, for 
example to safeguard against crime.
To find out more about how we use information, visit our 
website www.dwp.gov.uk/privacy.asp or contact any of  
our offices.

6.30  Where data cannot be shared using the provisions of 
regulation 21, or where the design of the Trailblazer means 
that data will be passed on from a relevant authority to an 
organisation to whom the data sharing regulation will not 
apply (a third party such as a user-led organisation), explicit 
customer consent must be obtained in order for such sharing 
to take place. 

6.31  Explicit customer consent must also be sought by a relevant 
authority when sharing data with another relevant authority 
in instances where the Trailblazer design means that the data 
is likely to be further shared with an organisation to whom the 
data sharing regulation will not apply.
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6.32  The Office for Disability Issues will give support to Trailblazers 
to ensure that effective processes are in place for obtaining 
explicit customer consent.

Data security 
6.33  Data security is ensuring that when data is used or shared the 

processes used have a sufficient level of security to manage 
risks such as data being misused or misplaced. 

6.34  For example, data to be transferred between local authorities 
and DWP is assessed as being personal data. The method 
used to transfer this data must be sufficiently secure to handle 
that data, for example through GCSX in Government Connect. 
The Office for Disability Issues will support each Trailblazer in 
ensuring that all data security requirements are understood 
and met.

6.35  All transfers of personal data should be made securely and 
meet all the standards of each relevant authority. For example, 
when handling DWP data the process must be compliant with 
HMG Security Policy and meet DWP standards. 

6.36  Detailed guidance setting out the legislation and policy 
covering the exchange of social security data between DWP 
and local authorities, within and between local authorities and 
with any third party service providers, is available on the DWP 
website23. However in the Right to Control areas, this guidance 
has been modified as described below.

Memorandums of Understanding
6.37  Where data is being transferred and stored these 

arrangements should be governed by Memorandums of 
Understanding (MOUs). This may include where data is 
transferred between different departments of a relevant 
authority, for example between teams administering Disabled 
Facilities Grants and those administering Supporting People 
services in a local authority.

23 www.dwp.gov.uk/docs/data-sharing-guide.pdf

http://www.dwp.gov.uk/docs/data-sharing-guide.pdf
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6.38  These MOUs would need to reflect the specific arrangements 
between Trailblazers and the nature of the proposed data 
transfers. The MOU might cover the scope of the agreement, 
the assurance of systems that are used, dispute resolution and 
when the agreement would be ended. 

Next steps
6.39  This guidance sets out some of the considerations that need 

to be made in designing the customer journey for the Right 
to Control and also the legislative framework in which data 
sharing must occur.

6.40  Data sharing will be possible with greater freedom than has 
previously been permitted but this must not lead to a decrease 
in caution in the handling of personal data. 

6.41  The Office for Disability Issues will support relevant authorities 
in Trailblazer areas to develop and implement specific advice. 
When designing the processes for sharing data and the local 
authorisation and auditing process the principles set out in 
the guidance must be adhered to. Consideration must also be 
given to how the transfers are made.

Further information
Further information on data sharing can be found at the links below:

Information Commissioner’s Office 
www.ico.gov.uk/

Including guidance to the Data Protection Act 
www.ico.gov.uk/for_organisations/data_protection_guide.aspx

IDEA guidance on Data Sharing 
www.idea.gov.uk/idk/aio/19221282

DWP Data Sharing Guidance on worklessness 
www.dwp.gov.uk/docs/datasharingguide.pdf

DWP Data Sharing Guidance on the use of Social Security Data 
www.dwp.gov.uk/docs/data-sharing-guide.pdf

http://www.ico.gov.uk/
http://www.ico.gov.uk/for_organisations/data_protection_guide.aspx
http://www.idea.gov.uk/idk/aio/19221282
http://www.dwp.gov.uk/docs/datasharingguide.pdf
http://www.dwp.gov.uk/docs/data-sharing-guide.pdf
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Annex A: Data Protection Act (DPA) principles
1.  Principle 1: Personal data shall be processed fairly and lawfully. 

In particular, data shall not be processed unless 

• one of the conditions in Schedule 224 to the DPA is met and,

•  in the case of sensitive personal information, one of the 
conditions in Schedule 3 is also met. 

2.  For sensitive personal information (defined in section 2 of 
the DPA), there must be the explicit consent of the individual 
concerned, or one of the other conditions in Schedule 3 must be 
met (these are set out in full in Annex D). In the DPA “sensitive 
personal data” means personal data consisting of information 
as to –

• the racial or ethnic origin of the data subject,

• his political opinions,

• his religious beliefs or other beliefs of a similar nature,

•  whether he is a member of a trade union (within the  
meaning of the Trade Union and Labour Relations 
(Consolidation) Act 1992,

• his physical or mental health or condition,

• his sexual life,

•  the commission or alleged commission by him of any offence, 
or

•  any proceedings for any offence committed or alleged 
to have been committed by him, the disposal of such 
proceedings or the sentence of any court in such proceedings.

3.  Principle 2: Personal data shall be obtained and processed only 
for specified and lawful purposes. This means that data should 
only be collected, used, transferred and stored for specified 
purposes and there should be a legal right to collect and use 
the data for those purposes. There should be no additional 
processing of the data for any additional purposes.

24 www.opsi.gov.uk/acts/acts1998/ukpga_19980029_en_3#pt2

file:///Users/andrewfewster/Documents/ODI/ODI%20Right%20to%20Control/RTC%20Trailblazers%20Stat%20Guidan%08ce%2011_10/Copy/www.opsi.gov.uk/acts/acts1998/ukpga_19980029_en_3#pt2
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4.  Principle 3: Personal data shall be adequate, relevant and 
not excessive in relation to the purpose(s) for which they are 
processed. This means that only the minimum amount of 
data that is required to meet the needs of the Right to Control 
should be collected and stored.

5.  Principle 4: Personal data shall be accurate and, where 
necessary, kept up to date. 

6.  Principle 5: Personal data processed for any purpose shall not 
be kept for longer than is necessary. Data should only be held 
for as long as there is a business need to retain it. Policies 
should be in place to review the business need for data and 
destroyed as it is no longer required. 

7.  Principle 6: Personal data shall be processed in accordance 
with the rights of data subjects under the Act. Rights of 
data subjects include a right to access the personal data 
that is held; the right to prevent data processing in certain 
circumstances; a right to damages when data have been 
processed in breach of the DPA; and the right to have 
data corrected, blocked, erased or destroyed in certain 
circumstances.

8.  Principle 7: Appropriate technical and organisational measures 
shall be taken against unauthorised or unlawful processing 
of personal data and against accidental loss, destruction or 
damage to personal data.

9.  For data held on computers this should comply with DWP 
standards on security, for example by the use of passwords 
to access files and restricted access to data. For files held on 
paper only these should be stored in lockable cabinets. No 
documents should be left out overnight. 

10.  Principle 8: Personal data shall not be transferred to a country 
or territory outside the European Economic Area, unless that 
country ensures an adequate level of protection for the rights 
and freedoms of the data subjects.
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Annex C: Existing guidance from the Department of 
Health – Caldicott principles

1.  The Caldicott principles apply to the protection of personally 
identifiable information within the health services. These apply 
to the NHS and councils with social service responsibilities.

2.  In 1997 the Caldicott report on the Review of Patient-
identifiable data was published. This was commissioned to 
review the transfer of patient-identifiable information from 
NHS organisations to other NHS and non-NHS organisations. 
The Committee put forward 16 recommendations and 
suggests six principles which can be applied to current flows 
and any flows proposed in the future.

3.  The six Caldicott principles, applying to the handling of patient-
identifiable information, are:

• justify the purpose(s) of every proposed use or transfer 

• don’t use it unless it is absolutely necessary, and 

• use the minimum necessary 

• access to it should be on a strict need-to-know basis 

•  everyone with access to it should be aware of their 
responsibilities; and 

• understand and comply with the law.
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4.  Although these are not legal requirements, it is recommended 
that these are applied for all patient data. For the Right to 
Control this is relevant for individuals in receipt of adult social 
care. The Department of Health requires that all Adult Social 
Care departments in local authorities must implement the 
Caldicott principles in their day to day work. 

5.  However it is important to note that the Data Protection Act 
(DPA) remains the key piece of legislation covering information 
processing in Adult Social Care. The Caldicott requirements 
provide a framework for complying with the DPA. 

Trailblazers should be aware of these principles when liasing with 
adult social care departments.
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Annex D: Schedule 3: Processing of sensitive 
personal data
1  The data subject has given his explicit consent to the 

processing of the personal data.

2 (1)  The processing is necessary for the purposes of exercising 
or performing any right or obligation which is conferred or 
imposed by law on the data controller in connection with 
employment.

 (2) The Secretary of State may by order—

   (a)  exclude the application of sub-paragraph (1) in such 
cases as may be specified, or

   (b)  provide that, in such cases as may be specified, the 
condition in sub-paragraph (1) is not to be regarded 
as satisfied unless such further conditions as may be 
specified in the order are also satisfied.

3 The processing is necessary—

   (a)  in order to protect the vital interests of the data 
subject or another person, in a case where—

     (i)   consent cannot be given by or on behalf of the 
data subject, or

     (ii)  the data controller cannot reasonably be 
expected to obtain the consent of the data 
subject, or

   (b)  in order to protect the vital interests of another 
person, in a case where consent by or on behalf of 
the data subject has been unreasonably withheld.
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4 The processing –

 (a)  is carried out in the course of its legitimate activities by 
any body or association which –

   (i)  is not established or conducted for profit, and

   (ii)  exists for political, philosophical, religious or trade-
union purposes,

 (b)  is carried out with appropriate safeguards for the rights 
and freedoms of data subjects,

 (c)  relates only to individuals who either are members of 
the body or association or have regular contact with it in 
connection with its purposes, and

 (d)  does not involve disclosure of the personal data to a third 
party without the consent of the data subject.

5  The information contained in the personal data has been 
made public as a result of steps deliberately taken by the  
data subject.

6 The processing –

 (a)  is necessary for the purpose of, or in connection with, 
any legal proceedings (including prospective legal 
proceedings),

 (b) is necessary for the purpose of obtaining legal advice, or

 (c)  is otherwise necessary for the purposes of establishing, 
exercising or defending legal rights.
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7 (1) The processing is necessary –

   (a) for the administration of justice,

   (aa)  for the exercise of any functions of either House  
of Parliament,

   (b)  for the exercise of any functions conferred on any 
person by or under an enactment, or

   (c)  for the exercise of any functions of the Crown, a 
Minister of the Crown or a government department.

 (2) The Secretary of State may by order—

   (a)  exclude the application of sub-paragraph (1) in such 
cases as may be specified, or

   (b)  provide that, in such cases as may be specified, the 
condition in sub-paragraph (1) is not to be regarded 
as satisfied unless such further conditions as may be 
specified in the order are also satisfied.

7A (1) The processing – 

   (a) is either – 

     (i)   the disclosure of sensitive personal data 
by a person as a member of an anti-fraud 
organisation or otherwise in accordance with any 
arrangements made by such an organisation; or

     (ii)  any other processing by that person or another 
person of sensitive personal data so disclosed; 
and

   (b)  is necessary for the purposes of preventing fraud or a 
particular kind of fraud.

 (2)  In this paragraph “an anti-fraud organisation” means 
any unincorporated association, body corporate or 
other person which enables or facilitates any sharing of 
information to prevent fraud or a particular kind of fraud 
or which has any of these functions as its purpose or one 
of its purposes.
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8 (1)  The processing is necessary for medical purposes and is 
undertaken by –

   (a) a health professional, or

   (b)  a person who in the circumstances owes a duty of 
confidentiality which is equivalent to that which 
would arise if that person were a health professional.

 (2)  In this paragraph “medical purposes” includes the 
purposes of preventative medicine, medical diagnosis, 
medical research, the provision of care and treatment and 
the management of healthcare services.

9 (1) The processing – 

   (a)  is of sensitive personal data consisting of information 
as to racial or ethnic origin,

   (b)  is necessary for the purpose of identifying or keeping 
under review the existence or absence of equality 
of opportunity or treatment between persons of 
different racial or ethnic origins, with a view to 
enabling such equality to be promoted or maintained, 
and

   (c)  is carried out with appropriate safeguards for the 
rights and freedoms of data subjects.

 (2)  The Secretary of State may by order specify circumstances 
in which processing falling within sub-paragraph (1)
(a) and (b) is, or is not, to be taken for the purposes of 
sub-paragraph (1)(c) to be carried out with appropriate 
safeguards for the rights and freedoms of data subjects.

10  The personal data are processed in circumstances specified in 
an order made by the Secretary of State for the purposes of 
this paragraph.
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1996 Act  
The Housing Grants, Construction and Regeneration Act 1996, 
providing for Disabled Facilities Grants.

Aligned funding  
Two or more Right to Control services working together to consider 
agreed outcomes for the disabled person, whilst retaining complete 
accountability and responsibility for their own resources. 

Choice and Control Directions  
‘Community Care Services: Disabled People’s Choice and Control 
(Pilot Scheme) (England) Directions 2010’ issued by the Department 
of Health.

Co-production  
Working in partnership with disabled people at every stage of 
developing and implementing a policy to ensure that their expertise 
and experiences inform the work.

Customer journey  
The steps and processes a disabled person will go through when 
learning about and exercising the Right to Control. 

Direct payment  
Where the disabled person, in agreement with the relevant  
authority, chooses to take a cash payment, which they can use  
to purchase services to meet their agreed outcomes. Where the 
disabled person lacks capacity, the direct payment can be made  
to a suitable person instead.

DWP  
The Department for Work and Pensions.

PDCS 
The Pension, Disability and Carers Service.
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Qualifying service  
The employment programmes Access to Work and Work  
Choice, and discretionary housing-related support, referred to  
as ‘Supporting People’.

The Regulations  
The Disabled People’s Right to Control (Pilot Scheme) (England) 
Regulations 2010.

Relevant authority  
An authority which is responsible for providing or arranging for  
the provision of a Right to Control Service (irrespective of where  
the authority itself is located) as defined in section 40 of the  
Welfare Reform Act 2009. The definition in section 40 includes 
government departments, local authorities and other bodies  
which satisfy certain conditions.

Responsible authority  
An authority which provides or arranges the provision of qualifying 
services – Access to Work, Work Choice or Supporting People.

Right to Control  
A Right that will allow disabled people to control how the funding they 
receive is spent on support to achieve their individual outcomes. 

Right to Control service  
The employment programmes Access to Work and Work Choice, 
discretionary housing-related support, referred to as ‘Supporting 
People’, Disabled Facilities Grants, financial assistance from the 
Independent Living Fund and community care services. 

Signature  
This includes a written or electronic signature.
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Statutory guidance  
Guidance issued by the Secretary of State to which other relevant 
authorities must have regard.

Suitable person  
A person who can act for a disabled person who lacks capacity  
to do certain things. 

Support plan  
A plan which sets out what support an individual receives and  
how that support will be used to work towards achieving their  
desired outcomes. 

Trailblazer  
The pilot which will be testing the delivery of the Right to Control. 

Trailblazer area  
The named geographical areas in England where the Right to Control 
will be tested. 

Trailblazer authority  
Any authority responsible for the delivery of Right to Control services. 

Trailblazer local authority  
A local authority involved in the delivery of the Right to Control in a 
Trailblazer area.

Trailblazer period  
The specified period of the Right to Control Trailblazers, as set out in 
paragraphs 1.11 to 1.14.

Trailblazer representative  
Any member of staff within a Trailblazer authority with responsibility, 
or member of an organisation to whom responsibility has been 
delegated, for directly assisting the disabled person during the Right 
to Control process.
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If you would like this publication in an alternative format,  
please contact us. 

Web: www.odi.gov.uk/right-to-control
Post: Office for Disability Issues, Ground Floor, Caxton House, 
6-12 Tothill Street, London, SW1H 9NA
Email: right-control@dwp.gsi.gov.uk
Telephone: 020 7449 5093
ISBN: 978-1-84947-480-1

Produced by the Office for Disability Issues, December 2010

© Crown Copyright 2010

You may re-use this publication (not including images or logos)  
free of charge in any format or medium, under the terms of the  
Open Government Licence. To find out more about this licence visit 
www.odi.gov.uk/copyright
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